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THE CASE OF GIBBONS AND OGDEN.* 


Tins was an appeal from the Court for the Trial of Impeachments 
and Correction of Errors of the State of New York. Aaron Ogden 
filed his bill in the Court of Chancery of that State, against Thomas 
Gibbons, setting forth the several acts of the legislature ihercmf, enacted 
for the purpose of securing to Kobert H. Livingston and Robert Fulton 
the exclusive navigation of all the waters within the jurisdiction of that 
State, with boats moved by fire or steam, for a term of years which had 
not then expired ; and authorizing the Chancellor to award an injunction, 
restraining any person whatever from navigating those waters with boats 
of that description. The bill stated an assignment from Livingston and 
Fulton to one John R. Livingston, and from him to the complainant, 
Ogden, of the right to navigate the waters between Elizabethtown, and 
other [)laccs in New Jersey, and the city of New York; and that Gib- 
bons, the defendant below, was in possession of two steamboats, called 
the Stoudinger and the Bellona, which were actually employed in run- 
ning between New York and Elizabethtown, in violation of the exclu- 
sive privilege conferred on the complainant, and praying an injunction 
to restrain the said Gibbons from using the said boats, or any other pro- 
pelled l)y fire or steam, in navigating the waters within the territory of 
New York. 

The injunction having been awarded, the answer of Gibbons was filed, 
in which he stated, that the boats employed by him were duly enrolled 
and licensed to bo employed in carrying on the coasting trade, under 
the act of Congress, passed the 18th of February, 1793, ch. 8, entitled, 
“ An Act for enrolling and licensing ships and vessels to be employed 
in the coasting trade and fisheries, and for regulating the same.” And 
tlic defendant insisted on his right, in virtue of such licenses, to navigate 
the waters between Elizabethtown and the city of New York, the said 

* Argument made in the Case of Gibbons and Ogden, in the Supreme Court 
of the United States, February Term, 1824. 
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acts of tlie legislature of the State of New York to the contrary not- 
withstanding. At the hearing, the Chancellor perpetuated the injunction, 
being of the opinion that the said acts were not repugnant to the Con- 
stitution and laws of the United States, and were valid. This decree 
was atTinned in the Court for the Trial of Impeachments and Correction 
of Errors, which is the highest court of law and equity in the State of 
New York h(;fore which the cause could he carried, and it was there- 
upon carried up to the Supreme (x)urt of the United States by apj)eal. 

The following argument was made by Mr. Webster, for the plaintitf 
in error. 


It is admitted, that there is a very respectable weight of au- 
thority in favor of the decision which is sought to be reversed. 
The laws in tpiestion, I am aware, have been deliberately re- 
enacted by the legislature of New York ; and tlu!y have also 
received the sanction, at ditferent times, of all her judicial tribu- 
nals, than which there arc few, if any, in the country, more 
justly entitled to respect and deference. The disj)osition of the 
court will b(‘, undoubtedly, to supporl, if it can, laws so j)assed 
and so sanctioned. I admit, therefore, that it is justly expected 
of us that we should make out a clear case ; and unless we do so, 
we cannot hope for a reversal. It should be remembered, liow- 
ever, that the whole of this branch of power, as exercised by this 
court, is a power of revision. The (piestion must be decided by 
the State courts, and d(‘cided in a particular manner, before it 
can be brought lu're at all. Such decisions alone give this 
court jurisdiction ; and therefore, while they are to be respected 
as thg, judgments of leanu’d judges, iluw ari^ yet in the condition 
of all decisions from which the law allows an append. 

It will not be a waste of rune to advert to the existing state 
of the facts connected with the subject of this litigation. The 
use of steamboats on the coasts and in the bays and rivers of 
the country, has become very general. The intercourse of its 
dilFerent parts essentially depends upon this mode of conveyance 
and transportation. Rivers and bays, in many cases, form the 
divisions between States ; and thence it is obvious, that, if the 
States should make regulations for the navigation of these wa- 
ters, and such regulations should be repugnant and hostile, em- 
barrassment would necessarily be caused to the general inter- 
course of the community. Such events have actually occurred, 
and have created the existing state of things. 
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By the law of New York, no one can navigate the bay of 
New York, the North Hivcr, the Sound, the lakes, or any of the 
waters of that State, by steam-vessels, without a license from 
the grantees of New York, under penalty of forfeiture of the 
vessel. 

By the law of the neighboring State of Connecticut, no one 
can enter her waters with a steam-vessel having such license. 

By the law of New Jersey, if any citizen of that State shall be 
restrained, under the New York law, from using steamboats be- 
tween the ancient shores of New Jersey and New York, he shall 
be ^titled to an action for damages, in New Jersey, with treble 
costs against the party who thus restrains or impedes him under 
the law of New York ! This act of New Jersey is called an act 
of retortion against the illegal and oppressive legislation of New 
York; and seems to be defended on those grounds of j)ublic law 
which justify reprisals between independent States. 

It will hardly be contended, that all these acts are consistent 
with the laws and Constitution of the IJjiited States. If there 
is no power in the general government to control this extreme 
belligerent legislation of the States, the powers of the govern- 
ment are essentially deficient in a most iiriportant and interest- 
ing particular. The present controversy respects the earliest of 
these State laws, thovse of New York. On these, this court is 
now to pronounce ; and if they should be declared to be valid 
and operative, I hope somebody will point out where the State 
right stops, and on what grounds the acts of other States are to 
bo held inoperative and void. 

It will be necessary to advert more particularly to the laws of 
New York, as they are ' stated in the record. The first was 
passed March 19th, 1.787. By this act, a sole and exclusive 
right was granted to .Tohn Fitch, of making and using every kind 
of boat or vessel impelled by steam, in all creeks, rivers, bays, 
and waters within the territory and jurisdiction of New York, 
for fourteen years. 

On the 27th of March, 1798, an act was passed, on the sug- 
gestion that Fitch was dead, or had withdrawn from the State, 
without having made any attempt to use his privilege, repealing 
the grant to him, and conferring similar privileges on Robert R. 
Livingston, for the term of twenty years, on a suggestion, made 
by him, that he was possessor of a mode of applying the steam- 

1 * 



6 


THE CASE OF GIBBONS AND OGDEN. 


engine to propel a boat, on new and advantageous principles. 
On the 5th of April, 1803, another act was passed, by which it 
was declared, that the rights and privileges granted to Robert R. 
Livingston by the last act should be extended to him and Rob- 
ert Fulton, for twenty years from the passing of the act. Then 
there is the act of April 11, 1808, purporting to ext(md the mo- 
nopoly, in point of time, live years for every additional boat, the 
whole duration, however, not to exceed thirty years; and forbid- 
ding any and all j)ersons to navigate the waters of the State 
with any steam boat or vessel, without the license of liivingston 
and Fulton, under penalty of forfeiture of the boat or vessel. 
And lastly comes the act of April 9, 1811, for enforcing the pro- 
visions of the last-mentioned act, and declaring, that the forfeit- 
ure of the boat or vessel found navigating against the provisions 
of the previous acts shall be deemed to accrue on the day on whieh 
such boat or vessel should navigate the waters of the State ; and 
that Livingston and Fulton might immediately have an action 
for such boat or vessel, in like manner as if they themselves had 
been dispossessed thereof by force; and that on bringing any 
such suit, the defendant therein should be })rohibited, by injunc- 
tion, from removing the boat or vessel out of the State, or using it 
within the State. Tliere are one or two other acts mentioned 
in the pleadings, which j^rincipally resj)cct the time allowt'd for 
complying with the condition of the grant, and are not mate- 
rial to the discussion of the case. 

By these acts, then, an exclusive right is given to Invingston 
and Fulton to use steam navigation on all the waters of New 
York, for th.irty years from 1808. 

It is not necessary to recite the several conveyances and agree- 
ments, stated in the record, by which Ogden, the plaintitf below, 
derives title under Livingston and Fulton to the exclusive use 
of part of these waters for steam navigation. 

The a])pellant being owner of a steamboat, and being found 
navigating the waters between New Jersey and the city of New 
York, over which waters Ogden, the plaintilF below, claims an 
exclusive right, under Livingston and Fulton, this biIl;\\Ms tiled 
against him by Ogden, in October, 1818, and an Injmiction 
granled, restraining him from such use of his boat. This in- 
junction was made perpetual, on the final hearing of the cause, 
in the Court of Chancery ; and the decree of the Chancellor has 
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been duly affirmed in the Court of Errors. The right, there- 
fore, whicli the plaintifl’ below asserts, to have and maintain his 
injunction, depends obviously on the general validity of the New 
York laws, and especially on their force and operation as 
against the right set up by the defendant. This right he states 
in his answer to be, that he is a citizen of New Jersey, and 
owner of the steamboat in question; that the boat is a vessel 
of more than twenty tons burden, duly enrolled and licensed for 
carrying on the coasting trade, and intended to l)e employed by 
him in that trade, between Elizabethtown, in New Jersey, and 
the city of New York ; and that it was actually enqdoyed in nav- 
igating between those places at the time of, and imtil notice of, 
the injunction from the Court of Chancery was served on him. 

On these pleadings the substantial question is raised. Are 
these laws such as the legislature of New York has a right to 
pass? If, so, do they, secondly, in their o})cration, interfere 
with any right enjoyed under the Constitution and laws of the 
United Btates, and are they therefore void, as far as such inter- 
ference extends? 

It may be well to state again their general purport and effect, 
and the purport and elfect of the other 8tat(i laws which have 
been enacted by way of retaliation. 

A steam-vessel, of any description, going to New York, is 
forfeited to the representative's of Livingston and Eulton, uidess 
she have their license, doing from New York or elsewhere 
to Connecticut, she is prohibited from entering the waters of 
that Btattf if she have such license. 

If the representatives of Livingston and Eulton in New 
York carry into effect, by judicial process, the provision of the 
New York laws, against any citizen of N(?w Jersey, they ex- 
pose themselves to a statute action in New Jerst'y for all dam- 
ages, and treble costs. 

The New York laws extend to all steam-vessels; to steam 
frigates, steam ferry-boats, and all intermediate classes. They 
extend to public as well as private ships; and to vessels 'em- 
ployed in foreign commerce, as well as to those employed in 
the coasting trade. 

The remedy is as summary as the grant itself is ample ; for 
immediate confiscation, without seizure, trial, or judgment, is 
the penalty of infringement. 
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In regard to tliese acts, I shall contend, in the first place, thal 
they exceed the power of the legislature ; and, secondly, that, if 
they could be considered valid for any purpose, they are void 
still, as against any right enjoyed under the laws of the United 
States with which they come in collision ; and that in this 
case they are found interfering with such rights. 

I shall contend that the power of Congress to regulate com- 
merce is complete and entire, and, to a certain extent, neces- 
sarily exclusive ; that the acts in question are regulations of 
commerce, in a most important particular, affecting it in those 
respects in which it is under the exclusive authority of Con- 
gress. I state this first proposition guardedly. I do not mean 
to say, that all regulations which may, in their operation, affect 
commerce, arc exclusively in the power of Congress; but 1 hat 
such power as has been exercised in this case does not remain 
with the States. Nothing is more complex than commerce; 
and in such an age as this, no words embrace a wider field 
than commercial res'ulation. Almost all the business and in- 

O 

tcrcourse of life may be connected incidentally, more or less, 
with commercial regulations. But it is only necessary to ap- 
ply to this part of the Constitution the well-settled rules of 
construction. Some powers are held to be exclusive in Con- 
gress, from the use of exclusive words in the grant ; others, from 
the prohibitions on the States to exercise similar powers ; and 
others, again, from the nature of the powers themselves. It 
has been by this mode of reasoning that the court has adjudi- 
cated many important questions ; and the same mode is proper 
here. And, as some powers have been held to be exclusive, and 
others not so, under the same form of expression, from the na- 
ture of the different powers respectively ; so where the power, 
on any one subject, is given in general words, like the power to 
regulate commerce, the true method of construction will be to 
consider of what parts the grant is composed, and which of 
those, from the nature of the thing, ought to be considered ex- 
clusive. The right set up in this case, under the laws of New 
York, is a monopoly. Now I think it very reasonable to say, 
that the Constitution never intended to leave with the States 
the power of granting monopolies either of trade or of naviga- 
tion ; and therefore, that as to this, the commercial power is 
exclusive in Congress. 
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It is in vain to look for a precise and exact definition of the 
powers of Congress on several subjects. The Constitution 
does not undertake the task of making such exact definitions. 
Ill conferring powers, it proceeds by the way of enumeration^ 
stating the jiowers confen*ed, one after another, in few words ; 
and wln^re tl)e power is general or complex in its nature, the 
extent of the grant must necessarily be judged of, and limited, 
by its object, and by the nature of the jiower. 

Few things arc better known than the immediate causes 
which led to the adoption of the present Constitution; and 
there is nothing, as I think, clearer, than lhat tlie prevailing mo- 
tive was to regulate commerce ; to rescue it from the embarrass- 
ing and destructive consequences residting from tlie legislation 
of so many difl'erent States, and to place it uiidi^r the protection 
of a uniform law. The great objects were commerce and reve- 
nue; and they were objects indissolubly connected. By the 
Confederation, divers restrictions had been imposed on the 
States; but these had not been found sutficient. No Stale, it 
is true, could send or receive an embassy ; nor make any treaty ; 
nor enten* into any compact with another State, or with a for- 
eign power; nor lay duties interfering with treaties which had 
been entered into by Congress. But all these were fountl to be 
far short of what the actual condition of the country required. 
The States could still, each for itself, regulate commerce, and 
the consequence was a perpetual jarring and hostility of com- 
mercial regulation. 

In the history of the times, it is accordingly found, that the 
great topic, urg(‘d on all occasions, as showing the necessity of 
a new and di(li;rent government, was the state of trade and 
commerce. To benelit and improve these was a great object 
in itself; and it became greater when it was regarded as the 
only means of enabling the country to pay the public debt, and 
to do justice to those who had most efiectually labored for its 
independence. The leading state papers of the time are full of 
this topic. The New Jersey resolutions* complain that the 
regulation of trade was in the power of the several States, 
within their separate jurisdiction, to such a degree as to involve 
many dilficultics and embarrassments; and they express an 


* 1 Laws U. S. p. 28, Bioren and Duane’s ed. 
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earnest opinion, that the sole, and exclusive power of regulating 
trade with foreign states ought to be in Congress. Mr. With- 
erspoon’s motion in Congress, in 1781, is of the same general 
character ; and the report of a committee of that body, in 1785, 
is still more emphatic. It declares that Congress ought to pos- 
s(jss the sole and exclusive [)ower of regulating trade, as well 
with foreign nations as between the States.* The resolutions 
of Virginia, in .January, 1786, which were the immediate cause 
of the Convention, j)ut forth this same great object. Indeed, it 
is the only object stated in those resolutions. There is not an- 
other idea in the whole document. The sole purpose for 
which the delegates assembled at Annapolis was to devise 
means for the uniform regulation of trade. They found no 
means but in a general government; and they recommended a 
convention to accomplish that pur])ose. Over whatever other 
interests of the country this government may ditl’use its benefits 
and its blessings, it will always be true, as matter of historical 
fact, that it had its immediate origin in the necessities of com- 
merce ; and for its immediate object, the reliiT of those neces- 
sities, by removing their causes, and by establishing a uniform 
and steady system. It will be easy to show, by reference to the 
discussions in the several State conventions, the prevalence of 
the same general topics ; and if any one would look to the pro- 
ceedings of several of the States, especially to those of Massa- 
chusetts and New York, he would sc^e very plainly, by the 
recorded lists of votes, that wherever this commercial necessity 
was most strongly felt, there the jiroposed new Constitution had 
most friends. In the New York convention, the argument aris- 
ing from this consideration was strongly pressed, by the dis- 
tinguished person f whose name is connected with the present 
question. < 

We do not find, in the history of the formation and adoption 
of the Constitution, that any man speaks of a general concur- 
rent power, in the regulation of foreign and domestic trade, 
as still residing in the States. The very object intended, more 
than any otlier, was to take away such power. If it had not 
so provided, the Constitution would not have been worth ac- 
cepting. 




* I Laws U. S., p. 50. 


I Chancellor Livingston. 
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•I contend, therefore, that the people intended, in establishing 
the Constitution, to transfer from the several States to a general 
government those high and important powers over commerce, 
which, in their exercise, were to maintain a uniform and gen- 
eral system. From the very nature of the case, these powers 
must be exclusive; that is, the higher branches of commercial 
regulation must be exclusively committed to a single hand. 
What is it that is to be regulated ? Not the commerce of the 
several States, respectively, but the commerce of the United 
States. Henceforth, the commerce of the States was to be a 
unit; and the system by which it was to exist and be governed 
must necessarily be complete, entire, and uniform. Its character 
was to be described in the flag which waved over it, F pi.uribus 
UNUM. Now, how could individual States assert a right of con- 
current legislation, in a case of this sort, without manifest en- 
croachment and confusion? It should be repeated, that the 
words used in the Constitution, “ to regulate commerce,” arc so 
very general and extensive, that they may be construed to cover 
a vast field of legislation, part of which has always been occu- 
pied by State laws ; and therefore the words must have a rea- 
sonable construction, and the power should be considered as 
exclusively vested in Congress so far, and so far only, as the 
nature of the power requires. And I insist, that the nature of 
the case, and of the power, did imperiously require, that such 
important authority as that of granting monopolies of trade 
and navigation should not be considered as still retained by the 
States. 

It is apparent, from the prohibitions on the power of the 
States, that the general concurrent power was not supposed to 
be left with them. And the exception out of these prohibitions 
of the inspection laws proves this still more clearly. Which 
most concerns the commerce of this country, that New York and 
Virginia should have an uncontrolled power to establish their 
inspection of flour and tobacco, or that they should have an un- 
controlled j)ower of granting cither a monopoly of trade in their 
own ports, or a monopoly of navigation over all the waters lead- 
ing to those ports? Yet the argument on the other side must 
be, that, although the Constitution has sedulously guarded and 
limited the first of these powers, it has left the last wholly unlim- 
ited and uncontrolled. 
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But although much has been said, in the discussion on former 
occasions, about this supposed concurrent power in the States, I 
find great dilliculty in understanding what is meant by it. It 
is generally qualified by saying, that it is a power by which the 
States could pass laws on subjects of commercial regulation, 
which would be valid until Congress should pass other laws 
controlling tliem, or inconsistent with them, and that then the 
Slate laws luiist yic'ld. What sort of concurrent jiowcrs are 
these, which cannot exist together? Indeed, the very reading 
of the clause in the Constitution must put to Bight this notion 
of a general concurrent power. The Constitution was formed 
for all the States; and Congress was to have power to regulate 
commerce. Now, what is the import of this, but that (congress 
is to give the rule, to establish the system, to exercise the con- 
trol over the subject? And can more than one power, in cases 
of this sort, give the rule, establish the system, or exercise the 
control ? As it is not (‘ontended that the power of Congress is 
to be exercised by a supervision of State legislation, and as it 
is clear that Congress is to givaj the general rule, I contend that 
this power of giving the general rule is transfernHl, by the Con- 
stitution, from the States to Congress, to be exercised as that 
body may see fit; and consequently, that all those high exer- 
cises of power, which might be considered as giving the rule, or 
establishing the system, in regard to great commercial interests, 
are necessarily left with Congress alone. Of this character I 
consider monopolies of trade or navigation ; embargoes ; the 
system of navigation laws; the countervailing laws, as against 
foreign states ; and other important enactments respecting our 
connection with such states. It appears to me a most reasona- 
ble construction to say, that in these respects the power of Con- 
gress is exclusive, from the nature of the power. If it be not so, 
where is Ihe limit, or who shall fix a boundary for the exercise 
of the power of the States? Can a State grant a monopoly 
of trade? Can New A^ork shut her ports to all but her own cit- 
izens ? Can she refuse admission to ships of particular nations? 
The argument on the other side is, and must be, that she might 
do all these things, until Congress should revoke lu'r enact- 
ments. And this is called comurrent legislation ! What con- 
fusion such notions l(!ad to is obvious enough. A power in the 
States to do any thing, and every thing, in regard to commerce, 
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till Congress shall undo it, would suppose a state of things at 
least as bad as that which existed before the present Constitu- 
tion. It is the true wisdom of these governments to keep their 
action as distinct as possible. The general government should 
not seek to operate where the States can operate with more ad- 
vantage to the community ; nor should the States encroach on 
ground which the public good, as well as the Constitution, re- 
fers to the exclusive control of Congress. 

If the present state of things, these laws of New York, the 
laws of Connecticut, and the laws of New Jersey, had been all 
presented, in the convention of New York, to the eminent per- 
son whose name is on this record, and who acted on that oc- 
casion so important a part ; if he had been told, that, after all 
he had said in favor of the new government, and of its salutary 
effects on commercial regulations, the time would yet come 
when the North River would be shut up by a monopoly from 
New York, the Sound interdicted by a penal law of Connecti- 
cut, reprisals authorized by New Jersey against citizens of 
New York, and when one could not cross a ferry without 
transshipment, does any one suppose he would have admitted 
all this as compatible with the government which he was rec- 
ommending ? 

This doctrine of a general concurrent power in the States is 
insidious and dangerous. If it be admitted, no one can say 
where it will stop. The States may legislate, it is said, wherev- 
er Congress has not made a plenary exercise of its power. But 
who is to judge whether Congress has made this plenary exer- 
cise of power ? Congress has acted on this power ; it has done 
all that it deemed wise ; and are the States now to do whatever 
Congress has left undone ? Congress makes such rules as, in 
its judgment, the case requires; and those rules, whatever they 
arc, constitute the system. 

All useful regulation does not consist in restraint ; and that 
which Congress sees fit to leave free is a part of its regulation, 
as much as the rest. 

The practice under the Constitution sufficiently evinces, that 
this portion of the commercial power is exclusive in Congress. 
When, before this instance, have the States granted monopo- 
lies? When, until now, have they interfered with the naviga- 
tion of the country? The pilot laws, the health laws, or quar* 

VOL. VI. 2 
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aiitine laws, and various regulations of that class, which have 
been recognized by Congress, are no arguments to prove, even 
if they are to be called commercial regulations (which they are 
not), that other regulations, more directly and strictly commer- 
cial, are not solely within the power of Congress. There is a 
singular fallacy, as I venture to think, in the argument of very 
learned and most respectable ))ersons on this subject. That 
argument alleges, that the States have a concurrent power 
with Congress of n'gulating commerce ; and the proof of this 
position is, that the States have, without any question of their 
right, passed acts respecting turnjiike-roads, toll-bridges, and 
ferries. These are declared to be acts of commercial regulation, 
afl’ceting not only the interior commerce of the State itself, but 
also commerce between different States. Therefore, as all these 
arc commercial regulations, and are yet a(;knowledged to be 
rightfully established by tlui States, it follows, as is sup])osed, 
that the States must have a concurrent power to regulate com- 
merce. 

Now, what is the inevitable consequence of this mode of rea- 
soning? Does it not admit the power of Congress, at once, 
upon all these minor objects of legislation? If all these be reg- 
ulations of commerce, within the meaning of the Constitution, 
then certainly Congress, having a concurrent power to regulate 
commerce, may establish ferries, turnj)ikc-roads, and bridges, 
and provide for all this detail of interior legislation. To sus- 
tain the interference of the State in a liigh concern of maritime 
commerce, the argument adopts a principle which acknowledges 
the right of Congress over a vast scope of internal legislation, 
which no one has heretofore supposed to be within its powers. 
But this is not all; for it is admitted that, when Congress and 
the States have power to legislate over the same subject, the 
power of Congress, when exercised, controls or extinguishes the 
State power; and therefore the consequence would seem to 
follow, from the argument, that all State legislation over such 
subjects as have been mentioned is, at all times, liable to the 
superior power of Congress ; a consequence which no one would 
admit for a moment. The truth is, in my judgment, that all 
these things are, in their general character, rather regulations of 
police than of commerce, in the constitutional understanding of 
that term. A road, indeed, may be a matter of great commer- 
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cial concern. In many cases it is so ; and when it is so, there 
is no doubt of the power of Congress to make it. But, gener- 
ally speaking, roads, and bridges, and ferries, though of course 
they affect commerce and intercourse, do not possess such im- 
portance and elevation as to be deemed commercial regulations. 
A reasonable construction must be given to the Constitution ; 
and such construction is as necessary to the just power of the 
States, as to the authority of Congress. Quarantine laws, for 
example, may be considered as affecting commerce ; yet they 
an^, in their nature, health laws. In England, we speak of the 
power of regulating commerce as in Parliament, or the king, 
as arbiter of commerce ; yet the city of London enacts health 
laws. Would any one infer from that circumstance, that the 
city of London had concurrent power with Parliament or the 
crown to regulate commerce ? or that it might grant a monop- 
oly of the navigation of the Thames? While a health law is 
reasonable, it is a health law; but if, under color of it, enact- 
ments should be made for other purj)oses, such enactments 
might be void. 

In the discussion in the New York courts, no small reliance 


was placed on the law of that State prohibiting the imj)ortation 
of slaves, as an example of a commercial regulation enacted 
by Stato authority. Tliat law may or may not be constitution- 
al and valid. It has been referred to gtmerally, but its particu- 
lar provisions have not been stated. Whe]i they are more clear- 
ly seen, its character may bci better determined. 

It might further be argued, that the j)ower of Congress over 
these high branches of commerce is exclusive, from the consid- 
eration that Congress poss(^sses an exclusive admiralty juris- 


ief ion. That it do(^s possess such exclusive jurisdiction will 


hardly be cont(;sted. 


No State pretends to exercise any juris 


diction of that kind. 


'The 


States abolished their courts of ad- 


miralty, xvhen the Constitution went into operation. Over 
these waters, therefore, or at least some of them, which are 
the subject of this monopoly. New York has no jurisdiction 
whatever. They are a part of the high seas, and not within the 
body of any county. The authorities of that State could not 
punish for a murder, committed on board one of these boats, in 
some places within the range of this exclusive grant. This 
restraining of the States from all jurisdiction out of the body 
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of theii own counties, shows plainly enough that navigation 
on the high seas was understood to be a matter to be regulated 
only by Congress. It is not unreasonable to say, that what are 
called the waters of New York are, for purposes of navigation 
and commercial regulation, the waters of the United States. 
There is no cession, indeed, of the waters themselves, but their 
use for those purposes seems to be intrusted to the exclusive 
power of Congress. Several States have enacted laws which 
would appear to imply their conviction of tlie power of Con- 
gress over navigable waters to a greater extent. 

If there be a concurrent power of regulating commerce on 
the high seas, there must be a concurrent admiralty jurisdiction, 
and a concurrent control of the waters. It is a common prin- 
ciple, that arms of the sea, including navigable rivers, belong to 
the sovereign, so far as navigation is concerned. Their use is 
navigation. The United States possess the g(meral power over 
navigation, and, of course, ought to control, in general, the use 
of navigable waters. If it be admitted that, for purposes of 
trade and navigation, the North River and its bay are the river 
and bay of New York, and the Chesapeake the bay of Vir- 
ginia, very great inconveniences and much confusion might be 
the result. 

It may now be well to take a nearer view of thcise laws, to 
see more exactly what their provisions are, what consequences 
have followed from them, and what would and might follow 
from other similar laws. 

The first grant to .Tohn Fitch gave him the sole and exclusive 
right of making, employing, and navigating all boats impelled 
by fire or steam, “in all creeks, rivers, bays, and waters within 
the territory and jurisdiction of the State.” Any other person 
navigating such boat was to forfeit it, and to pay a penalty of 
a hundred pounds. The subsequent acts repeal this, and grant 
similar privileges to Livingston and Fulton; and the act of 
1811 provides the extraordinary and summary remedy which 
has been already stated. The river, the bay, and the marine 
league along the shore, are all within the scope of this grant. 
Any vessel, therefore, of this description, coming into any of 
those waters, without a license, whether from another State or 
from abroad, whether it be a public or private vessel, is instantly 
forfeited to the errantees of the monopolv. 
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Now it must be remembered that this grant is made as an 
exercise of sovereign political power. It is not an inspection 
law, nor a health law, nor passed by any derivative authority; 
it is professedly an act of sovereign power. Of course, there is 
no limit to the power, to be derived from the purpose for which 
it is exercised. If exercised for one purpose, it may be also for 
another. No one can inquire into the motives which inlluence 
sovereign authority. It is enough that such power manifests 
its will. The motive alleged in this case is, to remunerate the 
grantees for a benefit conf(‘rred by them on the public. But 
there is no necessary connection between that benefit and this 
mode of rewarding it; and if the State could grant this mo- 
nopoly for that purpose, it could also grant it for any other 
purpose. It could make the grant for money ; and so make the 
monopoly of navigation ovia* those waters a direct source of 
revenue. When this mono[)oly shall expire, in 1838, the State 
may continue it, for any pecuniary consideration which the 
holders may see tit to oiler, and the State to receive. 

If the State may grant this monopoly, it may also grant 
another, for other descriptions of vessels; for instance, for all 
sloops. 

If it can grant these exclusive privileges to a few, it may 
grant them to many ; that is, it m;iy grant them to all its own 
citizens, to the exclusion of every body else. 

But the waters of New York arc no more the subject of ex 
elusive grants by that State, than the waters of other States 
are subjects of such grants by those other States. Virginia 
may well exercise, over the entrance of the Chesajieake, all the 
power that New York can exercise over the bay of New York, 
and the waters on her shores. The Chesapeake, therefore, upon 
the principle of these laws, may be the subject of State mo- 
nopoly? ; and so may the bay of Massacthusetts. But this is 
not all. It reipiires no greater power to grant a monopoly of 
trade, than a monopoly of navigation. Of course. New York, 
if these acts can be maintained, may give, an exclusive right 
of entry of vessels into her ports; and the other States may 
do the same. These are not extreme cases. We have only to 
suppose that other States should do what New York has 
already done, and that the power should be carried to its full 
extent. 


2 * 
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To all this, no answer is to be given but one, that the con* 
current power of the States, concurrent though it be, is yet 
subordinate to the legislation of Congress ; and that therefore 
Congress may, whenever it pleases, annul the State legislation ; 
but until it does so annul it, the State legislation is valid and 
effectual. What is there to recommend a construction which 
leads to a result like this ? Here would be a perpetual hostility ; 
one legislature enacting laws, till another legislature should 
repeal them ; one sovereign power giving the rule, till another 
sovereign power should abrogate it; and all this under the idea 
of concurrent legislation ! 

But, further, under this concurrent power, the State docs that 
which Congress cannot do ; that is, it gives preferences to the 
citizens of some States over those of others. I do not mean 
here the advantages conferred by the grant on the grantees ; but 
the disadvantages to which it subjects all the other citizens of 
New York. To impose an extraordinary tax on steam naviga- 
tion visiting the ports of New York, and leaving it free every- 
where else, is giving a preference to the citizens of other States 
over those of New York. This Congress could not do ; and 
yet the State does it; so that this power, at first subordinate, 
then concurrent, now becomes paramount. 

The people of New York have a right to be protected against 
this monopoly. It is one of the objects for which they agreed 
to this Constitnlion, that they should stand on an equality in 
commercial regulations; and if the government should not in- 
sure them that, the promises made to them in its behalf would 
not be performed. 

I contend, therefore, in conclusion on this point, that the 
power of Congress over these high branches of commercial reg- 
ulation is shown to be exclusive, by considering what was 
wished and intended to be done, when the convention for form- 
ing the Constitution was called ; by what was understood, in 
the State conventions, to have been accomplished by the in- 
strument; by the prohibitions on the States, and the exjiress 
exception relative to inspection laws; by the nature of the pow- 
er itself; by the terms used, as connected with the nature of the 
power; by the subsequent understanding and practice, both of 
Congress and the States ; by the grant of exclusive admiralty 
jurisdiction to the federal government ; by the manifest dang^sr 
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of the opposite doctrine, and the ruinous consequences to which 
it directly leads. 

Little is now required to be said, to prove that this exclu- 
sive grant is a law regulating commerce ; although, in some of 
the discussions elsewhere, it has been called a law of police. If 
it be not a regulation of commerce, then it follows, against the 
constant admission on the other side, that Congress, even by 
an express act, cannot annul or cojitrol it. For if it be not a 
regulation of commerce. Congress lias no concern with it. But 
the granting of monopolies of this kind is always referred to the 
power over commerce. It was as arbiter of commerce that the 
king formerly granted such monopolies.* This is a law regu- 
lating commerce, inasmuch as it imposes new conditions and 
terms on the coasting trade, on foreign trade generally, and on 
foreign trade as regulated by treaties ; and inasmuch as it inter- 
feres with the free navigation of navigable waters. 

If, then, the power of commercial regulation possessed by 
Congress be, in regard to the great branches of it, exclusive ; 
and if this grant of New York be a commercial regulation, alTect- 
ing commerce in respect to these great branches, then the grant 
is void, whether any case of actual collision has happened or not. 

t 

But I contend, in the second place, that whether the grant 
were to be regarded as wholly void or not, it must, at least, be 
inoperative, when the rights claimed uiidia* it come in collision 
with other rights, enjoyed and secured under the laws of the 
United States ; and such collision, I maintain, clearly exists in 
this case. It will not be denied that the law of Congress is 
paramount. The Constitution has expressly provided for that. 
So that the only question in this })art of the case is, whether the 
two rights be inconsistent with each other. The appellant has 
a right to go from New Jersey to New York, in a vessel owned 
by himself, of the proper legal description, and enrolled and 
licensed according to law. This right belongs to him as a citi- 
zen of the United States. It is derived under the laws of the 
United States, and no act of the legislature of New York 
can deprive him of it, any more than such act could deprive 
him of the right of holding lands in that State, or of suing 


* 1 Black. Com. 273 ; 4 Black. Com. 100. 
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in its courts. It appears from the record, that the boat in 
question was regularly enrolled at Perth Amboy, and properly 
licensed for carrying on the coasting trade. Under this enrol- 
ment, and with this license, she was proceeding to New York, 
when she was stopped by the injunction of the Chancellor, on 
the application of the New York grantees. There can be no 
doubt that here is a collision, in fact; that which the a})pcllant 
claimed as a right, the respondent resisted ; and there remains 
nothing now but to determine whether the appellant had, as he 
contends, a right to navigate these waters ; because, if he had 
such right, it must prevail. 

Now, this right is expressly conferred by the laws of the 
United States. The first section of the act of February, 1793, 
ch. 8, regulating the coasting trade and fisheries, declares, that 
all ships and vessels, enrolled and licensed as that act provides, 
“ and no others, shall be deemed ships or vessels of the United 
States, entitled to the privileges of ships or vessels employed in 
the coasting trade or fisheries.” The fourth section of the same 
act declares, “ that, in order to the licensing of any ship or ves- 
sel, for carrying on the coasting trade or fisheries,” bond shall be 
given, according to the provisions of the act. And the same 
section declares, that, the owner having complied with the requi- 
sites of the law, “ it shall be the duty of the collector to grant a 
license for carrying on the coasting trade”; and the act proceeds 
to give the form and words of the license, which is, therefore, of 
course, to be received as a part of the act ; and the words of the 
license, after the necessary recitals, are, “ License is hereby grant- 
ed for the said vessel to be em})loyed in carrying on the coast- 
ing trade.” Words could not make this authority more express. 

The court below seems to me, with great deference, to have 
mistaken the object and nature of the license. It seems to have 
been of opinion, that the license has no other intent or effect than 
to ascertain the ownership and character of the vessel. But 
this is the peculiar office and object of the enrolment. That doc- 
ument ascertains that the regular proof of ownership and char- 
acter has been given; and the license is given to confer the 
right to which the party has shown himself entitled. It is the 
authority which the master carries with him, to prove his right 
to navigate freely the waters of the United States, and to carry 
on the coasting trade. 
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In some of the discussions which have been had on this ques- 
tion, it has been said, that Congress has only provided for ascer- 
taining the ownership and property of vessels, but has not pre- 
scribed to what use they may be apjdicd. But this is an ob- 
vious error. The whole object of the act regulating the coasting 
trade is to declare what vessels shall enjoy the benefit of being 
employed in that trade. To secure this use to certain ves- 
sels, and to deny it to others, is precisely the purpojfe for which 
the act was passed. The error, or what I humbly suppose to 
be the i^rror, in the judgment of the court below, consists in that 
court’s having thought, that, although Congress might act, it had 
not yet acted, in such a way as to confer a right on the appel- 
lant; whereas, if a right was not given by this law, it never 
could be given. No law can be more express. It has been ad- 
mitted, that, supposing there is a provision in the act of Con- 
gress, that all vessels duly licensed shall be at liberty to navi- 
gate, for the purpose of trade and commerce, all the navigable 
harbors, bays, rivers, and lakes within the several States, any 
law of the States creating particular privileges as to any partic- 
ular class of vessels to the contrary notwithstanding, the only 
question that could arise, in such a case, would 1/e;, whether the 
law was constitutional; and that, if that was to be granted or 
decided, it would certainly, in all courts and places, overrule 
and set aside the State grant. 

Now, I do not see tliat such supposed case could be distin- 
guished from the present. We show a })rovision in an act of 
Congress, that all vess(;ls, duly licensed, may carry on the coast- 
ing trade; nobody doubts the constitutional validity of that 
law; and we show that this vessel was duly licensed according 
to its provisions. This is all that is essential in the case sup- 
posed. The presence or absence of a noit obstante clause can- 
not a Beet the extent or operation of the act of Congress. Con- 
gress has no power of revoking State laws, as a distinct power. 
It legislates over subjects; and over those subjects which are 
within its power, its legislation is supreme, and necessarily 
overrules all inconsistent or repugnant State legislation. If 
Congress were to pass an act expressly revoking or annulling, 
in whole or in part, this New York grant, such an act would be 
wholly useless and inoperative. If the New York grant be op- 
posed to, or inconsistent with, any constitutional power which 
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Congress has exercised, then, so far as the incompatibility ex- 
ists, the grant is nugatory and void, necessarily, and by reason 
of the supreinacy of th(i law of Chnigress. But if the grant be 
not inconsistent with any exercise of the powers of Congress, 
thmi, certainly. Congress has no authority to revoke or annul it. 
Such an act of Congress, therefore, would be cither unconstitu- 
tional or supererogatory. The laws of Congress need no non 
obstante clar.se. The Constitution makes them supreme, when 
State laws come into opposition to them. So that in these 
cases there is no question except this; whether there be, or be 
not, a repugnancy or hostility between the law of Congress and 
the law of the State. Nor is it at all material, in this view, 
whetlier the law of the State be a law regulatiiig commerce, 
or a law of police, nor by what other name or charaefer it 
may be designated. If its jnovisions be inconsistent with an 
act of Congress, they are void, so far as that inconsistency ex- 
tends. The whole argument, therefore, is substantially and 
effectually given up, when it is admitted that Congress might, 
by express terms, abrogate the State grant, or d(a:lare that it 
should not stand in the way of its own legislation ; because 
such ex])rcss terms would add nothing to the elfect and opera- 
tion of an act of Congress. 

I contend, therefore, upon the whole of this point, that a case 
of actual collision has been made out between the State grant 
and the act of Congress ; and as the act of Congress is en- 
tirely unexceptionable, and clearly in pursuance of its constitu- 
tional powers, the State grant must yield. 

There arc other provisions of the Constitution of the United 
States, which have more or less hearing on this question. “ No 
State shall, without the consent of Congress, lay any duty of 
tonnage.” Under color of grants like this, that prohibition might 
be Avholly evaded. This grant authorizes Messrs. liivingston 
and Fulton to license naviijation in the waters of New York. 
They, of course, license it on their own terms. They may rc- 
(luire a pecuniary consideration, ascertained by the tonnage of 
the vessel, or in any other manner. Probably, in fact, they gov- 
ern themselves, in this respect, by the size or tonnage of the 
vessels to which they grant licenses. Now, what is this but 
Bubstantially a tonnage duty, under the law of the State ? Or 
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does it make any difference, whether the receipts go directly 
into her own treasury, or into the hands of those to whom she 
has made the grant ? 

There is, lastly, that provision of the Constitution which gives 
Congress power to promote the progress of science and the 
useful arts, by securing to authors and inventors, for a limited 
time, an exclusive right to their own writings and discoveries. 
Congress has exercised this power, and made all the provisions 
which it deemed useful or necessary. The States may, indeed, 
like munificent individuals, exercise their own bounty towards 
authors and inventors, at their own discretion. But to confer 
reward by exclusive grants, even if it were but a part of the use of 
the witing or invention, is not supposed to be a power properly 
to be exercised by the States. Much less can they, under the no- 
tion of conferring rewards in such cases, grant monopolies, the 
enjoyment of which is essentially incompatible with the exer- 
cise of rights possessed under the laws of the United States. I 
shall insist, however, the less on these points, as they are open 
to counsel who will come after me on the same side, and as I 
have said so much upon what appears to me the more impor- 
tant and interesting part of the argument. 
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This was an action of assumpsit^ brought originally in the Circui 
Court of Louisiana, by Saunders, a citizen of Kentucky, against Ogden 
a citizen of Louisiana. The plaintiff below declared upon certain billi 
of exchange, drawn on the 3()th of September, 1806, by one Jordan, a 
Lexington, in the State of Kentucky, uj)on the defendant below, Ogden 
in the city of New York, (the defendant then being a citizen and resi 
dent of the State of New York,) accepted by him at the city of Ne\A 
York, and protested for non-payment. 

The defendant below pleaded several pleas, among which was a ccr 
tificatc of discharge under the act of the legislature of the State of Nev 
York, of April 3d, 1801, for the relief of insolvent debtors, commonlj 
called the Three-Fourths Act. 

The jury found the facts in the form of a special verdict, on whicl 
the court rendered a judgment for the plaintiff beloAv, and the cause 
was brought by writ of error before this court. The question whicl 
arose under this plea, as to the validity of the law of New York as bein^ 
repugnant to the Constitution of the United States, was argued at Feb- 
ruary term, 1824, by Mr. Clay, Mr. D. 13. Ogden, and Mr. Haines, foi 
the plaintiff in error, and by Mr. Webster and Mr. Wheaton, for the 
defendant in error, and the cau.se was continued for advisement until 
the present term. It was again argued at the present term, by Mr, 
Webster and Mr. Wheaton, against the validity, and by the Attorney- 
General, Mr. E. Livingston, Mr. D. 13. Ogden, Mr. Jones, and Mr, 
Sampson, for the validity. 

Mr. Wheaton opened the argument for the defendant in error; he 
was followed by the counsel for the plaintiff in error ; and Mr. Webstei 
replied as follows. 

* An Argument made in the Case of Ogden and Saunders, in the Supreme 
Court of the United States, January Term, 1827. 
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The question arising in this case is not more important, nor 
so important even, in its bearing on individual cases of private 
right, as in its character of a public political question. Tlie 
Constitution was intciKh’id to accomplish a great political ob- 
ject. Its design was not so much to prevent injustice or injury 
in one csise, or in successive single cases, as it was to make 
general salutary provisions, whi(di, in their o],)eration, should 
give s(icnrity to all contracts, stability to credit, uniformity 
among all the States in those things which materially con- 
cern the foreign comrrujree of the country, and their own credit, 
trad(‘, and intercourse with each otlun*. The r(;al (piestion 
is, therefore, a much broader one than has been argiK'd. It is 
this: Whether the Constitution has not, for general political 
purposes, ordained that bankrupt laws should be established 
only by national authority ? We contend that such was the 
intention of the Constitution; an intention, as we think, plainly 
manifested in several of its juovisions. 

'riie act of New York, under which this question arises, pro- 
vides that a debtor may be discharg(‘d from all his d(‘bts, upon 
assigning his property to trustees for the use of his creditors. 
When applied to the discharge of d(‘bts contracted before the 
date of the law, this court has decided that the act is invalid.* 
I’he act itself makes no distinction between past and future 
debts, but provides for the discharge of both in the same manner. 
In Ihe case, then, of a debt already existing, it is admitted that 
the act docs impair the obligation of contracts. We wish the 
full extent of this decision to be well considered. It is not 
men^ly that the legislature of the State cannot interfere by law, 
in the particular case of A or H, to injure or impair rights 
which have become vested under contracts; but it is, that they 
have no ])ower by general law to regulate the manner in which 
all d('btors may be discharg(‘d from subsisting contracts; in 
otlu'r words, they cannot pass general bankrupt laws to be ap- 
pli('d in presenti. Now, it is not contended that such laws are 
unjust, and ought not to be passed by any legislatui’c. It is 
not said that they are unwise or impolitic. On the contrary, 
we know the general practice to be, that, when bankrupt laws 
are established, they make no distinction between present and 

* Siurges V. Crowninshicld, 4 Wheat. Rep. 1«2. 
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future debts. While all agree that special acts, made for indi- 
vidual cases, are unjust, all admit that a general law, made for 
all eases, may be bolh just and polilic. The question, then, 
which meets us on the thu'shold is this: If the Constitution 
meant to leave the States the power of establishing systems of 
bankruptcy to act upon future debts, what great or important 
object of a political natun^ is answered by denying the oower 
of making such systems applicablti to existing debts? 

’I^h«.‘ argument used in tSturges v. Ch'owninshield was, at 
least, a plaiisibh' and consistent argument. It maiiitaim'd that 
the prohibition of the Constitution was hnniled only against 
interferences in individual cases, and did not apply to general 
laws, whether those laws were retrospective or pros))ective in 
their operation. But the court rejected that conclusion. It de- 
cided that the Constitution was intended to apply to general 
laws or systems of bankruptcy ; that an act providing that all 
debtors might be discharged from all creditors, ii])on certain con- 
ditions, was of no more validity than an act providing that a 
particular debtor. A, should be discharged on the same condi- 
tions from his particular creditt)r, B. 

It being thus dc.'cided that general laws are within the pro- 
hibition of the Constitution, it is for the plaintifl’ in error now 
to show on what ground, consistent with the general objects 
of the Constitution, he can establish a distinction which can 
give etfect to those geiK'ral laws in their ap})lication to fu- 
ture debts, while it denies them clfect in their ap})lication to 
subsisting debts. The words are, that “no State shall pass 
any law impairing the obligation of contracts.” The general 
operation of all such laws is to impair that obligation ; that is, 
to discharge the obligation without fulfilling it. This is admit- 
ted; and the only ground takmi for the distinction to stand on 
is, that, when the law was in existence at the time of the mak- 
ing of the contract, the parties must be supposed to have refer- 
ence to it, or, as it is usually expressed, the law is made a part 
of the contract. Before considering what foundation there is 
for this argument, it may be well to incpiire what is that obli- 
gation of contracts of which the Constitution speaks, and 
whence is it derived. 

The definition given by the court in Sturges v. Crowninshield 
is rsufficient for our present purpose. “ A contract,” say the 
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court, “is an agreement to do some particular thing; the law 
binds the party to perform this agreement, and this is the obli- 
gation of the contract.” 

It is indeed probable that the Constitution used the words 
in a somewhat more popular sense'. We speak, for example, 
familiarly of a usurious contract, and yet we say, speaking tech- 
nically, that a usurious agreement is no contract. 

Hy the obligation of a contract, we should understand the 
Constitution to mean, the duty of performing a legal agreement. 
If the contract be lawful, the party is bound to perform it. But 
bound by what ? What is it that binds him ? And this leads us 
to what we regard as a principal fallacy in the argument on the 
other side. That argument supposes, atid insists, that the whole 
obligation of a contract has its origin in the municipal law. 
This position we controvert. We do not say that it is that 
obligation which springs from conscience merely ; but we deny 
that it is only such as springs from the particular law of the 
place where the contract is made. It must bo a lawful con- 
tract, doubtless; that is, permitted and allowed; because society 
has a right to prohibit all such contracts, as well as all such 
actions, as it deems to be mischievous or injurious. But if the 
contract bo such as the law of society tolerates, in other words, 
if it be lawful, then we say, the duty of performing it springs 
from universal law. And this is the concurrent sense of all the 
writers of authority. 

The duty of performing promises is thus shown to rest on 
universal law; and if, departing from this well-established prin- 
ciple, we now follow ihe teachers who instruct us that the obli- 
gation of a contract has its origin in tlui law of a particular 
State, and is in all cases what that law makes it, and no more, 
and no less, we shall probably lind ourselves involved in inex- 
tricable dilliculties. A man promises, for a valuable consider- 
ation, to pay money in New York. Is the obligation of that 
contract created by the laws of that State, or does it subsist 
independent of those laws? We contend that the obligation 
af a contract, that is, the duty of performing it, is not created 
by the law of the particular place where it is made, and de- 
pendent on that law for its existence; but that it may subsist, 
and docs subsist, without that law, and independent of it. The 
Obligation is in the contract itself, in the assent of the partiesj 
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and in the sanction of universal law. This is the doctrine of 
Carotins, Vattel, Burlamaqui, Fothier, and Rutherforth. The 
contract, doubtless, is necessarily to be enforced by the munici- 
pal Jaw of the place where performance is demanded. The 
municipal law acts on the contract after it is made, to compel 
its execution, or give damages for its violation. But this is a 
very dilTcrent thing from the same law being the origin or foun- 
tabi of the contract. 

Let us illustrate this matter by an example. Two persons 
contract logetlier in New York for the delivery, by one to the 
otlier, of a domestic animal, a utensil of husbandry, or a weapon 
of war. This is a lawJ'ul contract, and, while the j)arties remain 
in New York, it is to be enforced by the laws of that State. 
But if they remove witli the article to Pennsylvania or Mary- 
land, there a new law comes to act upon the contract, and to 
apply otlier remedies if it be broken. Thus far the remedies 
are furnished by the laws of society. But suppose the same 
parties to go together to a savage wilderness, or a desert island, 
beyond tlie reach of the laws of any soei(;ty. The obligation of 
the contract still subsists, and is as perfect as ever, and is now 
to be enforctxl by another law, that is, the law of nature ; and 
the party to whom the prenuisc was made has a right to take 
by force, the animal, the utensil, or the weapon that was prom- 
ised him. The right is as perfect here as it was in P(‘imsyl- 
vania, or even in New York ; but this could not be so if the 
obligation were created by the law of New York, or w(?re de- 
pendent on that law lor its existence, bccau.se the laws of that 
State can have no operation beyond its territory. Jict us 
reverse this example. Su[)pose a contract to be made between 
two persons cast ashore on an uninhabited territory, or in a 
place over which no law of society extends. There are such 
places, and contracts have been made by individuals casually 
there, and these contracts have been enforced in courts of law 
in civilized communities. Whence do such contracts derive 
their obligation, if not from universal law? 

If these considerations show us that the obligation of a law- 
ful contract does not derive its force from the particular law 
of the place where made, but may exist where that law does 
not (ixist, and be enforced where that law has no validity, then 
it follows, we contend, that any statute which diminishes OY 
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lessens its obligation does impair it, whether it precedes or suc- 
ceeds the contract in date. The contract having an indepen- 
dent origin, whenever the law comes to exist together with it, 
and interferes with it, it lessens, we say, and impairs, its own 
original and independent obligation. In the case before the 
court, the contract did not owe its existence to the particular 
law of New York ; it did not depend on that law, but could be 
enforced without the territory of that State, as well as within it. 
Nevertheless, though legal, though thus independently existing, 
though thus binding the party everywhere, and ca})able of 
being enforced everywhere, yet the statute of New York says 
that it shall be discharged without payment. This, we say, 
impairs the obligation of that contract. It is admitted to have 
been legal in its inception, legal in its full extent, and capable 
of being enforced' by other tribunals according to its terms. 
An act, then, pur])orting to discharge it without payment, is, 
as we contend, an act impairing its obligation. 

Here, however, we meet the op))osite argument, stated on 
difTerent occasions in different terms, but usually summed u}) in 
this, that the law itself is a part of the contract, and therefore 
cannot impair it. What does this mean ? Let us seek for clear 
ideas. It does not mean that the law gives any particular con- 
struction to the terms of the cA)ntract, or that it makes the 
promise, or the consideration, or the time of performance, other 
than is expressed in the instrument itself. It can only mean, 
that it is to be; taken as a part of the contract, or understand- 
ing of the })arties, that the contract itself shall be enforced 
by such laws and regulations, respecting remedy and for the 
enforcement of contracts, as are in being in the State where it 
is made at the time of entering into it. This is meant, or noth- 
ing very clearly intelligible is meant, by saying the law is part 
of the contract. 

There is no authority in adjudged cases for the plaintiff in 
error but the State decisions which have been cited, and, as has 
already been stated, they all rest on this reason, that the law is 
part of the contract. 

Against this we contend, — 

1st. That, if the proposition were true, the consequence would 
not follow. 

2d. That the proposition itself cannot be maintained. 

3* 
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1. If it were true that the law is to be considered as part of 
the contract, the consequence contended for would not follow ; 
because, if this statute be part of the contract, so is every other 
legal or constitutional provision existing at the time which af- 
fects the contract, or which is capable of affecting it; and espe- 
cially this very article of the Constitution of the United States 
is part of the contract. The plaintiff in error argues in a com- 
j)lete circle. He supposes the parties to have had re/ercnce to 
it iK'cause it was a binding law, and yet he proves it to be a 
binding law only upon the ground that such reference was made 
to it. We come before the court alleging the law to be void, 
as unconstitutional; they stop the inquiry by opposing to ns the 
law itself. Is this logical? Is it not precisely objficUo ejus, cvjus 
dissoliilio petilur? If one bring a bill to set aside a judgment, 
is that judgment itself a good plea in bar to the bill? We pro- 
pose to inquire if this law is of force to liontrol our contract, 
or whether, by the Constitution of the United States, such force 
be not denied to it. The [)laintiff in error stops us by saying 
that it does control the contract, and so arrives shortly at the 
end of the debate. Is it not obvious, that, sup})osing the act 
of New York to be a part of the contract, the question still re- 
mains as undecided as ever. What is that act? Is it a law, 
or is it a nullity? a thing of force, or a thing of no Ibrce ? 
Suppose the parties to have contemplated this act, what did they 
contemplate? its words only, or its legal effect? its words, or 
the force which the Constitution of the United States allows 
to it? If the parties contemplated any law, they contemplated 
all the law that bore on their contract, the aggregate of all the 
statute and constitutional provisions. To suppose that they 
had in view one statute without regarding others, or tliat they 
contemplated a statute without considering that paramount 
constitutional provisions might control or qualify that statute, 
or abrogate it altogether, is unreasonable and inadmissible. 
“ This contract,” says one of the authorities relied on, “is to be 
construed as if the law were s])ecially recited in it.” Let it be 
so for the sake of argument. But it is also to be construed as 
if the prohibitory clause of the Constitution were recited in it, 
and this brings us back again to the precise point from which 
we departed. 

The Constitution always accompanies the law, and the latter 
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can have no force which the former does not allow to it. If the 
reasoning were thrown into the form of special pleading, it 
would stand thus: the plaijiti IT declares on his debt; the de- 
fendant ])leads his discharge under the law; the plaintilT alleges 
the law unconstitutional ; but the defendant says, You knew of 
its existence ; to which the answer is obvious and irresistible, I 
knevv^ its existence on the statute-book of New York, but 1 knew, 
at the same time, it was null and void under the Constitution 
of the United States. 

The language of another leading decision is, “ A law in force 
at the time of making the contract docs not violate that con- 
tract ” ; but the very question is, whet her there be any such law 
“in force”; for if the States have no authority to pass such 
laws, then no such law can be in force. The Constitution is a 
part of th(^ contract as much as the law, and was as much in 
the contemplation of the parties. So that the proposition, if it 
be admitted that the law is part of the contract, leaves us just 
where it fou!id us ; that is to say, under the necessity of com})ar- 
ing the law with tin; Constitution, and of deciding by such com- 
))arison whether it be valid or invalid. If the law be unconsti- 
tutional, it is void, and no party can be supposed to have had 
reference to a void law. If it be constitutional, no reference to 
it need be supposed. 

2. But the proposition itself cannot be maintained. The law 
is no part of the contract. What part is it? the promise? the 
consideration ? the condition ? Clearly, it is neither of these. 
It is no term of the contract. It acts upon the contract only 
when it is broken, or to discharge the party from its obligation 
after it is broken. The municipal law is the force of society 
employed to compel the performance of contracts. In every 
judgment in a suit on contract, the damages are given, and the 
imprisonment of the person or sale of goods awarded, not in 
])erformance of the contract, or as part of the contract, but as 
an indemnity for the breach of the contract. Even interest, 
which is a strong case, where it is not expressed in the contract 
itstili', can only be given as damages. It is all but absurd to say 
that a man’s goods are sold on a fieri facias^ or that he himself 
goes to jail, in pursuance of his contract. These are the penal- 
ties which the law inflicts for the breach of his contract. Doubt- 
lt!ss, parties, when they enter into contracts, may well consider 
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both what their rights and what their liabilities will be by the 
law, if such contracts be broken ; but this contemplation of con- 
sequences which can ensue only when the contract is broken, is 
no part of the contract itself. The law has nothing to do with 
the contract till it be broken ; how, then, can it be said to form a 
part of the contract itself? 

But there are other cogent and more specific reasons against 
considering the law as part of the contract. (1.) If the law be 
part of the contract, it cannot be rc])ealed or altered ; because, 
in such case, the repealing or modifying law itself would impair 
the obligation of the contract. The insolvent law of New York, 
for example, authorizes the discharge of a debtor on the consent 
of two thirds of his creditors. A subsequent act requires the 
consent of three fourths; but if the existing law be part of the 
contract, this latter law would be void. In short, nothing which 
is part of the contract can be varied but by consent of the par- 
ties; therefore the argument runs in absurdum; for it proves that 
no laws for enforcing the contract, or giving remedies u])on it, or 
any way affecting it, can b(5 changed or modified between its 
creation and its end. If the Law in question binds one party 
on the ground of assent to it, it binds both, and binds them un- 
til they agree to terminate its operation. (2.) If the party be 
bound by an implied assent to the law, as thereby making the 
law a part of the contract, how W’ould it be if the parties had 
expressly dissented, and agreed that the law should make no 
part of the contract? Suppose the promise to have been, that 
that the promiser would pay at all events, and not take advan- 
tage of the statute ; still, would not the statute operate on the 
whole; on this particular agreement and all ? and does not this 
show that the law is no part of the contract, but something 
above it ? (8.) If the law of the place be part of the contract, 

one of its terms and conditions, how could it be enforced, as we 
all know it might be, in another jurisdiction, which should have 
no regard to the law of the place ? Suppose the parties, alter 
the contract, to remove to another State, do they carry the law 
with them as part of their contract? We all know they do not. 
Or take a common case. Some States have laws abolishing im- 
prisonment for debt ; these laws, according to the argument, arc 
all parts of the contract ; how, then, can the party, when sued in 
another State, be imprisoned contrary to the terms of his con- 
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tract? (4.) The argument proves too much, inasmuch as it ap- 
plies as strongly to prior as to subsecpient contracts. It is 
founded on a supposed assent to the exercise of legislative au- 
thority, without considering whether that exercise be legal or 
illegal. But it is ec)ually fair to found the argument on an irri- 
pli(Hl asscint to the potential exercist; of that authority. The im- 
plied reference to the control of legislative ])ower is as nvasona- 
bk; and as strong when that power is dormant, as whik' it is in 
exercise. In one case, the argument is, “ The law exist('d, you 
knew it, and acxpuesced.” In the other it is, “ The power to 
pass the law existed, you knew it, and took yoiir chance.” 
There is as clear an assent in one instance as in the other. 
Indeed, it is morci reasonable and more sensible to itnply a gen- 
eral assent to all tin; laws of society, present and to come, from 
the fact of living in it, than it is to imply a particular assent to 
a particular existing enactment. The true view ot the matter 
is, that every man is presuined to submit to all power which 
may l)e lawfully exercised over him or his right, and no one 
should be presimu'd to submit to illegal acts of power, whether 
actual or contingent. (5.) Out a main objection to this argu- 
ment is, that it would render the whole constitutional provision 
idle and Inoperative ; and no explanatory words, if such words 
had been added in the Constitution, (tonld have prcv('nt('d this 
consequence. The law, it is said, is part of the contract; it can- 
not, tluTcfore, impair the contract, because a contract cannot 
impair itself. Now, if this argmmnit be sound, the case would 
have been the same, whatever words the Constitution had 
used. If, for example, it had declarc'd that no State, shonid pass 
any law impairing contracts prospect Irt'h/ or rctrospcdirr.Jp ; or 
any law impairing contracts, wIkuIkm* existing or fiitnre; or, 
whatever terms it had used to prohibit pu'cist'ly such a law as is 
now before the court, the prohibition wovdd be. totally nugatory 
if the law is to be taken as part of the contract; and tlu' result 
would be, that, whatever may be the l;iws which tin* State's by 
this clause of the Constitution are* prohibit(*d from parsing, yet, 
if they in fact do pass such laws, those laws an^ valid, and bind 
parties by a suppo.si'd assenit. 

But further, this idea, if well founded, would enable tlie 
States to defeat the whok^ constitutional })rovision by a general 
enactment. Suppose a State should declare, by law, that all 
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contracts entered into therein should be subject to such laws as 
the legislature, at any time, or from time to time, might see fit 
to pass. This law, according to the argument, would (niter into 
the contract, become a part of it, and authorize the interh'rence 
of the legislative power with it, for any and all purposes, wholly 
uncontrolled by the Constitution of the United Htates. 

So much for the argument that the law is a part of the con- 
tract. We think it is shown to be not so; and if it were, the 
expected consequence would not follow. 


The inquiry, tlien, recurs, whether tlie law in question be such 
a law as the legislature of New York had authority to pass. 
The question is general. We difier from our learned adver- 
saries on general principles. We difl'er as to the main scope 
and end of this constitutional provision. Th(‘y think it entiredy 
remedial ; we regard it as preventive. They think it adopted 
to secure redress for violated private rights; to us, it seems in- 
tended to guard against great })ul)lic mischiefs. They argiuj it 
as if it were designed as an indemnity or protection for injured 
private rights, in individual erases of mciini and Uimn; wt? look 
upon it as a great political provision, favorable to the commerce 
and credit of the whole country. Certainly we do not deny its 
application to cases of violated private right. Such cases are 
clearly and unquestionably within its oj)eration. Still, we think 
its main scope to be general and political. And this, we think, 
is proved by reference to the history of the country, and to the 
great objects which were sought to be attained by the establish- 
ment of the present goverimu'nt. Commerce, credit, and con- 
fidence were the principal things which did not exist under the 
old Confiideration, and whi(di it was a main objecd, of the jues- 
ent Constitution to create and establish. A vicious syslcau of 
legislation, a system of paper moiit'y and tender laws, had com- 
phitely paralyzed industry, threatened to beggar every man of 
property, and ultimately to ruin the country. The relation be- 
tween debtor and creditor, always dedicate, and always danger- 
ous whenever it divides society, and draws out the respective 
parties into dillijrent ranks and classes, was in such a condition 
in the years 1787, 1788, and 1789, as to threaten the overthrow 
of all governmcnit; and a revolution was menaced, much more 
critical and alarming than that through which the country had 
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recently passed. The object of the new Constitution was to 
arrest these evils; to awaken industry by giving security to 
property ; to establish confidence, credit, and commerce, by salu- 
tary laws, to ])e enforced by the power of the whole community. 
The Revolutionary War was over, the country had peace, but 
little domestic tranquillity; it had liberty, but few of its enjoy- 
ments, and none of its security. The States had struggled to- 
gether, but their union was imperfect. They had freedom, but 
not an established course of justice. The Constitution was 
therefore framed, as it professes, “ to form a more perfect union, 
to establish justice, to secure the blessings of liberty, and to 
insure domestic tranquillity.” 

It is not pertinent to this occasion to advert to all tin; means 
by which these desirable ends were to be obtained. Some of 
them, closely connected with the subject now under consider- 
ation, are obvious and ])romincnt. The objects were com- 
merce, credit, and mutual confidence in matters of property ; 
and these recjuired, among other things, a uniform standard of 
value or medium of payments. One of the first powers given 
to Congress, therefore, is that of coining money and fixing the 
value of foreign coins ; and one of the first restraints imposed 
on the States is the total prohibition to coin money. These 
two provisions are industriously followed iq) and completed 
by denying to the States all ])ower to emit bills of credit, or to 
make any thing but gold and silver a tender in the payment of 
debts. The whole control, therefore, over the standard of value 
and medium of payments is vested in the general government. 
And here the cpiestion instantly suggests its{df, Why should 
such jiains be taken to confide to (Congress alone this exclusive 
power of fixing on a standard of valium, and of prescribing the 
medium in which debts shall be paid, if it is, after all, to be 
left to every State to declare that debts may be discharged, and 
to prescribe how they may be discharged, without any pay- 
ment at all ? Why say that no man shall be obliged to take, 
in discliargc of a debt, paper money issued by the authority of 
a State, and yet say, that by the same authority the debt may 
be discharged without any payment whatever? 

We contend, that the Constitution has not left its work thus 
unfinished. We contend, that, taking its provisions together, 
it" is apparent it was intended to provide for two things, inti- 
mately connected with each other. These arc, — 
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1. A medium for the payment of debts ; and 

2. A uniform manner of discharging debts, when they are to 
be discharged without payment. 

The arrangement of the grants and proliibitions contained in 
the Constitution is fit to be regarded on this occasion. The 
grant to Congress and the prohibition on the Stat(;s, though 
they are certainly to be construed together, arc not contained in 
the same clauses. The powers granted to Congress are enu- 
merated one after another in the eighth section; the principal 
limitations on those powers, in the ninth section ; and the pro- 
hibitions to the States, in the te»ith section. Now, in order to 
undt'rstand whether any particular ])ower be exclusively vested 
in Congress, it is necessary to read the terms of the grant, to- 
gether with the terms of the prohibition. Take an example 
from that })ower of which wc liave been speaking, tlui coniagc 
power. Here the grant to Congress is, “ To coin money, regu- 
late the value thereof, and of foreign coins.” Now, the correla- 
tive prohibition on the States, though found in anotlnn' section, 
is undoubtedly to be taken in immediate connection with the 
foregoing, as much as if it had been found in the same clause. 
The only just reading of these provisions, therefore, is this : 
“ Coiigi’css shall have power to coin money, regulate the value 
thereof, and of foreign coin; but no State shall coin money, 
emit bills of credit, or make any thing but gold and silver 
coin a tender in payment of debts.” 

'These provisions res])eet the medium of payment, or standard 
of value, and, thus collated, their joint result is clear and deci- 
sive. We think the result clear, also, of those provisions which 
respect the discharge of debts without payment. Collated in 
like manner, they stand thus: “Congress shall have power to 
establish uniform laws on the subject of bankru})tcics through- 
out the United States; but no State shall pass any law impair- 
ing the obligation of contracts.” This collocation cannot be 
objected to, if they refer to the same subject-matter; and that 
they do refer to the same subject-matter we have the authority 
of this court for saying, because this court solemnly deter- 
mined, in Sturges Crowninshield, that this prohibition on 
the States did apply to systems of bankruptcy. It must be 
now iaken, therefore, that State bankrupt laws were in the 
mind of the convention when the prohibition was adopted, and 
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therefore the grant to Congress on the subject of bankrupt 
laws, and the prohibition to the States on the same subject, are 
properly to be taken and read together ; and being thus read 
together, is not the intention clear to take away from the 
States the power of passing bankrupt laws, since, while enact- 
ed by them, such laws would not be uniform, and to confer the 
power exclusively on Congress, by whom uniform laws could 
be established? 

Suppose the order of arrangemc*nt in the Constitution bad 
been otherwise than it is, and that the prohibitions to the States 
had preceded the grants of power to Congress, the two powers, 
when collated, would then hav(j read thus : “ No State shall 
pass any law impairing the obligation of contracts ; but Con- 
gress may establish uniform laws on the subject of bankrupt- 
cies.” Could any man have doubted, in that case, that the 
meaning was, that the States shovdd not pass laws discharging 
debts without payment, but that Congress might establish uni- 
form bankrupt acts ? And yet this inversion of the order of the 
clauses does not alter their sense. We contend, that Congress 
alone possesses the power of establishing bankrupt laws ; and 
although we are aware that, in Sturges v, Crowninsliield, the 
court decided that such an exclusive power could not be in- 
ferred from the words of the grant in the seventli section, we 
yet would resj)ectfully request the bench to reconsider this 
point. We think it could not have been intended that both 
the States and general government should exercise this power; 
and therefore, that a grant to one implies a prohibition on the 
other. But not to press a topic whicli the court has already 
had under its consideration, we contend, that, even without 
reading the clauses of the Constitution in the connection 
which we have suggested, and which is believed to be the true 
one, the prohibition in the ttnith section, taken by itself, does 
forbid the enactment of State bankrupt laws, as applied to fu- 
ture as well as present debts. We argue this from the words 
of the prohibition, from the assoeiation they are found in, and 
from the objects intended. 

1. The words are general. The States can pass no law im- 
pairing contracts; that is, any contract. In the nature of 
things a law may impair a future contract, and therefore such 
contract is within the protection of the Constitution. The 

VOL. VI. 4 
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words being general, it is for the other side to show a liinita* 
ti(wi; and this, it is submitted, they have wholly failed to do, 
un](‘ss they shall have established the doctrine that the law it- 
self is ])art of tlie contract. It may lie added, that the particu- 
lar expression of the Constitution is worth regarding. The 
tiling })rohibited is called a /«/e, not an act. A law, in its gen- 
eral acceptation, is a rule prescribed for future conduct, not a 
legislative int(‘rference with existing rights. The framers of 
the Constitution would hardly have given the appellation of 
hnr to violent invasions of individual right, or individual prop- 
erty, by acts of h^gislative power. Although, doubtless, such 
acts fall within this prohibition, yet they are prohibited also by 
general principles, and by the constitutions of the Slates, and 
therefore further provision against such acts was not so neces- 
sary as against other mischiid’s. 

2. The most conclusive argument, perhaps, arises from the 
connection in which the clause stands. The words of the jiro- 
hibition, so far as it applies to civil rights, or rights of projierty, 
are, that “no State shall coin money, mnit bills of credit, make 
any tiling but gold and silver coin a tendi'r in the payment of 
debts, or jiass any law impairing the obligation of contracts.” 
The prohibition of attainders, and ex pout facia laws, refi'rs en- 
tirely to criminal jiroceedings, and therefore should be consid- 
ered as standing by itself; but the other jiarts of the prohibi- 
tion arc connected by th.c subject-matter, and ought, therefore, 
to be construed togetln'r. Taking the words thus togetlua', ac- 
cording to their natural connection, how is it possible to give a 
more limited construction to the term “ contracts,” in the last 


branch of the sentence, than to the word “ debts,” in that im- 
mediately preceding? Can a State make any thing but gold 
and silver a tender in payment of future debts ? This nobody 
pretends. But what ground is there for a distinction ? No 
Slate shall make any thing but gold and silver a tender in the 
payment of debts, nor pass any law impairing the obligation of 
contracts. Now, by what reasoning is it made out that the 
dt‘bts here spoken of are any debts, either existing or future, 
but that the contracts spokmi of are subsisting contracts only ? 
Such a distinction seems to us wholly arbitrary. We see no 
ground for it. Suppose the artich', where it usi'sthe word debts^ 
bad used the word contnicts. The sense would have been tHe 
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same then that it now is ; but the identity of terms would have 
made the nature of the distinction now contended for somewhat 
}nore obvious. Thus altered, tlie clause would read, that no 
State should make any thing but gold and silver a tender in 
discharge of contracts, nor pass any law impairing the obliga- 
tion of contracts; yet the first of these expressions would have 
been In^ld to apply to all contracts, and the last to subsisting 
contracts only. This shows the conscqucnice of what is now 
contended for in a strong light It is certain that the substitu- 
tion of the word contracts for debts would not alter the sense; 
and an argument that could not be sustaincul, if such substitu- 
tion were made, cannot be sustained now. We maintain, 
therefore, that, if tender laws may not be made for future debts, 
neither can bankrupt laws be made for future contracts. All 
the arguments used here may be. applied with eqmil force to 
tender laws for future debts. It may be said, for instance, 
that, when it speaks of debts, the Coiistitution means existing 
debts, and not mere possibilities of future debt ; that the object 
was to preserve vested rights; and that if a man, after a 
tend(T law had passed, had contracted a debt, the manner 
in which that teiuh'r law authorized that d(‘bt to be dis- 
charged became part of the contract, and that the whole 
debt, or whole obligation, was thus qualified by the preexisting 
law, and was no more than a contraet to deliver so much pa- 
per money, or whatever other article might be made a tender, 
as the original bargain ex))ressed. Arguments of this sort will 
not be found wanting in favor of tender laws, if the court yield 
to similar arguments in favor of bankrupt laws. 

These several prohibitions of the Constitution stand in the 
same paragraph; they have the same purpose, and were intro- 
duced for the same object ; they are expressed in words of simi- 
lar import, in grammar, and in sense; they are subject to the 
same construction, and we think no reason has yet been given 
for imposing an important restriction on one part of them, 
which does not equally show that the same restriction might 
be imposed also on the other part. 

We have already endeavored to maintain, that one great 
political object intended by the Constitution would be defeated, 
if this construction w(?re allowed to prevail. As an object of 
political regulation, it was not important to prevent the States 
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from passing bankrupt laws applicable to present debts, while 
the power was left to them in regard to future debts ; nor was 
it at .all important, in a political point of view, to prohibit ten- 
der laws as to future debts, while it was yet left to the States to 
pass laws for the discharge of such debts, which, after all, are 
little ditterent in principle from tender laws. Look at the law 
before the court in this view. It provides, that, if the debtor 
will surrender, offer, or tender to trustees, for the benefit of his 
creditors, all his estate, and effects, he shall be discharged from 
all his debts. If it had authorized a tender of any thing but 
money to any one creditor, though it were of ;i value equal to 
the debt, and thereupon provided for a discharge, it would have 
been clearly invalid. Yet it is maintained to be good, merely 
because it is made for all creditors, and sec^ks a discharge from 
all debts; although the thing tendered may not be ecpiivalcnt to 
a shilling in the pound of those debts. This shows, again, very 
clearly, how the Constitution has failed of its purpose, if, hav- 
ing in terms prohibited all tender laws, and taken so much 
pains to establish a uniform medium of payment, it has yet 
left the States the power of discharging debts, as they may 
see fit, without any payment at all. 

To recapitulate what has becni said, we maintain, first, that 
the Constitution, by its grants to Congress and its prohibitions 
on the States, has sought to establish one uniform standard of 
value, or rnexlium of payment. Second, that, by like means, it 
has endeavored to provide for one uniform mode of discharging 
debts, when they are to be discharged without payment. Third, 
that these objects arc comujctcd, and that the first loses much 
of its importance, if the last, also, be not accomplished. Fourth, 
that, reading the grant to Congress and the prohibition on the 
States together, the inference is strong that the Constitution 
intended to confer an exclusive power to pass bankrupt laws 
on Congress. Fifth, that the prohibition in the tenth section 
riches to all contracts, existing or future, in the same way that 
the other prohibition in the same section extends to all debts 
existing or future. Sixthly, that, upon any other construction, 
one great political oljjcct of the Constitution will fail of its 
accomplishment. 
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INTRODUCTOllY NOTE.f 

The following argument was addressed to tlie jury at a trial for a 
remarkable murder. A more extraordinary case never occurred in this 
country, nor is it equalled in strange interest by any trial in the French 
Causes Ctleljrcs or tlie English Stale Trials. Deep sensation and in- 
tense curiosity were excited through the whole country, at the time of 
the occurrence of the event, not only by the atrocity of the crime, but 
by the position of the victim, and the romantic incidents in the detection 
and fate of the assassin and his accomplices. 

The following outline of the facts will assist the reader to understand 
the bearings of the argument. 

J(jseph White, Esq., was found murdered iii his bed, in his mansion- 
house, on the morning of the 7th of April, 1830. Tie was a wealthy 
merchant of Salem, eighty-two years of age, and had for many years 
given up activ(; business. Ilis servant-man rose that morning at six 
o’clock, and on going down into the kitchen, and opening the shut- 
ters of the window, saw that the back window of the cast parlor was 
open, and that a plank was raised to the window from the back yard ; 
he then went into the parlor, but saw no trace of any person having 
been there. He went to the apartment of the maid-servant, and told 
her, and then into Mr. White’s chamber by its back door, and saw that 
the door of his chamber, leading into the front entry, was open. On 
approaching the bed he found the bed-clothes turned down, and Mr. 
White dead, his countenance pallid, and his night-clothes and bed 

* Argument on the Trial of John Francis Knapp, for the Murder of Josepli 
White, Esq., of Salem, in Essex County, Massachusetts, on the Night of the 
6th of April, 1830. 

f This interesting and valuable account of the crime which led to the fol- 
lowing speech to the jury was written by the lute Honorable IJcnjainin Merrill 
of Salem. 


4 * 



42 


THE MURDER OF CAPTAIN JOSEPH WHITE. 


drenched in blood. He hastened to the neighboring houses to make 
known the event. He and the maid-servant were the only persons who 
slept in the house that night, except Mr. White himself, whose niece 
Mrs. Beckford, his housekeeper, was then absent on a visit to her daugh- 
ter, at Wenham. 

The physicians and the coroner’s jury, who were called to examine 
the body, found on it thirteen deep stabs, made as if by a shar[) dirk 
or poniard, and tlie aj)pearance of a heavy blow on the left temple, 
which had fractured the skull, but not broken the skin. The body was 
cold, and ap])eared to have been lifeless many hours. 

On examining the apartments of the house, it did not appear that any 
valuable articles had been taken, or the house ransacked Ibr them ; 
there was a roiilcait of doubloons in an iron chest in his chamber, and 
costly plate in other apartments, none of which was missing. 

The perpetration of such an atrocious crime, in the most populous 
and central part of the town and in the most compactly built street, 
and under circumstances indicating the utmost coolness, deliberation, 
and audacity, deeply agitated and aroused the whole community ; inge- 
nuity was bartlcd in attempting even to conjecture a viotii'e for the 
deed ; and all the citizens were led to fear that the same fate might 
await them in the defenceless and hel{)lcss hours of slumber. For 
several days, persons passing through the streets might hear the con- 
tinual sound of the hammer, while carpenters and smiths were fixing 
bolts to doors and fastenings to windows. Many, for defence, furnished 
themselves with cutlasses, fire-arms, and watch-dogs. Large rewards 
for the detection of the author or authors of the murder were olfered 
by the heirs of the deceased, by the selectmen of the town, and by the 
Governor of the State. The citizens hehl a public mec;ting, and ap- 
pointed a Committee of Vigilance, of twenty-seven members, to make 
all possible exertions to ferret out the otfenders. 

While the public mind was thus excited and anxious, it was announced 
that a bold attempt at highway robbery was made in Wenham by three 
footpads, on Joseph .1. Knapp, Jr. and John Francis Knapp, on the even- 
ing of the 27th of April, while they were returning in a chaise from 
Salem to their residence in Wenham. They ajijieared before the investi- 
gating committee, and testified that, after nine o’clock, near the Wen- 
ham Pond, they discovered three men approaching. One came near, 
seized the bridle, and stopped the horse, while the other two came, one 
on each side, and seized a trunk in the bottom of the chaise. Frank 
Knapp drew a sword from his cane and made a thrust at one, and 
Joseph with the hut-end of his whip gave the other a heavy blow across 
the face. This bold resistance made them fall back. Joseph sprung 
from the chaise to assail the robbers. One of them then gave a shrill 
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whistle, when they fled, and, leaping over the wall, were soon lost in the 
darkness. One had a weapon like an ivory dirk-handle, was clad in a 
sailor’s short jacket, cap, and had wliiskers ; another wore a long coat, 
with bright buttons ; all three were good-sized men. Frank, too, sprung 
from the chaise, and pursued with vigor, but all in vain. 

The account of this unusual and bold attempt at robbery, thus given 
by the Knapps, was immediately published in the Salem ne\vs{)apors, 
with the editorial remark, that “ these gmitlemcn arc well known in this 
town, and their respectability and veracity are not questioned by any of 
our citizens.” 

Not the slightest clew to the murder could be found for several w'ceks, 
and the mystery seemed to be impenetrable. At length a rumor reached 
the car of the committee that a prisoner in the jail at New Redford, 
seventy miles from Salem, confined there on a charge of shoplifting, 
had intimated that he could make important disclosures. A conlidential 
messenger was immediately sent, to ascertain what he knew' on the sub- 
ject. The prisoner’s name W'as Hatch ; he had been committed before 
the murder. He stated that, some months before the murder, while he 
was at large, he had associated in Salem with Richard Crowninshield, 
Jr., of Danvers, and had often heard Crowninshield express his in- 
tention to destroy the life of IMr. White. Crowninshield was a young 
man, of bad reputation; though he had never been convicted of any 
oflence, he was strongly sus[)ccted of several heinous robberies. He 
was of dark and reserved deportment, temperate and wicked, dar- 
ing and wary, subtle and obdurate, of great adroitness, boldness, and 
self-command. He had for several years frc(pien1cd the haunts of 
vice in Salem ; and though he was often sj)oken of as a dangerous man, 
his person was knowai to few, for he never walked the streets by day- 
light. Among his few associates he wais a lead(;r and a despot. 

The disclosures of Hatch nsceived credit. When the Supreme Court 
met at Ij)swich, the Attorney-General, Morton, moved for a writ of 
habeas corpus ad leslif.^ and Hatch was carried in chains from New 
Bedlbrd before the grand jury, and on his testimony an indictment 
was found against Crowninshiehl. Other witnesses testified that, on 
the night of the murder, his brother, George Crowninshield, Colonel 
Benjamin Sclman, of Marblehead, and Daniel Chase, of Lynn, were 
together in Salem, at a gambling-house usually frequented by Richard ; 
these were indicted as accomplices in the crime. They were all arrest- 
ed on the 2d of May, arraigned on the indictment, and committed to 
piison to await the sitting of a court that should have jurisdiction of 
the oflence. 

The Committee of Vigilance, however, continued to hold frequent 
meetings in order to discover further proof, for it was doubted by many 
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whether the evidence already obtained would be sullicicnt to convict the 
accused. 

A fortnight afterwards, on the 15th of May, Captain Joseph J. Knapp, 
a shipmaster and merchant, a man of good character, received by mail 
the following letter : — 

Charles Grant, Jr., to Joseph J. Knapp. 

“ Belfast^ May 12, 1830. 

“Dear Sir, — I have taken the pen at this lime to address an utter 
stranger, and, strange as it may seem to you, it is for the purpose ol’ le- 
questing the loan of three hundred and fifty dollars, for which I can 
give you no security but my word, and in this case consid(;r this to be 
suincicnt. My call for money at this time is pressing, or I would not 
trouble you ; but with that sum, I have the pros{)cct of turning it to so 
much advantage, as to be able to refund it with interest in the course of 
six months. At all events, I think it will be for your interest to comply 
with my request, and that immediately — that is, not to put off any longer 
than you receive this. Then set down and inclose me the money with 
as much despatch as possible, for your own interest. This, Sir, is mj 
advice ; and if you do not comjily with it, the short period between now 
and November will convince you that you have denied a request, the 
granting of which will never injure you, the refusal of which will ruin 
you. Are you surprised at this assertion — rest assured that I make it, 
reserving to myself the reasons and a scries of facts, which arc founded 
on such a bottom as will bid defiance to property or quality. It is use- 
less for me to enter into a discussion of facts which must inevitably har- 
row up your soul. No, I will merely tell you that I am acquainted 
with your brother F'ranklin, and also the business that ho was transacting 
for you on the 2d of April last ; and that 1 think that you was very ex- 
travagant in giving one thousand dollars to the jicrson that would execute 
the business for you. But you know best about that, you see that such 
things will leak out. To conclude, Sir, I will inform you that there is a 
gentleman of my acquaintance in Salem, that will observe that you do 
not leave town before the first of June, giving you suflicient time between 
now and then to comply with my reejuest ; and if I do not receive a lino 
from you, together with the above sum, before the 22d of this month, I 
shall wait upon you with an assistant. I have said enough to convince 
you ol' my knowledge, and merely inform you that you can, when you 
answer, be as brief as possible. 

“ Direct yours to 

“ Charles Grant, Jr., of Prospect, Maine. 

This letter was an unintelligible enigma to Cajitain Knapp ; he knew 
no man of the name of Charles Grant, Jr., and had no acquaintance 
at Belfast, a town in Maine, two hundred miles distant from Salem. Af- 
ter poring over it in vain, he handed it to his son, Nathaniel Phippen 
Knapp, a young lawyer ; to him also the letter was an inexplicable riddle. 
The receiving of such a threatening letter, at a time when so many felt 
insecure, and were apprehensive of danger, demanded their attentioa. 
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Captain Knapp and liis son Phippen, therefore, concluded to ride to 
Wenham, seven miles distant, and show the letter to Captain Knapp’s 
other two sons, Joseph J. Knapp, Jr,, and .lohn Francis Knapp, who were 
then residing at Wenham with Mrs. Rockford, the niece and late house- 
keeper of Mr. White, and the mother of the wife of J. J. Knapp, Jr. 
Tlu; latter perused the letter, told his father it “contained a devilish lot 
of trash,” and requested him to hand it to the Committee of Vigilance. 
Caj)tain Knapp, on his return to Salem that evening, accordingly deliv- 
ered the letter to the chairman of the committee. 

The next day J. J. Knapp, Jr. w(nit to Salem, and requested one of 
his friends to drop into the Salem post-ollice the two frdlowing pseu- 
donymous letters. 

“ May 13, 1830. 

“ Gkntlkmen of the Committee of Viuilaxce, — IRsaring that you 
have taken up four young men on susj)icion of being concerned in tin) 
murder of Mr. White, 1 think it tinu; to inform you that Stevem VVhite 
came to me one night and told me, if I would remove the old genthnnan, 
he would give me five thousand dollars; Ik; said he was afraid he would 
alter his will if he lived anv lonjrer. I told him I would do it, but 1 was 
afeared to go into the house, so he said he would go with me, that he 
would try to get into the house in the evening and o]>en the M'indow, 
would then go home and go to bed and meet mo again about eleven. 
I found him, and we both w(uil into his chamber. I struck him on the 
head with a heavy piece of lead, and then stabbed him with a dirk; he 
made the finishing strokes with another, lie promised to send me the 
money next evening, and has not sent it yet, which is the reason that I 
mention this. Yours, &c., 

“ Gkant.” 

This letter was directed on the outside to the “ lion. Gideon Rarstow, 
Salem,” and put into the post-ollice on Sunday evening. May IG, 1830. 

“ Lynn, May 1“, 1830. 

“ Mr. White will send the $5,000, or a part of it, before to-morrow 
night, or sutler the painful consequences. 

“ N. Ci.AXTON, dm.” 

This letter was addressed to the “ Hon. Stephen White, Salem, Mass.,” 
and was also put into the jiosl-oflice in Salem on Sunday evening. 

When Knapp delivered these letters to his friend, he said his father 
had received an anonymous letter, and “ What I want you for is to put 
these in the post-ollice in order to nip this silly alfair in the bud.” 

The Hon. Stephen White, mentioned in these h'tlcrs, was a nephew 
of Joseph White, and the legatee of the principal part oi his large prop- 
erty. 

^VVhen the Committee of Vigilance read and considmaal the letter, pur- 
porting to be signed by Charles Grant, Jr., which had been delivered 
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to them by Captain Knapp, they were impressed with the belief that it 
contained a clew which might lead to important disclosures. As they 
had spared no pains or cx])eiise in their investiguilons, they immediately 
despatched a discreet messenger to Prospect, in Maine ; he explained his 
business confidentially to the postmaster there, deposited a letter ad- 
dressed to Charles Grant, Jr., and a^\tiited the call of Grant to receive it. 
lie soon called for it, when an officer, stationed in the house, step))cd 
forward and arrested Grant, (hi examining him, it appeared that his 
true- natnc was Palmer, a young man of genUad appearance, resident in 
the adjoining town of Belfast. ll(> had been a convict in Maine, and had 
served a teian in the State’s prison in that State. Conscious that the cir- 
cumstances justified the b(dief that he had had a hand in the murder, ho 
readily made known, while he protested his own innocence, tliat he could 
unfold the whole mystery. lie then disclosed that he bad been an as- 
sociate of R. Crowninshleld, Jr., and George Crowninsliield ; had sj)ent 
part of the winter at Danvers and Salem, under the name of Carr ; part 
of the time he had been their inmate, concealed in their father’s house 
in Danvers ; tliat on the 2d of A})ril he saw from the windows of the 
house Frank Kn;ipp and a young man named Allen ride up to the house ; 
that George walked away with Frank, and Richard with Allen; that 
on their return, (xoorge told Richard tliat Frank wished them to under- 
take to kill Mr. White, and that J. J. Knapp, Jr. would pay one thou- 
sand dollars for the job. The}' proposed various modes of executing it, 
and asked Palmer to be concerned, which he declined. George said the 
housekeeper would be away at the time ; that the object of Joseph J. 
Knapp, Jr. was to destroy the will, because it gave most of the properly 
to Stejihen White ; that Josejih J. Knap]>, Jr. was ^first to destroy the 
will ; that he could g<'t from the housek(!ej)er the keys of the iron chest 
in which it was kej>1 ; that Frank called again the same d.ay, in a chaise, 
and rode away with IFichard ; and that on the night of the murder 
Palmer staid at the Half- way House, in liynn. 

The messenger, on obtaining this disclosure from Palmer, without de- 
lay communicated it by mail to the (knnmiitee, and on the 2()th of May, 
a warrant was issued against Josej)h J. Knapp, Jr. and .Tohn b’rancis 
Knapp, and they were taken into custody at Wenham, where they were 
residing in the family of Mrs. Beckford, mother of the wife ol‘ Jose|)h J. 
Knapp, Jr. They were then imprisoned to await the arrival of Palmer, 
for their examination. 

The two Knapjis were young shipmasters, of a respectable family. 

Jo.seph J. Knapp, Jr., on the third day of his irn[)risonnicnt, made a full 
confession that he projected the murder. He knew that Mr. White liad 
made his will, and given to Mrs. Beckford a legacy of fifteen thousand doj- 
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nearly two hundred thousand dollai*s. In February ho made known to 
his brother his desire to make way with Mr. White, intending first to 
abstract and destroy the will. P^raiik agreed to employ an assassin, and 
negotiated with R. Crowninshield, Jr., who agreed to do the deed for a 
reward of one thousand dollars ; .Joseph agreed to pay that sum, and 
as ho had access to the house at his jdeasure, he was to unbar and 
unfasten the back window, so that Crowninshield might gain easy en- 
rranco. Four days before! the murder, while they were deliberating on 
the mode ol‘ cmnpassing it, he went into Mr. White’s chamber, and, find- 
ing the key in the iron chest, unlocked it, took the will, put it in his 
chaise-box, covered it with hay, carried it to Wenham, kept it till after 
the murder, and then burned it. After securing the will, he gave no- 
tice to Crowninshield that all was ready. In the cv(!ning of that day he 
had a meeting with Crowninshield at the centre of the common, who 
showed him a bludgeon and dagger, w’ith which the murder w^as to be 
committed. Knapp asked him if he meant to do it that night ; Crown- 
inshield said he thought not, lie did not feel like it ; Knajip then wamt 
to Wenham. Knapp ascertained on Suiulay, the Ith of April, that Mr. 
White had gone to take tea with a relativi! in Chestnut Street. Crow'iiin- 
shicld intended to dirk him on his wav homo in the cvaining, but Mr. W'hitc 
returned before dark. It w as next arranged for the night of the 6th, 
and Knapp was on some pretext to prevail on Mrs. Ilcckford to visit her 
daughters at Wenham, and to spend the night there. He said that, all 
preparations being thus complete, Crowminshield and Frank met about 
ten o’clock in the evening of the 6th, in Browm Street, which passes the 
rear of the garden of Mr. White, and stood some time in a s])ot from 
which they could observe the movements in the house, and jierceivc 
when Mr. White and his tw'o servants retired to bed. Crowninshield re- 
quested Frank to go home ; he did so, but soon returned to the same spot. 
Crowninshield, in the mean time, hail started and jiasscd round through 
Newbury Street and Esstix Street to the front of the house, entt red the 
postern gate, passed to the rear of the house, placed a plank against the 
house, climbed to the window, opened it, ent<?red the house alone, passed 
up the staircase, opened the door of the sleeping-chamber, approached 
the bedside, gave Mr. White a heavy and mortal blow on the head with 
a bludgeon, and then with a dirk gave him many stabs in his body. 
Crowninshield said, that after he had “done for the old man,” he put his 
lingers on his pulse to make certain he was dead. lie then retired from 
the house, hurried back through Brown Street, w here he met Frank, w^ait- 
ing to learn the event. Crowninshield ran down Ilow^ard Street, a soli- 
tary place, and hid the club under the steps of a meeting-house. He 
then went home to Danvers. 

Joseph confessed further that the account of the Wenham robbery 
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on the 27th of April, was a sheer fabrication. After the murder 
Crowninsliield went to Wenham in company with Frank to call for the 
one thousand dollars. Ho was not able to pay the whole, but gave him 
one himdred five-franc pieces. Crowninshicld related to him ihc par- 
ticulars of the murder, told him where the club was hid, and said he 
was sorry Joseph had not got the right will, for if he had known there 
was another, ho would have got it. Jose])h sent Frank afterwards to 
find and destroy the cluh, hut he said he could not find it. When .lo- 
seph made the confession, he told the place where the club was con- 
cealed, and it was tlierc found ; it was heavy, made of hickory, twenty- 
two and a half inches long, of a smooth surface and large oval head, 
loaded with lead, and of a form adapted to give a mortal blow on the 
skull without hreaking the .skin ; the handle was suited for a firm grasp. 
Crowninsliield said he turned it in a lathe. Joseph admitted he wrote 
the two anonymous letters. 

Crowninsliield had hitherto maintained a stoical compo.sure of feel- 
ing ; but when he was informed of Knapp’s arrest, his knees smote 
beneath him, the sweat started out on his stern and pallid face, and he 
subsided ujion his bunk. 

Palmer was brought to Salem in irons on the 3d of June, and com- 
mitted to prison. (Jrowninshield saw him taken from the carriage. He 
was put in the cell directly under that in which Crowninshicld was kept, 
Several members of the Committee entered Palmer’s cell to talk w’ith 
him ; while they were talking, they heard a loud whistle, and, on look- 
ing Uj), saw that Crowninshicld had picked away the mortar from the 
CHivice between the blocks of the granite floor of his cell. After the 
loud whistle, he cried out, “Palmer! Palmer!” and soon letdown a 
string, to which were tied a jiencil and a slip of jiaper. Two lines of 
poetry were written on the j’»aper, in order that, if Palmer was really 
there, he should make it known by capping the verses. Palmer shrunk 
away into a corner, and was soon transferred to another cell. He 
seemed to stand in awe of Crowninshicld. 

On tlic 12th of June a quantity of stolen goods was found concealed 
in the barn of Crowninsliield, in consequence of information from 
Palmer. 

Crowninshicld, thus finding the proofs of Ins guilt and depravity 
thicken, on the 15th of June committed suicide by hanging himself to 
the bars of his cell with a handkerchief. He left letters to his father 
and brother, expressing in general terms the viciousness of his life, and 
his hopelessness of escape from punishment. When his associates in 
guilt heard his fate, they said it was not unexpected by them, for they 
had often heard him say he would never live to submit to an ignominious 
punishment. 
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A special term of the Supreme Court was held at Salem on the 
20th of July, for the trial of the prisoners char<red with the murder; it 
continued in session till the 20th of August, with a few days’ intermis- 
sion. An indictment for the murder was found against John Francis 
Knapp, as principal, and Josc})h J. Knapp, Jr. and Ceorge Crownin- 
shi(;ld, as accessories. Selman and Chase were discharged by the 
Attorney-General . 

The principal, John Francis Knapp, was first put on trial. As the 
law then stood, an accessory in a murder could not be tried until a prin- 
cipal had been convicted. lie was defended by Messrs. P^ranklin Dexter 
and William H. Gardiner, advocates of high reputation for ability and 
eloquence ; the trial was long and arduous, and the witnesses numerous. 
His brother Joseph, who had made a full confession, on the govern- 
ment’s promise of impunity if he would in good faith testify the truth, 
was brought into court, called to the stand as a witness, but declined 
to testify. To convict the prisoner, it was necessary for the government 
to prove that he was present^ actually or constructively, as an ;iider or 
abettor in the murder. The evidence was strong that there was a con- 
spiracy to commit tlie murder, that the prisoner was one of the con- 
spirators, that at the time of the murder be was in Brown Street at the 
rear of Mr. White’s garden, and the jury were satisfied that he was in 
that place to aid and abet in the murder, ready to afford assistance, if 
necessary. He was convicted. 

Joseph J. Knapp, Jr., was afterwards tried as an accessory before 
the fact, and convicted. 

George Crowninshield proved an alihi, and was discharged. 

The execution of John Francis Knapp and Joseph J. Knaj)p, Jr. 
closed the tragedy. 

If Joseph, after turning state’s evidence, bad not changed his mind, 
neither he nor his brother, nor any of the consj)irators, could have 
been convicted ; if he had testified, and disclosed the whole truth, it 
would have ap’peared that .lohn Francis Knapp was in Brown Street, 
not to render assistance to the assassin ; but that Crowninshield, when 
he started to commit the murder, requested Frank to go home and go to 
bed; that Frank did go home, retire to bed, soon after arose, secretly 
left his father’s house, and hastened to Brown Street, to await the com- 
ing out of the assassin, in order to learn whether the deed was accom- 
plished, and all the j)articulars. If Frank had not been convicted as 
principal, none of the accessories could by law have been convicted. 
Joseph would not have been even tried, for the government stij)ulated 
that, if he would bo a witness for the State, he should go clear. 

The whole history of this occurrence is of romantic interest. The 
nfurder itself, the corpus dclicli^ was stranire ; planned with delibera- 
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tion and sagacity, and executed with firmness and vigor. While con- 
jecture was haflled in ascertaining either tlie motive or the perpetrator, 
it was certain that the assassin liad acted upon design, and not at ran- 
dom. He must have had knowledge of tlic house, for the window had 
been unfastened from within. Me liad entered stcaltliily, tlireaded his 
way in silence through the apartments, corridors, and staircases, and 
co(jlly given the mortal blow. To make assurance doulily sure, he in- 
dicted many fatal stabs, “ the least a death to nature,” and staid not 
his hand till he had deliberately felt the pulse of his victim, to make cer- 
tain that life was extinct. 

It was strange that Crowninshield, the real assassin, should have been 
indicted and arrested on the testimony of Hatch, who was himself in 
prison, in a distant part of the State, at the time of the murder, and had 
no actual knowledge on the subject. 

It was very strange that .1. J. Knapp, .Tr. should have been the in- 
strument of bringing to light the mystery of the wholes munhn’ous con- 
spiracy ; for when he received from the hand of his father the threaten- 
ing letter of Palmer, consciousness of guilt so (uinfounded his faculties, 
that, instead of destroying it, he stupidly handed it back, and requested 
his father to deliver it to the Committee of Vigilance. 

It was strange that the murder should have been committed on a 
mistake in law. Joseph, some time jirevious to the murder, had made 
inquiry how Mr. White’s estate would be distributed in case ho died 
without a will, and had been erroneously told that Mrs. Beckford, his 
mother-in-law, the sole issue and representative of a deceased sister of 
Mr. White, would inherit half of the estate, and that the four children 
and representatives of a dec(‘as(;d brotlun* of Mr. White;, of whom the 
lion. Stephen White was one, would iulierit the otlier half. Josejdi had 
privately read the will, and knew that Mr. White had becpieathed to 
Mrs. Beckford much loss than half. 

It was strange that the murder should have heen committed on a 
mistake in fact also. Joseph furtively abstracted n Avill, and expected 
Mr. White would die intestate; hut after the deco’ase, f.he will, the hiitl 
will, was found by his hrdrs in its proper pUice ; and it could n(;ver have 
been known or conjectured, without the aid of .loseph’s conf(;ssion, that 
he had made either of those blunders. 

Finally, it was a strange fact that Knapp should, on the night fol- 
lowing the murder, have watched with the mangled corpse, and at the 
funeral followed the hearse as one of the chief mourners, without be- 
traying on either occasion the slightest emotion which could awaken a 
suspicion of his guilt. 
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The following note was prefixed to this argument in the formci 
edition. 

Mr. Wliile, a highly respcctahle and wealthy citizen of Salem, about 
eighty years of ago, was found, on the morning of the 7lh of April, 
1830, in his bed murdered, under such circumstances as to create a 
strong sensation in that town and throughout the community. 

Richard Crowninshield, George Crowninshield, Joseph J. Knapp, and 
John F. Knaj)p were, a few weeks after, arrested on a charge of hav- 
iiag perpetrated the murder, and committed for trial. Joseph J. Knapp 
soon after, under the promise of favor from govcrnme/it, made a full 
confession of the crime and the circumstances attending it. In a few 
days after this disclosure was made, Richard Crowninshield, who was 
supposed to have been the principal assassin, committed siucide. 

A special session of the Supreme Court was ordered by the legisla- 
ture, for the trial of the prisoners, at Salem, in July. At that time, John 
F. Knapp was indicted as principal in the murder, and George Crown- 
inshield and Joseph J. Knapj) as accessories. 

On account of the death of Chief Justice Parker, which occurred on 
the 2()lh of July, the court adjourned to Tuesday, the 3d day of August, 
when it proceeded in the trial of .Tohn F. Knapp. .Tosej)h J. Knapp, be- 
ing called u})on, refused to testify, and the pledge of the government 
was withdrawm. 

At the request of the prosecuting onicers of the government, Mr. 
Webster appeared as counsel, and assisted in the trial. 

Mr. Franklin Dexter addressed the jury on behalf of the prisoner, and 
was succeeded by Mr. Webster in the following speech. 


1 AM little nccustoiiied, Gentlemen, to the part which I am 
now attempting to perform. Hardly more than once or twice 
has it happened to me to he concerned on the side of the gov- 
ernment in any criminal proseent ion what(;ver ; and never, until 
the present occasion, in tiny case alTccting life. 

But I very much regret that it should have been thought ne- 
cessary to suggest to you that I am brought here to “ hurry 
you against the law and beyond the evidence.” I hope I have 
too much regard for justice, and too much res})ect for my own 
character, to attempt either; and were I to make such attempt, 
I am sure that in this court nothing can be carried against the 
la\v, and that gentlemen, intellige»it and just as you are, are 
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not, by any power, to be hurried beyond the evidence. Though 
I eould well .have wished to shun this occasion, I have not fell 
at liberty to withhold rny professional assistance, when it is 
supposed that I may be in some degree useful in investigat- 
ing and discovering the truth respecting this most extraordinary 
murder. It has seemed to be a duty incumbent on me, as on 
every other citizen, to do my best and my utmost to bring to 
light the perpetrators of this crime. Against the jnisoner at 
the bar, as an individual, I cannot have the slightest prejudice. 
I would not do him the smallest injury or injustice. But I do 
not affect to be indifferent to the discovery and the punishment 
of this deep guilt. I cheerfully share in the opprobrium, liow 
great soever it may be, which is cast on those who fca.'l and 
manifest an anxious concern that all who had a part in plan- 
ning, or a hand in executing, this deed of midnight assassina- 
tion, may be brought to answer for their enormous crime at the 
bar of public justice. 

Gentlemen, it is a most extraordinary case. In some respects, 
it has hardly a precedent anywhere; certainly none in our New 
England history. This bloody drama exhibited no suddenly 
excited, ungovernabhi rage. The actors in it were not surprised 
by any lion-like temptation springing u])on their virtue, and 
overcoming it, before resistance could begin. Nor did they do 
the deed to glut savage vengeance, or satiate long-settled and 
deadly hate. It was a cool, calculating, mojiey-rnaking murder. 
It was all “hire and salary, not revenge.” It was the weigh- 
ing of money against life ; the counting out of so many pieces 
of silver against so many ounces of blood. 

An aged man, without an enemy in the world, in his own 
house, and in his own bed, is made the victim of a butcherly 
murder, for mere }^ay. Truly, her(* is a new lesson for painters 
and po(;ts. Whoever shall hereafter dirnv the portrait of mur- 
der, if he will show’^ it as it has been exhibited, wdiere such ex- 
ample was last to have been looked for, in tin'! vc^ry bosom of 
our New England society, let him not give it the grim visage 
of Moloch, the brow knitted by re-veng(g the face black with 
settled hate, and the blood-shot eye emitting livid fires of mal- 
ice. Let him draw, rather, a (ka'.orous, smooth-faced, bloodless 
demon; a picture in repose, rather than in action; not so much 
an example of human nature in its depravity, and in its parbx- 
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ysms of crime, as an infernal being, a ftencl, in the ordinary 
di.splay and development of his character. 

The deed was executed with a degree of self-possession and 
steadiness equal to the wickedness with which it was planned. 
The circumstances now clearly in evidence spread out the 
whole scene before ns. Deep sleep had fallen on the destined 
victim, and on all beneath his roof. A healtlifnl old man, to 
whom sleep was sweet, the tirst sound slumbers of the night 
held him in their soft hut strong embrace. The assassin enters, 
through the window already ])repared, into an unoccupied apart- 
ment. With noiseless foot he paces the lonely hall, half lighted 
by the moon ; he winds up the ascent of the stairs, and reaches 
the door of the chamber. Of this, he moves the- lock, by soft 
and continued pre.ssure, till it turns on its hinges without noise; 
and he enters, and l)eholds his victim before him. The room 
is uncommonly open to the admission of light. T’he face 
of the innocent sleeper is turned from the murderer, and the 
beams of the moon, resting on the gray locks of his aged tem- 
ple, show him where to strike'. The fatal blow is given ! and 
the victim passes, without a struggle or a motion, from the re- 
pose of sleep to tlic repose of death! It is the assassin’s pur- 
pose to make sure work; and he plies the dagger, though it 
is obvious that life has been de.stroycd by the blow of the 
bludgeon. lie even rais(‘s the aged arm, that he may not fail 
in his aim at the heart, and replaces it agjdm ov(‘r the wounds 
of the poniard! To tinish tlu^ picture, Ik*- explon's the Avrist fm 
the pulse! lie feels for it, and ascertains that it beats no long- 
er! It is ac^complished. The deed is done. lie retreats, re- 
traces his steps to the window, ])ass(‘s out through it as Ik* came 
in, and escapes. He has done tlKMiiurder. Not'ye has seen him, 
no car has heard him. The secret is his own, and it is safe! 

Ah ! Gentlemen, that was a dreadful mistake. Such a secret 
can be safe nowhere. The whole creation of God has neither 
nook nor corner where the guilty can bestow it, and say it is 
safe. Not to speak of that eye which pierces through all dis- 
guises, and beholds every thing as in the splendor of noon, such 
secrets of guilt are never safe from detection, even by men. 
True it is, generally speaking, that “ murder will out.” True it 
is, that Providence hath so ordained, and doth so govern things, 
that those who break the great law of Heaven by shedding 
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man’s blood seldom succeed in avoiding discovery. Especially, 
in a case exciting so much attention as this, discovery must 
come, and will come, sooner or later. A thousand eyes turn at 
once to explore every man, every thing, every circumstance, con- 
nected with the time and place ; a thousand ears catch every 
whisper; a thousand excited minds intensely dwell on the scene, 
shedding all their light, and ready to kindle the slightest circum- 
stance into a blaze of discovery. Meantime the guilty soul 
cannot keep its own secret. It is false to itself; or rather it 
feels an irresistible impulse of conscience to be true to itself. It 
labors under its guilty possession, and knows not what to do 
with it. The human heart was not made for the residence of 
such an inhabitant. It finds itself ])reyed on by a torment, 
which it dares not acknowledge to Clod or man. A vulture is 
devouring it, and it can ask no sympathy or assistance, either 
from heaven or earth. The secret whicli the murdt'rer possesses 
soon comes to possess him; and, like the evil spirits of which 
we read, it overcomes him, and leads him whithersoever it will. 
He fe(ds it beating at his heart, rising to his throat, and de- 
manding disclosure. lie thinks tin; whole world sees it in his 
face, reads it in his eyes, and almost hears its workings in the 
very silence of his thoughts. It has becoriK; his master. It be- 
trays his discretion, it breaks down his courage, it e.oiKiuers his 
prudence. When suspicions from without bc^gin to embarrass 
him, and the net of circumstance to entangle him, the fatal 
secret struggles with still greater violence to burst forth. It 
must be contirssed, it will be confessed ; there is no refuge from 
confession but suicide, and suicide is confession. 

Much has been said, on this occasion, of the excitement 
which has existed, and still exists, and of the extraordinary 
measures taken to discover and punish the guilty. No doubt 
there has been, and is, much excitement, and strange indeed it 
would be had it been otherwise. Should not all the peaceable 
and well-disposed naturally feel concerned, and naturally exert 
themselves to bring to punishment the authors of this secret 
assassination? Was it a thing to be slept upon or forgotten? 
Did you. Gentlemen, sleep quite as quietly in your beds after 
this murder as before ? Was it not a case for rewards, for 
meetings, for committees, for the united eiforts of all the good, 
to find out a band of murderous conspirators, of midnight ruf- 
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fians, and to bring them to the bar of justice and law? If this 
be excitement, is it an unnatural or an improper excitement? 

It seems to me, CTcntlemen, that there arc appearances of an- 
oth(‘r feeling, of a very dilferent nature and character; not very 
extensive, 1 would hope, but slill there is too much evidence of 
its (existence. Such is human nalure, that some persons lose 
their abliorrence of crime in their admiration of its magnificent 
exhibitions. Ordinary vice is reprol)at(!d by them, but extraor- 
dinary guilt, ex(|uisite wickedness, the high flights and poetry 
of crime, seize on the imagination, and lead them to forget the 
depths of the guilt, in admiration of th(‘. excellence of the per- 
formance, or the uneciuallcd atrocity of the purpose. There arc 
those in our day who have made great use of this infirmity of 
our nature, and by means of it done infinite injury to the cause 
of good morals. They have afl'ccted not only the taste, but I 
fear also the principles, of the young, the heedless, and the im- 
aginative, by the exhibition of interesting and beautiful mon- 
sters. They render depravity attractive, sometimes by the polish 
of its manners, and somefimes by its very extravagance ; and 
study to show ofl’ crime under all the advantages of cleverness 
and d(‘xterity. Gentlemen, this is an extraordinary murder, but 
it is still a murder. We are not to lose ourselves in wonder at 
its origin, or in gazing on its cool and skill’ul execution. We 
are to detect and to punish it; and while we proceed with cau- 
tion against the prisoner, and are to be sure that we do not visit 
on his head the ofi'ences of others, we are yet to consider that 
w<; are dealing with a case of most atrocious crime, which has 
not the slightest circumstance! about it to soften its enormity. 
It is murder; d(diberat(‘, concerted, malicious murder. 

Although the interest of this case may have diminished by 
the repeated investigation of the facts; still, the additional labor 
which it imposes upon all concerned is not to be regretted, if it 
should result in removing all doubts of the guilt of the prisoner. 

The learned counsel for the prisoner has said truly, that it is 
your individual duty to judge the prisoner; that it is your indi- 
vidual duty to determine his guilt or innocence; and that you 
are to weigh the testimony with candor and fairness. But much 
at the same time has been said, which, although it would seem 
to have no distinct bearing on the trial, cannot be passed over 
>^ithout some notice. 
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A tone of complaint so peculiar has been indulged, as would 
almost lead us to doubt whether the prisoner at the bar, or the 
managers of this prosecution, arc now on trial. Great pains 
have been taken to complain of the manner of the prosecution. 
Wc hear of getting up a case ; of setting in motion trains of ma- 
chinery ; of foul testimony ; of combinations to overwhelm the 
prisoner; of private prosecutors; that the prisoner is hunted, 
persecuted, driven to his trial ; that every body is against him ; 
and various other complaints, as if those who would bring to 
punishment the authors of this murder were almost as bad as 
they who committed it. 

In the course of my whole life, I have never heard before so 
much said about the particular counsel who happen to be em- 
ployed ; as if it were extraordinary that other counsel than the 
usual olTicers of the government should assist in the manage- 
ment of a case on the part of the gov(?rninent. In one of the last 
criminal trials in this county, that of Jackman for the “ Good- 
ridge robbery” (so called), 1 rennmiber that the learned head of 
the SulTolk liar, Mr. Prescott, came down in aid of the officers 
of the government. This was regarded as neither strange nor 
improper. The counsel for the prisoner, in that case, contented 
themselves with answering his arguments, as far as they were 
able, instead of carping at his presence. 

Complaint is made that rewards were offered, in this case, 
and temj)tations held out to obtain testimony. Are not rewards 
always offered, when great and secret offenc(;s arc committed? 
Rewards were olfered in the case to which I have alluded ; and 
every other means taken to discover the offenders, that ingenui- 
ty or the most persevering vigilance could suggest. The learned 
counsel have suffered their zeal to lead them into a strain of 
complaint at the manner in which thb perpetrators of this crime 
were detected, almost indicating that they regard it as a posi- 
tive injury to them to have found out their guilt. Since no 
man witnessed it, since they do not now confess it, attempts to 
discover it are half esteemed as officious intermeddling and im- 
pertinent inquiry. 

It is said, that here even a Committee of Vigilance was ap- 
pointed. This is a subject of reiterated remark. This commit- 
tee are pointed at, as though they had been officiously intermed- 
dling with the administration of justice. They are said to haVe 



THE MURDER OF CAPTAIN JOSEPH WHITE. 


57 


been “ laboring for months ” against the prisoner. Gentlemen^ 
what must we do in such a case ? Are p(jo})le to be dumb and 
still, through fear of over-doing? Is it come to this, that an 
effort cannot be made, a hand cannot be lifted, to discover the 
guilty, without its being said there is a combination to over- 
whelm innocence? Has the community lost all moral sense? 
Certainly, a community that would not be roused to action up- 
on an occasion such as this was, a community which should 
not deny sleep to their eyes, and slumber to their eyelids, till 
they had exhausted all the means of discovery and defection, 
must indeed be lost to all moral sense, and would scarcely de- 
serve protection from the laws. The learned counsel have en- 
deavored to persuade you, that there exists a prejudice against 
the persons accused of this murder. They would have you un- 
derstand that it is not confined to this vicinity alone ; but that 
even the legislature have caught this spirit. That through the 
procurement of the gentleman here styled })rivate prosecutor, 
who is a member of the Senate, a special session of ibis court 
was appointed for the trial of these oflenders. That the ordi- 
nary movements of the wheels of justice were too slow for the 
purposes devised. But does not every body see and know, that 
it was matter of absolute necessity to have a special session of 
the court? When or how could the ))risoners hav(‘ been tried 
without a special session? In the ordinary arrang(‘m(‘nt of the 
courts, but one week in a vear is allo1t('d for th(' whole court to 
sit in this county. In the trial of all capital otfeiutes a major- 
ity of the court, at least, is recpiired to be present. In the 
trial of the present case alon<‘, three weeks have already been 
taken up. Without such spiudal session, tlam, three years 
would not have been sullieient for tlu^ purj)ose. It is answer 
sufiicient to all complaijits on this subject to say, that tlu^ law 
was drawn by the late Chief Justice himself,* to enable the 
court to accomplish its duties, and to a fiord the persons ac- 
cused an opportunity for trial without delay. 

Again, it is said that it was not thought of making Francis 
Knapp, the prisoner at the bar, a phixcipai. till after the death 
of Richard Crowninshield, Jr. ; that the present indictment is 
an afterthought; that “ testimony was got up” for the occa- 


* Chief Justice Parker. 
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sion. It is not so. There is no authority for this suggestion. 
The case of the Knapps had not then been before the grand jury. 
The officers of the government did not know what tlie testi- 
mony would be against them. They could not, therefore, have 
determined what course they should j)nrsuc. They intended 
to arraign all as principals who should appear to have been 
principals, and all as accessories who should appear to have 
been accessories. All this could be known only when the evi- 
dence should be jn’oduccd. 

But the learned counsel for the defendant take a sonu’^what 
loftier flight still. They are more concerned, they assure us, for 
the law itself, than even for their client. Your decision in this 
case, they say, will stand as a precedent. Gentlemen, we hope 
it will. We hope it will be a ])re(‘edent both of candor and in- 
telligence, of fairness and of firmiK'ss ; a precexhnit of good 
sense and honest purpose pursuing their investigation discreet- 
ly, rejecting loose generalities, exploring all the circumstances, 
weighing each, in search of truth, and embracing and declaring 
the truth when found. 


It is said, that “ laws are made, not for the punishment of 
the guilty, but for the protection of the innocunit.” This is not 
quite accurate, perhaps, but if so, we hope they will be so ad- 
ministered as to give that protection. But who are the inno- 
cent whom the law would protect ? GenTlcmen, Joseph White 
was innocent. They are innocent who, having lived in the 
fear of God through the day, wish to sleep in his ptaice through 
the night, in their own beds. The law is es1ablish(‘d that those 
who live (juietly may sloe)) (juietly ; that tluiy who do no harm 
may feel none. The gentleman ('an think of none that are in- 
nocent cxcej)t the prisoner at ihe bar, not ytd. conviett'd. Is a 
proved conspirator to murder innocent? Are the Crownin- 
shields and tlu; Kiia])})s innocent? What is ijinocence, ? How 
deep stained with blood, how reckless in criinc', how deep in 
depravity may it be, and ycit retain innocencii? The law is 
made, if wc would speak with (nitire acuairacy, to jjrohM'.t the 
innocent by jnmishing the guilty. But there are those inno- 
cent out of a court, as well as in; innocent cit izens not sus- 
pected of crime, as well as innocent prisoners at the bar. 

The criminal law is not founded in a jirinciple of vengeance. 
It docs not punish that it may inflict sufliaing. The humanity 
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of the law feels and regrets every ])ain it causes, every hour of 
restraint it imposes, and more deeply still every life it forfeits. 
But it uses evil as the means of preventing greater evil. It 
seeks to deter from crime by the example of pimishmeait. This 
is its true, and only true main object. It restrains th(i liberty 
of the few ollendcrs, that the many who do not offend may 
enjoy their liberty. It takes the life of the murderer, that 
other murders may not be committed. The law might open 
the jails, and at once set fn^e all persons accused of offences, 
and it ought to do so if it could *be made certain that no other 


offences would hereafter be committed ; because it ])unishe3, 
not to satisfy any desire to inllict pain, but simply to pre^vent 
the repetition of crimes. When the guilty, therefore, ar(5 not 
punished, the law has so far failed of its j)urj)ose ; the safety 
of the innocent is so far endangered. Every unpunished mur- 
der takes away something from the security of every man’s 
life. Whenever a jury, through whimsical and ill-founded 
scruples, suffer the guilty to escape, they make themselves an- 
swerable for the augmented dangtn* of the innocent. 

We wish nothing to be strained against this defendant. 
Why, then, all this alarm? Why all this coin])laint against 
the manner in which the crime is discovered? The prisoner’s 
counsel catch at supposed Haws of evidence, or bad character 
of witnesses, without meeting the case. Do they mean to 
deny the conspiracy? Do they mean to deny that the two 
Crowninshields and the two Knapps wvre conspirators? Why 
do they rail against Palmer, while they do not disprove, and 
hardly dispute, the trutTi of any one fact sworn to by him? In- 
stead of this, it is made matba* of sentimentality that Palmer 
has been prevailed upon to betray his bosom companions and 
to violate the sanctity of friendship. Again I ask. Why do 
they not meet the case ? If the fact is out, why not meet it? 
Do they mean to deny that Captain White is dead? One 
would have almost supposed ev(*n that, from some remarks 
that have been made. Do they mean to deny the conspiracy? 
Or, admitting a conspiracy, do they nu^an to deny only that 
Frank Knapp, the prisoner at the bar, wais abetting in the 
murder, being present, and so deny that he was a principal? 
If a conspiracy is proved, it bears closely upon every subse- 
quent subjeet of inquiry. Why do they not come to the fact? 
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Here the defence is wholly indistinct. The counsel neither 
take the ground, nor abandon it. They neither fly, nor light. 
They hover. But they must come to a closer mode of contest. 
They must meet the facts, and cither deny or admit them. 
Had the prisoner at the bar, then, a knowledge of this conspir- 
acy or not? This is the (question. Instead of laying out their 
strength in complaining of the manner in which the deed is dis- 
covered, of the extraordinary pains taken to bring the prisoners 
guilt to light, would it not be better to show there was no 
guilt? Would it not be better to show his innocence? They 
say, and they complain, that the community feel a great de- 
sire that he should be puiiislu'd for his crimes. Would it not 
be better to coiiviuce you that he has committed no crime? 

Gentlemen, let us now come to the case. Your first inquiry, 
on the evidence, will la’;, Was Ca})taiu White murdered in pur- 
suance of a conspiracy, and was the defendant one of this con- 
spiracy? If so, the second inquiry is, Was he so connected 
with the murder itself as that he is liable to be convicted as a 
principal? The defendant is indicted as a principal. If not 
guilty as siich^ you (‘anuot convict him. The indictment con- 
tains three distinct classes of counts. In tlie first, he is charged 
as having done the deed with his own hand; in the second, as 
an aider and abettor to Richard Crowninshield, Jr., who did 


the deed; in the third, as an aider and abettor to some person 
unknown. If you believe him guilty on either of these counts, 
or in eitluir of these ways, you must convict him. 

It may be proper to say, as a preliminary remark, that there 
are two extraordinary circumstances attending this trial. One 
is, that Richard Crowninshield, Jr., the supposed immediate 
perjxdrator of the murder, since his arrest, has committed sui- 
cide. He has gone to answer before a tribunal of perfect infalli- 
bility. The other is, that Joseph Knapp, the suj)pos(*d originator 
and planner of the murder, having once made a full disclosure 
of the facts, under a promise of indemnity, is, neverth(;less, not 
now a witness. Notwit list andijig his disclosure and his prom- 
ise of indemnity, lie now refuses to testify. He chooses to 
return to his original state, and now stands answerable himself, 
when the time shall come for his trial. These circumstances 


it is fit you should rmnember, in your investigation of the ca.se. 
Your decision may affect more than the life of this defendant. 
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If he be not convicted as principal, no one can be. Nor can 
any one be convicted of a participation in the crime as ac- 
cessory. The Knapps and George Crown in shield will be again 
on the community. This shows the importance of the duty 
you have to perform, and serves to remind you of the care and 
wisdom necessary to bo exercised in its performance. But cer- 
tainly these considerations do not render the prisoner’s guilt 
any clearer, nor enhance the weight of the evidence agaimst 
him. No one desires you to regard conseciucnces in that light. 
No one wishes any thing to* be strained, or too far pressed 
against the prisoner. Still, it is fit you should see the full im- 
portance of the duty which devolves upon you. 

And now. Gentlemen, in examining this evidence, let us be- 
gin at the beginning, and see lirst what we know independent 
of the disputed testimony. This is a ease of circumstantial 
evidence. And these circumstances, we think, are full and sat- 
isfactory. The case mainly depends upon them, and it is com- 
mon that offences of this kind must be proved in this way. 
Midnight assassins take no witnesses. The evidence of the 
facts relied on has been somewhat snecringly denominated by 
the learned counsel, ‘‘circumstantial stuff,” but it is not such 
stuff as dreams are made of. Why does he not rend this 
stufi? Why does he not scatter it to the winds? He dis- 
misses it a little too summarily. It shall be my business to 
examine this stulT, and try its cohesion. 

The letter from Palmer at Belfast, is that no more than 
flimsy stuff? 

The fabricated letters from Knajip to the committee and to 
Mr. White, are they nothing but stuff? 

The circumstance, that the housekeeper was away at the 
time the murder was committed, as it was agreed she umuld be, 
is that, too, a useless piece of the same stuff? 

The facts, that the key of the chamber door was taken out 
and secreted; that the window' was unbarred and unbolted; arc 
these to be so slightly and so easily disposed of? 

Iti s necessary, Gentlemen, to settle now, at the commence- 
ment, the great (question of a conspiracy. If there was none, or 
the defendant w'as not a party, then there is no evidence liere to 
convict him. If there wtis a conspiracy, and he is proved to 
haVe been a party, then these two facts have a strong bearing 
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on others, and all the great points of inquiry. The defendant’s 
counsel talv('- no distinct ground, as, I have already said, on this 
point, either to admit or to deny. They choose to confine 
themselves to a hypotlu'tieal mode of speech. They say, sup- 
posing there was a conspiracy, fioft seqiiitur that the prisoner is 
guilty as principal. Be it so. But still, if there was a con- 
spiracy, and if he was a conspirator, and helped to plan the 
murder, this may shed much light on the evidence which goes 
to charge him with the execution of that plan. 

We mean to make out the conspiracy; and that the defend- 
ant was a party to it; and then to draw all just inferences 
from these facts. 

Let me ask your attention, then, in the first place, to those 
appearances, on the morning after the murder, which have a 
tendency to show that it was done in pursuance of a precon- 
certed plan of operation. What are they? A man was found 
murdered in his l)ed. No stranger had done the df'od, no one 
unacquainted with the house had done it. It was apparent 
chat somebody within had opened, and that sonn^body with- 
)ut had entered. There had obviously and certainly been 
concert and cooperation. The iimiates of the house were 
not alarmed when the murder was j)erj)etrated. Tlie assas- 
sin had entered without any riot or any violence. Tie had 
found the way prepared before him. Tlie house, had been pre- 
viously opened. The window was unbarred from within, and 
its fastening unscrew(!d. There was a lock oji the door of the 
chamber in which Mr. White sh'pt, but the key was gone. It 
had be(‘n tak('n away and secreted. The footsteps of the mur- 
derer were visible, out doors, tending toward the window, ddie 
plank by which he entered the window still nanained. The 
road he pursued had Ix'cn tlius j)iHq)a.red for him. The victim 
was slain, and the murderer had escaped. Every thing indi- 
cated that somebody within had coJiperated with sonn'body 
without. Every thing proclaimed that some of the inmates, or 
somebody having a(;cess to the house, had had a hand in the 
murder. On the face of the circumstances, it was apparent, 
therefore, that this was a premeditated, concerted murder; that 
there had been a conspiracy to commit it. Who, then, were 
the conspirators ? If not now found out, we are still groping 
in the dark, and the wlnde tragedy is still a mystery. 
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If the Knapps and the Crowninshiclds were not the con- 
spirators in this murder, then there is a whole set of conspira- 
tors not yet discovered. Because, independent of the testimony 
of Palmer and Ijcighton, independent of all disputed evidence, 
we know, from uncontroverted facts, that this murder was, and 
must have been, the result of concert and coiJperation between 
two or more. We know it was not done without plan and de- 
liberation ; we see, that whoever entered the house, to strike the 
blow, was favored and aided by some one who had been pre- 
viously in the house, without suspicion, and who had prepared 
the way. This is coru^ert, this is cooperation, this is consj)ir- 
acy. If the Knapps and the Crowninshields, then, were not 
the conspirators, who were? Joseph Knapp had a motive 
to desire the death of Mr. White, and that motive has been 
shown. 

He was connected by marriage with the family of Mr. White. 
His wife was the daughter of Mrs. Beckford, who was the only 
child of a sister of the deceased. TIh^ decreased was more than 
eighty years old, and had no children. His only lieirs were 
nephews and nieces. He was su})posed to be possessed of a 
very larg(^ fortune, which would have d(‘scended, by law, to his 
several nephews and nieces in (Mpial shares; or, if there was 
a will, then according to the will. But as he had but two 
branches of heirs, the children of his brother, Henry White, 
and of Mrs. Beckford, each of these branches, according to the 
common idea, would have shared one half of his property. 

This popular idea is not legally correct. But it is common, 
and very })robably was enh'rtained by the parties. According 
to this idea, Mrs. Beckford, on Mr. Whit(‘’s death without a 
will, would have been entitled to one half of his ample for- 
tune; and .Toseph Knapp had married one of her three chil- 
dren. There was a will, and this will gave the bulk of the prop- 
erty to others ; and we learn from Palmer that one part of the 
design was to destroy the will before the murder was commit- 
ted. There had been a previous will, and that previous will 
was known or believed to have been more favorable than the 
oth€?r to the Beckford family. So that, by destroying the last 
will, and dcstroviiig the life of the testator at the same time, 
cither the first and more favorable will w ould be set up, or the 
deceased would have no will, which would be. as was suonosed. 
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still more favorable. But the conspirators not having succeeded 
in obtaining and destroying the last will, though they accom- 
plished the murder, that will being found in existence and 
safe, and that will bequeathing the mass of the property to oth- 
ers, it seemed at the time impossible for Joseph Knapp, as for 
any one else, indeed, but the principal devisee, to have any mo- 
tive which should lead to the murder. The key which unlocks 
the whole mystery is the knowledge of the intention of the con- 
spirators to steal the will. This is derived from Palmer, and it 
explains all. It solves the whole marvel. It shows the motive 
which actuated those, against whom there is much evidence, but 
who, without the knowledge of this intention, were not seen to 
have had a motive. This intention is proved, as 1 have said, 
by Palmer; and it is so congruows with all the rest of the case, 
it agrees so well with all facts and circumstances, that no man 
could well withhold his belief, though the facts were stated by a 
still less credible witness. If one desirous of opening a lock 
turns over and tries a bunch of keys till he finds one that will 
open it, he naturally supposes he has found the key of that lock. 
So, in explaining circumstances of evidence which are a})- 
parently irreconcilable or unaccountable, if a fact be suggested 
which at once accounts for all, and reconciles all, by whomsoever 
it may be stated, it is still ditlieult not to believe that such fact 
is the true fact belonging to the ('.ase. In this respect. Palmer’s 
testimony is singularly confirmed. If it were false, his ingenu- 
ity could not furnish us such clear exposition of strange appear- 
ing circumstances. Some truth not before known can alone do 
that. 

When we look back, then, to the state of things immediately 
on the discovery of the murder, we see that suspicion would nat- 
urally turn at once, not to the heirs at law, but to those jirinci- 
pally benefited by the will. J'hey, and they alone, would be 
supposed or seem to have a direct object for wishing Mr. 
White’s life to be terminated. And, strange, as it may seem, we 
find counsel now insisting, that, if no apology, it is yet mitigalion 
of the atrocity of the Knapps’ conduct in attempting to charge 
this foul murder on Mr. White, the nephew and principal devi- 
see, that public suspicion was already so directed ! As if assas- 
sination of character were excusable in proportion as circum- 
stances may render it easy. Their endeavors, when they kn«w 
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they were suspected themselves, to fix tlie charge on others, by 
foul means and by falsehood, are fair and strong proof of their 
own guilt. But more of that hereafter. 

The counsel say that they might safely admit that Richard 
Crowninshield, Jr. was the perpetrator of this murder. 

But how could they safely admit that? If that were admit- 
ted, every thing else would follow. P\)r why should Richard 
Crowninshield, Jr. kill Mr. White? He was not his heir, nor 
his devisee ; nor was he his enemy. What could be his mo- 
tive? If Richard CrowninslfnJd, Jr. killed Mr. White, he did it 
at some one’s procurement who himself had a motive. And 
who, having any motive, is shown to have had any intercourse 
with Richard Crowninshii'ld, .Jr., but Joseph Knapp, and this 
principally through the agency of the prisoner at the bar? It 
is the infirmity, the distressing difficulty of the prisoner’s case, 
that his counsel cannot and dare not admit wluit they yet can- 
not disprove, and what all must believe. lie who believes, on 
this evidence, that RicJiard Crowninshield, ,lr. was ilic immedi- 
ate murderer, cannot doubt that both the Kiiajips were conspir- 
ators in that murder. The counsid, therefore, are wrong, 1 think, 
ill saying they might safely adtnit this. JMie admission of so 
important and so connected a fact would render it impossible to 
contend further against the proof of the entire conspiracy, as we 
state it. 

What, then, was this conspiracy? J. J. Knapj), Jr., desirous 
of destroying the will, and of taking the life of the deceased, 
hired a rullian, who, with the aid of other rullians, was to enter 
the house, and murder him in his bed. 

As far back as .lanuary this conspiracy began. Hndieott tes- 
tifies to a conversation with .1. ,1. Knapp at that time, in which 
Knapp told him that Captain AVhite had made a will, and given 
the principal part of his property to Stephen White. When asked 
how he knew, h(i said, “ Black and white don’t lie.” When 
asked if the will was not locked u}i, he said, “ There is such a 
thing as two keys to the same lock.” And speaking of the then 
late illness of Captain White, he said, that Stephen White would 
not have been sent for if he had been there. 

lienee it appears, that as early as January Knapp had a 
knowledge of the will, and that he had access to it by means 
of false keys. This knowledge of the will, and an intent to 
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destroy it, appear also from Palmer’s testimony, a fact disclosed 
to him by the other conspirators. lie says that he was informed 
of this by the Crowninshields on the 2d of April. But then it is 
said that Palmer is not to be credited ; that by his own confes- 
sion he is a felon; that he has been in the State prison in Maine; 
and, above all, that he was intimately associated with these con- 
spirators themselves. Let us admit these facts. lict us admit 
him to be as bad as they would represent him to be; still, in 
law, he is a competent witness. Ilow else are the secret designs 
of the wicked to be proved, but by their wicked companions, to 
whom they have disclosed them ? The government does not 
select its witnesses. The cons})irators themselves have chosen 
Palmer. He was the confidant of the prisoners. The fact, 
however, does not depend on his testimony alom;. It is corrob- 
orated by other proof ; and, taken in connection with the other 
circumstances, it has strong probability. In regard to the testi- 
mony of Palmer, generally, it may be said that it is less con- 
tradicted, in all parts of it, either by himself or others, than that 
of any other material witness, and that every thing he has told 
is corroborated by other evidence, so far as it is susceptible of 
confirmation. An attempt has been made to im|)air his testi- 
mony, as to his being at the Half-way House on the night of 
the murder; you have seen with what success. Mr. Babb is 
called to contradict him. You have setm how little he knows, 
and even that not certainly; for he hiins(‘lf is proved to have 
been in an error by supposing Palmer to have been at the Half- 
way House on the evening of the 9th of April. At that time 
he is proved to have been at Dustin’s, in Danvers. If, then, 
Palmer, bad as he is, has disclosed the secrets of the conspiracy, 
and has told the truth, there is no reason why it should not be 
believed. Truth is truth, come whence it may. 

The facts show that this murdca' had been long in agitation; 
that it was not a new proposition on the 2d of April ; that it 
had been contemplated for five or six weeks. Richard Crown- 
inshield was at Wenham in the latter part of March, -as testi- 
fied by Starrett. Frank Kna})p was at Danvers in the latter 
part of February, as testified by Allen. Rieliard Crowninshield 
iiKjuired whether Captain Knapp was about home, when at 
Wenham. The probability i.s, that they would open the case to 
Palmer as a new proje(;t. There arc other circumstances thdt 
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show it to have been some weeks in agitation. Palmer’s testi- 
mony as to the transaetions on the 2d of April is corroborated 
by Alleti, and by Osborn’s books. He says that Frank Knapp 
came there in the afternoon, and again in tlie evening. So the 
book shows. He says that Captain White had gone out to his 
farm on that day. So others prt)ve. How could this fact, or 
these facts, have been known to Palmer, unless Frank Knapp 
had brouglit the knowledge? And was it not the special oV^jeet 
of this visit to give information of this fact, that they might 
meet him and execute their purpose on his return from his farm? 
The letter of Palmer, written at Belfast, bears intrinsic marks of 
genuineness. It was mailed at Belfast, May loth. It states tacts 
that he could not have known, unless his t(;stiniony be true. 
This hitter was not an afterthought; it is a genuine narrative. 
In fact, it says, “I know the business your brother PVank wns 
transneting on the 2d of April.” How could he have possibly 
known this, unless he had been there? The “one thousand 
dollars that was to be j)aid ” ; where could he have obtained 
this knowledge? The testimony of Eridicott, of Palmer, and 
these facts, are to be taken together; and they most clearly 
show that the death of Captain White was caused by some- 
body interested in putting an end to his life. 

As to the testimony of licighton, as far as manner of testi- 
fying goes, he is a bad witness; but it does not follow from this 
tliat he is not to be believed. There are some strange things 
about him. It is strange, that he should make up a story against 
Captain Knai)p, the j)erson with whom he lived; that he never 
voluntarily told any thing: all that he has said was screwed out 
of him. But the sUay could not hav(‘ been invented by him; 
his character for truth is unimpeaclied ; and he intimated to 
another witness, soon after the murder haj)pened, that he knew 
something he should not tell. There is not the least contra- 
diction in his testimony, though he gives a poor account of 
withholding it. He says that he was extremely bothered by 
those wdio questioned him. In the main story that he relates 
he is entirely consistent with himself. Some things are for him^ 
and some against him. Examine the intrinsic probability of 
what he says. See if some allowance is not to be made for 
him, on account of his ignorance of things of this kind. It 
is kaid to be extraordinary, that he should have heard just so 
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much of the conversation, and no more ; tliat he should have 
heard just what was necessary to be proved, and nothing else. 
Admit that this is extraordinary ; still, this docs not prove it un- 
true. It is extraordinary that you twelve gentlemen should be 
called upon, out of all the men in the county, to decide this 
case; no one could have foretold this three weeks since. It is 
extraordinary that the first clew to this conspiracy should have 
been derived from information given by the father of the pris- 
oner at the bar. And in every case that comes to trial there are 
many things extraordinary. The murder itself is a most ex- 
traordinary one ; but still we do not doubt its reality. 

It is argued, that this conversation between Joseph and 
Frank could not have, been as Leighton has testified, bei^ause 
they had been together for several hours before; this subject 
must have been uppermost in their minds, whereas this appears 
to have been the commencement of their conversation upon it. 
Now this depends altogether u])on the tone and manner of the 
expression ; upon the particular word in the sentence which was 
emphatically spoken. If he had said, “ When did you see Dick, 
PVank ? ” this would not seem to he the beginning of the con- 
versation. With what em])hasis it was uttered, it is not possible 
to learn.; and therefore nothing can be made of this argument. 
If this boy’s testimony stood alone, it should be received with 
caution. And the same may be said of the testimony of Palm- 
er. But they do not stand alone. They furnish a clew to 
numerous other circumstances, which, when known, mutually 
confirm what would have been received with caution Avithout 
such corroboration. How could Leighton have made up this 
conversation? “When did you see Dick?” “I saw him this 
morning.” “ When is he going to kill the old man ? ” “I don’t 
know.” “ Tell him, if he don’t do it soon, I won’t pay him.” 
Here is a vast amount in few words. Had he wit enough to 
invent this? There is nothing so powerful as truth; and often 
nothing so strange. It is not even suggested that the story was 
made for him. There is nothing so extraordinary in the whole 
matter, as it would have been for this ignorant country boy to 
invent this story. 

The acts of the parties themselves furnish strong presump- 
tion of their guilt. What was done on the receipt of the letter 
from Maine? This letter was signed by Charles Grant, Jr. 
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a person not known to eithc^r of the Knapps, nor was it known 
to them that any other })erson beside the Crowninshields knew 
of the conspiracy. This letter, by the accidental omission of 
the word Jr., fell into the hands of the father, when intendea 
for the son. The father carried it to Wcnham where both the 
sons were. They both read it. Fix your eye steadily on this 
part of the circumstmUial stnj[f which is in the case, and see 
what can be made of it. This w'as shown to the two ])roth- 
crs on Saturday, the ISith of May. Neither of them knew 
Palmer. And if they had known him, th(*y could not have 
known him to have been the writer of this hdter. It was mys- 
terious to them how any one at Belfast could have had knowl- 
edge of this affair. Their conscious guilt prevented due cir- 
cumspection. They did not see the bearing of its publication. 
They advised their father to carry it to the Committee of Vigi- 
lance, and it was so carried. On the Sunday following, Joseph 
began to think there might be something in it. Perhaps, in the 
mean time, he had seen one of the Crowninshields. lie was 
apprehensive that tluiy might b(‘ suspected ; he was anxious to 
turn attention from their family. What course did he adopt to 
effect this? He addressed oiui letter, with a false name, to Mr, 
White, and another to the committee ; and to complete the 
climax of his folly, he signed the letter addressed to the com- 
mittee, “ Orant,” the same name as that which was signed to 
the letter received from Belfast. It was in the knowledge of 
the committee, that no person but the Knapps had seen this 
letter from Belfast ; and that no other person knew'^ its signa- 
ture. It thendbre must have been iru'sistibly plain to them 
that one of the Knapps was tlie wriha* of tlu' letter received 
by the committee, charging the murder on iMr. White. Add 
to this the fact of its having been dated at Lvnn, and mailed 
at Salem four days after it was dated, and who could doubt 
respecting it ? Have you ever read or known of folly e(|[ual 
to this? Can you conceive of crime more odious and abomi- 
nable? Merely to explain the apparent mysteries of the letter 
from Palmer, they excite the basest suspicions against a man, 
whom, if they were innocent, they had no reason to believe 
guilty; and whom, if they were guilty, they most certainly knew 
to be innocent. Could they have adopted a more direct metliod 
of ’exposing their own infamy? The letter to the committee 
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has intrinsic marks of a knowledge of this transaction. It tells 
the time and the manner in which the murder was committed. 
Every line speaks the writer’s condemnation. In attempting 
to divert attention from his family, and to charge the guilt upon 
another, he indelibly fixes it upon himself. 

Joseph Knapp ref|iicsted AlleH to put these letters into the 
post-olTice, because*, said he, “ I wish to nip this silly alTair in the 
bud.” If this were not the order of an overruling Providence, 
I should say that it was the silliest piece of folly that was ever 
practised. Mark the destiny of crime. It is ever obliged to 
resort to such subterfuges; it tr(*mbles in the broad light; it 
betrays itself in seeking concealment. lie alone walks snfely 
who walks uprightly. Who for a rnoiiieut can read these let- 
ters and doubt of Joseph Knapp’s guilt? The constitution of 
nature is made to inform against him. There is no corner dark 
enough to conceal him. There is no turnpike-road broad enough 
or smooth enough for a man so guilty to walk in without stum- 
bling. Every step proclaims his secret to every ])assenger. His 
own acts come out to fix his guilt. In attempting to charge 
another with his own crime, he writes his own confession. To 
do away the effect of Palmer’s letter, signed Grant, he writes a 
letter himself and affixes to it the name of Grant. He writes 
in a disguised hand; but how could it happen that the same 
Grant should be in Salem that was at Belfast? This has 
brought the whole thing out. Evidently he did it, because he 
has adopted the same sfyle. Evidently he did it, because he 
speaks of the pricu* of blood, and of other circumstances (on- 
nected with the murder, that no one but a consj)irator could 
have known. 

J^almer says he made a visit to the Crowninshields, on Hie 
9th of April. Georgt; then asked him wht'tlu'r he had heard of 
the murder. Richard iiKjuired whether he had heard the music 
at Salem. They said ihat they were. susp(H‘ted, that a committee 
had been appointed to search houses; and Ihat th(;y had melted 
up the dagger, the day alter the murder, because it would be a 
suspicious circumstance to have it found in their possession. 
Now this committee was not. appointed, in fact, until Friday 
evening. But this proves notliing against Palmer ; it does not 
prove that George did not fi ll him so; it only proves that he 
gave a false reason for a fact. They had heard that they Wiere 
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suspected ; how could they have heard this, unless it were from 
the whisperings of their own consciences ? Surely this rumor 
was not then public. 

About the 27th of April, another attempt was made by the 
Knap[)s to give a direction to j)ublic suspicion. They n.'ported 
theniselvcs to have been robbed, in passing from Salem to Wen- 
ham, near Wenham Pond. They came to Salem and stated 
the particulars of the adventure. Tlu'y described persons, their 
dress, size, and appearance, who had been suspected of the 
murder. They would have it understood that the community 
was infested by a band of riillians, and that they themselves 
were the j)articular obj(!cts of their vengeance. Now this turns 
out to be all lictitious, all false. Can you conceive of any tiling 
more enormous, any wickedness greater, than the circnlation of 
such reports? than the allegation of crimes, if committed, cap- 
ital ? If no such crime had been committed, then it reads with 
double force upon themselves, and goes v(^ry far to show their 
guilt. IIow did they conduct themselves on this occasion ? Did 
they make hue and cry? Did tliey give information that they 
had been assaulted that night at Wenham? No such thing. 
They rested quietly that night; they waited to be called on for 
the particulars of their adventure; they made no attempt to 
arrest the otfenders; this was not their object. They were con- 
tent to fill the thousand mouths of rumor, to spread abroad 
false reports, to divert the att(;ntion of the public from them- 
selves; for they thought every man suspected them, because 
they knew they ought to be suspected. 

The manner in which the conqxmsation for this murder was 
paid is a circumstance worthy of consideration. By examining 
the facts and datiis, it will satisfactorily appear that .Joseph 
Knapp paid a sum of money to Richard Crowninshield, in five- 
franc pieces, on the 24th of April. On the 2lst of April, Joseph 
Knapp received five hundred live-franc pieces, as the proceeds 
of an adventure at sea. The remainder of this species of cur- 
rency that came home in the vessel was deposited in a bank at 
Salem. On Saturday, the 24th of April, Frank and Richard rode 
to Wenham. They were there with Joseph an liour or more, 
and appeared to be negotiating private business. Richard con- 
tinued in the chaise ; Joseph came to the chaise and conversed 
with hirrik These facts are jiroved by Hart and Leighton, and 
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by Osborn’s books. On Saturday evening, about this time, 
Richard Crowninshield is proved, by Lummus, to have been ai 
Wen ham, with another person whose appearance corresponds 
wHii Frank’s. Can any one doubt this being the same evening'? 
What had Richard Crowninshield to do at Wenham, with 
Joseph, unless it were this business ? lie was there before the 
murder; he was there after the murder; he was there clandes- 
tinely, unwilling to be seen. If it were not upon this business, 
let it be told what it was for. Joseph Knapp could explain it; 
Frank Knapp might explain it. But they do not explain it; 
and the inference is against them. 

Immediately after this, Richard passes five-franc pieces ; on 
the same evening, one to Lummus, live to Palmer; and near 
this time George passes three or four in Salem. Here are nine 
of these pieces passed by ihem in four days ; this is extraor- 
dinary. It is an unusual currency ; in ordinary business, few 
men would pass nine such pieces in the course of a year. It 
they were not received in this way, why not explain how they 
came by them? Money was not so /lush in their pockets that 
they could not tell whence it came, if it honestly came there. 
It is extremely important to them to explain whence this money 
came, and they would do it if they (nmld. If, then, the price 
of blood was paid at this time, in the presence and with the 
knowledge of this defendant, does not this prove him to have 
been connected with this conspiracy? 

Observe, also, the elfcct on Ihe mind of Richard, of Palmer’s 
being arrested and committed to prison ; the various efforts he 
makes to discover the fact; the lowering, through the crevices 
of the rock, the pencil and papi'r for him to write upon; tii<i 
sending two lines of poetry, with the recpiest that h(i would re- 
turn the corresponding lim^s; tln^ shrill and peculiar whistle; the 
inimitable exclamations of “Palmer! Palmer! Palmer!” All 
these things prove how great was his alarm; they corroborate 
Palmer’s story, and tend to establish the conspiracy. 

Joseph Knapp had a part to act in this matter. He must 
have opened the window, and secreted the k(^y ; he had free 
access to every part of the house; he was accustomed to visit 
there; he went in and out at his pleasuni ; he could do this 
without being susj)ccted. He is proved to have been there the 
Saturday preceding. 
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If all these things, taken in connection, do not prove that 
Captain White was murdered in pursuance of a conspiracy, 
then the case is at an end. 

Savary’s testimony is wholly unexpected. He was called for 
a difl’erent purpose. When asked who the person was that he 
saw come out of Captain White’s yard between tlirce and four 
o’clock in the morning, he answered, Frank Knapp. It is not 
clear that this is not true. ’J’here may be many circumstances 
of importance connected wiih this, though we believe: the murder 
to have been committed between ten and eleven o’clock. The 
letter to Hr. Barstow states it to have been done about eleven 
o’clock ; it states if to have betni done with a blow on th(‘- head, 
from a weapon loaded with lead. Here is too great a corre- 
spondence with the reality not to have some meaning in it. 
I)r. Peirson was always of the opinion, that the two classes 
of wounds were made with different instruments, and by dif- 
ferent hands. It is possible*, that one class W'as inflicted at one 
time, and the other at another. It is possible? that on the last 
visit the pulse might not have entirely ceased to beat; and then 
the finishing stroke was given. It is said, that, w^heni the body 
w^as discovered, some of the wenuids wept, while the others did 
not. They may have been inflicted from meae wantonness. 
It was known that Captain White was accustomed to keep 
specie by him in his chamber; this perhaps may explain the 
last visit. It is proved, that this defendant wais in the habit 
of retiring to bed, and leaving it afterwards, without the knowl- 
edge of his family ; perhaps he did so on this occasion. We 
see no reason to doubt the fact; and it does not shake our be- 
lief that the murder was committed early in the night. 

What are the probabilities as to the time of the murder? 
Mr. White was an aged man ; he usually retired to bed at 
about half past nine. He slept soundest in the early part of the 
night; usually awmlvc in the middle and latter part; and his 
habits were perfectly well known. When w^ould persons, w'ith 
a know'ledge of these facts, be most likely to approach him? 
Most certainly, in the first hour of his sleep. This would be 
the safest time. If seen then going to or from the hous(?, th(? 
appearance would be least suspicions. The earlier hour would 
then have been most probably seh’cted. 

’Gentlemen, I shall dwell no longer on the evidence which 
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tends to ])rove that there was a conspiracy, and that the prison- 
er was a conspirator. All the circumstances concur to make 
out this point. Not only Palnua' swears to it, in effect, and 
Leighton, but Alhm mainly supports Palmer, and Osborn’s 
books lend confirmation, so far as possible, from such a source. 
Palmer is contradicted in noihing, eitlnu* by any other witness, 
or any proveil circumstance or occurrence. Whatever could be 
expected to support him does su}iport him. All the evidence 
clearly manifests, J thiidv, that then* was a conspiracy; that 
it originated with Josi'ph Knapp; that dtffendant became a 
party to it, and was om; of its conductors, from first to last. 
One of the most powerful circumstances is Palmers letter 
from Belfast. Tlie amount of this is a direct charge on the 
Knapps of the authorship of this murder. ITow did they treat 
this charge; like honest men, or like guilty men? We liave 
s(!en how it was treated. Joseph Knapp fabricated letters, charg- 
ing another person, and caused them to be put into the post- 
office. 

I shall now proceed on the supposition, that it is proved that 
there was a conspiracy to murder Mr. White, and that the pris- 
oner was party to it. 

The. second and the material inquiry is. Was the yirisoner 
present at the murder, aiding and abetting theri'in? 

This leads to the h'gal (|uestion in the case. What does the 
law mean, when it says, that, in order to charge him as a prin- 
cipal, “he must be present aiding and abetting in tin.' murder”? 

In the language of the late Chief Justice, “ It is not required 
that the abettor shall be actually upon the spot when tlie mur- 
der is committed, or evmi in sight of the more immediate per- 
petrator of the victim, to make him a principal. If he be at a 
distance, coiiperating in the act, by watching to prevent relief, 
or to give an alarm, or to assist his confederate in escajx', hav- 
ing knowledge of the purpose ;uid object of the assassin, this 
in the eye of the law is being present, aiding and abetting, so 
as to make him a principal in tlui murder.” 

“ If he be at a distanci; coiiperating.” This is not a distance 
to be measured by feet or rods ; if the intent to lend aid combine 
with a knowledge that the murder is to be committed, and the 
person so intending lx* so situate that he can by any possibility 
end this aid in any manner, then he is present in legal contem- 
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plation. lie need not lend any actual aid ; to be ready to assist 
is assisting. 

There are two sorts of murder; the distinction between them 
it is of essential importance to bear in mind : 1. Murder in an 
allVay, or upon sudden and unexpected provocation. 2. Murder 
secretly, with a deliberate, predetermined intcnition to commit 
the crime. Under the first class, the question usually is, whether 
tin; oll'encc be murder or manslaughter, in the person who com- 
mits the deed. Under the second class, it is often a question 
whether others than he who actually did the deed werti present, 
aiding and assisting therein. Oll’ences of this kind ordinarily 
happen when there is nobody present except those who go on 
th(! same design. If a riot should happen in the court-house, 
and one should kill another, this may be murder, or it may not, 
according to the intention with which it was done ; which is 
always matb^r of fact, to be collected from the circumstances at 
the time. But in secret murders, premeditated and determined 
on, then', can be no doubt of the murderous intention; there 
can be no doubt if a person be present, knowing a murder is to 
be done, of his concurring in the act. llis being there is a 
proof of his intent to aid and abet; else, why is he there? 

It has been contended, that proof must bi*. given that the per- 
son accused did actually alford aid, did lend a hand in the mur- 
der itself; and without this proof, although he may be near by, 
he may be pujsimied to be there for an innocent purpo.se; he 
may have cnjpt silently there to hear the news, or from mere 
curiosity to see what was going on. Prej)osterous, absurd ! 
Such an idea shocks all common sense. A man is found to be 
a conspirator to commit a murder; he has planned it; he has as- 
sisted in arranging the time, the place, and the means ; and he is 
found in the place, and at the time, and yet it is suggested that 
he might have been there, not for coJiperatioii and concurrence, 
but from curiosity ! Such an argument deserves no answer. 
It would be diflicult to give it one, in decorous terms. Is it not 
to be taken for granted, that a man seeks to accomplish his own 
purposes ? When he has planned a murder, and is present at 
ils execution, is he there to forward or to thwart his own de- 
sign? is he there to assist, or there to prevent? But “■Curi- 
osity ” ! He may be there from mere “ curiosity ” I Curiosity 
to witness the success of the execution of his own plan of mur- 
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der ! The very walls of a court-house ought not to stand, the 
ploughshare should run through the ground it stands on, where 
such an argument could find toleration. 

It is not necessary that the abettor should actually lend a 
hand, that he should take a part in the act itself; if he be jires- 
ent ready to assist, that is assisiiiig. Some of the doctrines 
advanced would acquit the defendant, tliough he had gone to 
the Ix'dchamber of the deceased, tliough he had been standing 
by when the assassin gave the blow. This is the argument we 
have heard to-day. 

The court here said, they did not so understand tlie argument of the 
counsel for dcifendant. Mr. Dexter said, “ The intent and power alone 
must cooperate.” 

No doubt th('. law is, that being ready to assist is assisting, 
if the j)arty has the power to assist, in case of need. It is so 
stated by booster, who is a high aulhority. “If A happeindh 
to be present at a murd(‘r, for instance, and taketh no jiart in it, 
nor endeavorcth to jirevtnit it, nor apprchcndetli tlic murdi'rer, 
nor levyeth hue and cry after liiin, this strange behavior of his, 
thougli highly criminal, will not of itself render him either 
principal or accessory.” “ But if a fact amounting to murder 
should be committed in prosi'cution of some unlawful pniqiose, 
though it were but a bare trespass, to which A in the case last 
stated had consented, and he had gone in order to give, assist- 
ance, if need were, for carrying it into execution, this would 
have amounted to murder in him, and in every person present 
and joining with him.” “If the fact was committed in prose- 
cution of the original purpose which was unlawful, the whole 
party will be involved in the guilt of him who gave the blow. 
For in combinations of this kind, the mortal stroke, though 
given by one of the party, is considered in the eye of the law, 
and of sound reason too, as given by (jvery individual present and 
abetting. The person actually giving the stroke is no more than 
the hand or instrument by which the others strike.” The author, 
in speaking of being present, means actual presence ; not actual 
in opposition to constructive, for the law knows no such distinc- 
tion. There is but one presence, and this is the situation from 
which aid, or supposed aid, may be rendered. The law does not 
say where the person is to go, or how near he is to go, but that 
he must be where he may give assistance, or where the perpe- 
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trator may believe tliat he may be assisied by him. Suppose 
that he is acquainted with the design of the murderer, and has a 
knowledge of the time when it is to be carried into cflect, and 
goes out with a view to render assistance, if need be; why, 
then , even though the murdcaer does not know of this, the per- 
son so going out will be an abettor in the murder. 

It is eontemh'd that the prisoner at the bar could not lx; a 
principal, h(' being in Brown Street, because Ik; could not there 
render assistance; and you are called upon to d(;termine this 
case, accorditig as you may be of opinion whether Brown Street 
was, or was not, a suitabh*, convenient, well-chosen place to aid 
in this murder. This is not the true (pii'stion. The inquiry 
is not whether you would have selected this place in preference 
to all otlu'rs, or whether you would have selected it at all. If 
the parties chose it, why should we doubt about it? How do 
we know the use they intend('d to make of it, or the kind of aid 
that Ik; was to afford by being there? The question for you to 
consider is, Hid the defendant go into Brown Street in aid of this 
murd(*r ? Did he go there by agreement, by appointment with 
the perjX!trator ? If so, (*very thing else follows. The main thing, 
indeed the only thing, is to in([uir{; wlxdher he was in Brown 
Street by aj)pointment with llichard Crowninshield. It might 
be to keep general watch ; to observe the lights, and advise as to 
time of access; to meet the murderer on his return, to advise him 
as to his escape ; to examine his clothes, to see if any marks of 
blood were upon them ; to furnish exchange of clothes, or new 
disguise, if necessary; to l(‘ll him through what streets he could 
safely retreat, or whether he could rleposit the club in the place 
designed ; or it might be without any distinct object, but merely 
to afford that encouragement which would ])roceed from Rich- 
ard Crowninshield’s conscioustiess that he was near. It is of 
no consequence whether, in your ojunion, the place was well 
chosen or not, to afford aid; if it was so chosen, if it was by ap- 
pointment that he was there, it is enough. Suppose Richard 
Crowninshield, when apjdied to to commit the murder, had 
said, “ I won’t do it unless there can be some one near by to 
favor my escape; I won’t go unless you will stay in Brown 
Street.” Upon the gentleman’s argument, he would not be an 
aider and abettor in the murder, because the place was not well 
chbsen ; though it is apparent that the being in the place chosen 
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was a condition, without which the murder would never have 
hap})cned. 

You are to consider the defendant as one in the league, in 
the combination to commit the murder. If he was there by ap- 
pointment with the })erpctrator, he is an abettor. The concur- 
rence of the perpetrator in his being there is proved by the pre- 
vious evidence of the conspiracy. If Richard Crowninsliield, for 
any purpose whatsoever, made it a condition of tlui agreement, 
that PVaiik Kna])p should stand as backer, then P’rank Knapp 
was an aider and abettor ; no matter what the aid was, or what 
sort it was, or degree, be it ever so little ; even if it were to 
judge of the hour when it was best to go, or to see when the 
lights were extinguished, or to give an alarm if any one ap- 
proached. Who better calculated to judge of these things than 
the murderer himself? and if he so determined them, that is 
sufficient. 

Now as to the facts. Frank Knapp knew that the murder was 
that night to be committed; he was one of the cons})irators, he 
knew the object, he knew the tim(‘. lie had that day been to 
Wenham to see .loseph, and probably to Danvers to see Rich- 
ard Crowninsliield, for he kept his rriolions secret, lie had that 
day hired a horse and chaise of Osborn, and atternptiHl to con- 
ceal the purpose for which it was usc'd; he had intentionally 
left the place and the price blank on Osborn’s books, lie went 
to Wenham by the way of Danvers; he had been told the week 
before to hasten Dick ; he had seen the Crown inshi(dds several 
times within a few days ; he had a saddlohorse the Saturday 
night before; he had seen Mrs. Deck ford at Wenham, and knew 
she would not return that night. 8he liad not been away be- 
fore for six weeks, and probably would not soon be again. lie 
had just come from Wenham. PI very day, for the week previous, 
he had visited one or another of these consjiirators, save Sunday, 
and then probably he saw them in town. When he saw Joseph 
on the fith, Joseph had prepared tin; house, and would naturally 
tell him of it; there were constant communications between 
them ; daily and nightly visitation ; too much knowledge of 
these parti(is and this transaction, to leave a particle of doubt on 
the mind of any one, that Frank Knapp knew the murder was 
to be committed this night. The hour was come, and he knew 
it; if so, and he was in Drown Street, without explaining why 
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he was there, can the jury for a moment doubt whether he was 
there to countenance, aid, or support; or for curiosity alone ; or 
to learn how the wages of sin and death were earned by the 
perpetrator ? 

Here Mr. Webster read the law from ITawkiiis. 1 Hawk. 204, Lib. 
1, cli. 132, sec. 7. 

The perpetralor would derive courage, and strength, and con- 
fidenc(; from (he knowledge that one of his associates was near 
by. If he was in Brown 8tr(;et, he could have been thi;re for 
no other purpose. If there for this purpose, then he was, in 
the language of the law, present.^ aiding and abetting in the 
murder. 

His interest lay in being somewhere else. If he had nothing 
to do with the murder, no j)art to act. why not stay at home ? 
Why should he jeopard his own life, if it was not agreed that 
he should be there ? lie would not voluntarily go where the 
very place would (tausc him to swing if detected. He would 
not voluntarily assume the ]dac<'. of danger. His taking this 
place proves that he wcait to give aid. His staying away would 
have made an alibi. If he had nothing to do with the murder, 
he would be at home, wln'ie he could prove his alibi. He knew 
he was in danger, because he was guilty of the conspiracy, and, 
if he had nothing to do, would not exj)ose himself to suspicion 
or detection. 

Did the prisoner at the bar countenance this murder ? Did 
he concur, or did he non-concur, in what the })erpetrator was 
about to do? Would he have tried to shield him? Would he 
have furnished his cloak for })rotection ? Would he have point- 
ed out a safe way of retreat ? As you would answer these ques- 
tions, so you shoidd answer the general question, whether he 
was there consenting to th(i murder, or whetlnn* he was there as 
a spectator only. 

One word more on this ])resen(;e, called constructive presence. 
What aid is to be rendered? Where is the line to be ckawn, 
between acting, and omitting to act ? Suppose he had been in 
the house, supj)ose he had followed the perpetrator to the cham- 
ber, what could he have done ? This was to be a murder by 
stealth ; it was to be a secret assassination. It was not their 
purpose to have an open combat ; they were to approach their 
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victim unawares, and silently give the fatal blow. But if he 
had been in the chamber, no one can doubt that he would have 
been an abettor; because of his presence, and ability to render 
services, if needed. What service could he have rendered, if 
there ? Could he have helped him to fly ? Could he have aid- 
ed the silence of his movemenfs? Could he have facilitated his 
retreat, on the first alarni ? Hurely, this was a case where there 
was more of safety in going alone than with another ; where 
company would only embarrass. Richard Ch'owninshield would 
prefer to go alone. He knew his errand too well. Ilis nerves 
needed no collateral support. He was not the man to take with 
him a trembling companion. He would prefer to have his aid 
at a distance. He would not wish to be encumbered by his 
presence. He would prefer to have him out of the house. He 
would prefer that he should be in Brown Street. But whether 
in the chamber, in the house, in the gardtai, or in the street, 
whatsoever is aiding in actual presence is aiding in constructive 
presence ; any thing that is aid in one ease is aid in the other.* 
If, then, the aid be anywlu're, so as to embolden the perpetra- 
tor, to afford him hop(‘ or confidence in his enterprise, it is the 
same as though the person stood at his elbow with his sword 
drawn. His being there ready to act, with the power to act, 
is what makes him an abettor. 


Here Mr. Wcl)stcr referred to the c.iso.s of Kelly, of Hyde, and 
others, cited by counsel for the dereiidant, and siiowed that they did not 
militate vvitli the doctrine for which he contended. Tlic difference is, 
in those cases there was open violence ; this was a case of secret assas- 
sination. The aid must meet the occasion. Here no acting was ne- 
cessary, but watching, concealment of escape, management. 


What are the facts in relation to this juesence? Frank 
Knapp is proved to have been a conspirator, proved to have 
known that the deed was now to be done. Is it not jjrobablo 
that he was in Brown Street to concur in the murder? There 
were four conspirators. It was natural that some one of them 
should go with the perpetrator. Richard Crowninshield was to 
be the perpetrator ; he was to give the blow. There is no evi- 
dence of any casting of the parts for the others. The defend- 
ant would probably be the man to take the second part. He 


* 4 Hawk. 201, Lib. 4, ch. 29, sec. 8. 
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was fond of exploits, he was accustomed to the use of sword- 
canes and dirks. If any aid was required, he was the man to 
giv(^ it. At least, there is no evidence to th<5 contrary of this. 

Aid could not have been received from Joseph Knapp, or 
from George Crowninshield. Joseph Knapp was at Wt'iiham, 
and took good care to ])rove, that lie was there*. George 
(Vowninshield has proved satisfactorily where he was; that he 
was in other company, such as it was, until eleven o’clock. 
This narrows the inc[uiry. This demands of the jirisoner to 
show, if he was not in this place, where he was. It galls on 
him loudly to show this, and to show it truly. If he could 
show it, he would do it. If he does not tell, and that truly, it is 
against him. The defence of an dlibi is a donble-(‘clgi^d sword. 
He knew that he was in a situation where he might be called 
upon to account for himsGf. If he had had no particular ap- 
pointment or businiiss to attcaid to, he would have taken care 
to be able so to account. He would have been out of town, 
or in some good company. Has he ai'counted for himself on 
that night to your satisfaction ? 

The prisoner has attempted to prove an alibi^ in two ways. 
In the first place, by four young men with whom he says he 
was in company, on the evening of the murder, from seven 
o’clock till near ten o’clock. This depends u[)on the certainty 
af the night. In the second placi*, liy his family, from ten 
a’clock afterwards. This depends upon the c(;rtainty of the 
time of the night. Tln^se two classes of proof have no connec- 
tion with each otlu'r. One may Ix^ true, and tin* other false; 
or they may both be true, or both be false. I shall (*xamine 
this testimony with some attention, because, on a former trial, 
it made mor(! impression on the minds of the court than on my 
own mind. I think, when cari'fully sifted and compared, it will 
be found to have in it more of j)lansil)ility than reality. 

Mr. Page testilies, that on the ev('ning of the (ith of April he 
was in company with Burchmore, Balch, and h’orrester, and 
that he met the d(d’endant about seven o’clock, near the Salem 
Hotel; that he afterwards met him at Remond’s, about nine 
o’clock, and that he was in company with him a considerable 
part of the evening. This young gentleman is a member of 
college, and says that he came to town the Saturday evening 
prev^ious ; that he is now able to say that it was the night of 
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the murder when he walked with Frank Knapp, from the recol- 
lection of the fact, that he called himself to an account, on the 
morning after the murder, as it is natural for men to do when 
an extraordinary occurrence happens. Gentlemen, this kind of 
evidence is not satisfactory ; general impressiojis as to time are 
not to be relied on. If I were called on to state the particular 
day on which any witjiess testified in this cansi?, I could not do 
it. Every man will notice tli(i same tiling in his own mind. 
Tiierc is no one of these young men that could give an ac- 
count of himself for any other day in the. month of April. They 
are made to remember the fact, and then they think they re- 
member the time. The witness has no means of knowing it 
was Tuesday rather than any other time. Tie did not know it 
at first; he could not know it afterwards. lie says he called 
himself to an account. This has no more to do with the mur- 
der than with the man in the moon. Such testimony is not 
worthy to be relied on in any forty-shilling cause. What occa- 
sion had he to call himsejf to an account? Did he sup})Ose 
that he should be susjiected ? Had he any intimation of this 
conspiracy ? 

Suppose, Gentlemen, you were either of you asked where 
you were, or what yon were doing, on the fifteenth day of June; 
you could not answer this question withovd: calling to mind 
some events to make it certain. Just as well may you remem- 
ber on what you dined each day of th(‘. year past. Time is 
identical. Its subdivisions art; all alike. No man knows one 
day from another, or one hour from another, but by some fact 
connected with it. Days and hours are not visible to the 
senses, nor to be apprehended and distinguished by the un- 
derstanding. The flow of time is known only by something 
which marks it; and Ik; who speaks of the date of occurrences 
with nothing to guide his recollection speaks at random, and 
is not to be relied on. This young genth.'inan reiiK'mbi.Ts the 
facts and occurrences ; he knows nothing why they should not 
have happened on the (weiiing of the Gth ; but he knows no 
more. All the rest is evidiailly conjecture or imjiression. 

Mr. White informs you, that he told him he could not tell 
what night it was. The first thoughts are all that are valuable 
in such case. They miss the mark by taking second aim. 

Mr. Balch believes, but is not sure, that he was with FVank 
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Knapp on the evening of the murder. He lias given diiferent 
accounts of the time. He has no means of making it certain. 
All he knows is, that it was some evening before Fast-day 
But whether Monday, Tuesday, or Saturday, he cannot tell. 

Mr. Burchrnore says, to the best of his belief, it was the even- 
ing of the murder. Afterwar Is he attempts to speak positively, 
from recollecting that he mentioned the circumstance to Wil- 
liam Peirce, as he went to the Mineral Spring on Fast-day. 
Last Monday morning he told Colonel Putnam he could not 
fix the time. This witness stands in a much worse plight than 
either of the others. It is dillicult to reconcile all he has said 
with any belief in the accuracy of his recolh.'ctions. 

Mr. Forrester does not speak with any certainty as to the 
night ; and it is very certain that he told Mr. Jjoring and others, 
that he did not know what night it was. 

Now, what does the testimony of these four young men 
amount to ? The only circumstance by which they apjiroximate 
to an identifying of the night is, that three of them say it was 
cloudy; they think their walk was either on Monday or Tues- 
day evening, and it is admitted that Monday evi'ning was clear, 
whence they draw the inference that it must have been Tues- 
day. 

But, fortunately, there is one fact disclosed in their testimony 
that settles the question. Batch says, that on the evening, 
whenever it was, he saw the prisoner; the prisoner told him he 
was going out of to^\ n on horseback, for a distance of about 
twenty minutes’ drive, and that he was going to get a horse at 
Osborn’s. This was about seven o’clock. At about nine, Balch 
says he saw the prisoner again, and was then told by him that 
he had had his ride, and had returned. Now it appears by 
Osborn’s books, that th('. prisoner had a saddle-horse from his 
stable, not on 'f uesday evening, the night of the murder, but 
on the Saturday evening previous. This lixes the time about 
which these young men testify, and is a complete answer and 
refutation of the attempted alibi on Tuesday evening. 

I come now to sjieak of the testimony adduced by the de- 
fendant to ex])lain where he was after ten o’clock on the night 
of the murder. This comes chielly from members of the fam- 
ily; from his father and brothers. 
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It is agreed that the aflidavit of the prisoner should be re- 
ceived as evidence of what his brother, Samuel H. Knapp, 
would testify if present. Sarniu^l H. Knapp says, that, about 
ten minutes past ten o’clock, his brother, Frank Knapp, on his 
way to bed, opened his chamber door, made some remarks, 
closed the door, and went to his chamber; and that he did not 
hear him leave it afterwards, llow is this witness able to fix 
the time at ten minub^s past ten? There is no (tircumstance 
mentioned by which he fixes it. lie had been in bed, probably 
a.deep, and was aroused from his sle(‘p by the opening of the 
door. Was he in a situation to s])eak of time with |)recision? 
Could he know, under such circumstances, whether it was ten 
minutes past ten, or ten minutes before eleven, when his brother 
spoke to him? What would be the natural result in such a 
case ? But we arc not left to conjecture this result. We have 
positive testimony on this point. Mr. Webb tells you that 
Samuel told him, on the 8tli of June, “ that he did not know 
what time his brother PTank came home, and that he was not 
at home when he went to bed.” You will consider this testi- 
mony of Mr. Webb as indorsed upon this allidavit; and with 
this indorsement upon it, you will give it its due weight. This 
statement was made to him after lYank was arrested. 

1 come to the testimony of the father. I find myself incapa- 
ble of speaking of him or his testimony with severity. Unfor- 
tunate old man ! Another Lear, in the conduct of his children; 
another Tji'iir, I ap})rehend, in the ell’eet of his distress upon his 
mind and understanding. He is bronglit here to teslify, under 
circumstances thiit disarm severity, and call loudly for sympathy. 
Though it is impossible not to see that his story cannot be 
credited, yet I am unable to speak of him otherwise than in 
sorrow and grief. Unhapj^y father! he strives to remember, 
perhaps persuades himself that he does remembia*, that on the 
eveninii of the murder he was himself at home at ten o’clock. 
He thinks, or seems to think, that his son came in at about five 
minutes past ten. Ih^ faiudes that he remembers his conversa- 
tion ; he thinks he spoke of bolting the door; he thinks he asked 
the time of night; h( ^ seems to remember his then going to his 
bed. Alas! these are but the swimming famnes of an agitated 
and distressed mind. Alas! they are but the dreams of hope, 
its uncertain lights, flickering on the thick darkness of parental 
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distress. Alas! the miserable father knows nothing, in reality, 
of all these thin CfS. 

o 

Mr. Shepard says that the first conversation he had with Mr. 
Knapp was soon after the murder, and before the arrest of his 
sons. Mr. Knajip says it was nflcr the arrest of Ids sons. ITis 
own fears led him to say to Mr. Bhepard, that his “son Frank 
was at home that night; and so Phipjien told him,” or “ as Phip- 
pen told him.” Mr. Shepard says that he was struck with Ihc 
reiuiirk at the time; that it made an unfavorable impression on 
his mind; he does not tell you what that impression was, but 
when you connect it with the previous iiujuiry he had made, 
whether Frank had continued to associate with tin’: Crownin- 
shields, and recollect that the Crowninshields were then known 
to be suspected of this crime, can you doubt what this impres- 
sion was ? can you doubt as to th(i lears he then had ? 

This j)Oor old man tells you, that he was greatly perplexed at 
the time; that he found himself in embarrassc'd circumstances; 
that on this very night he was engiiged in making an assign- 
ment of his property to his friend, Mr. Slu'pard. If ever charity 
should furnish a mantle for error, it should be, h('re. Timmina- 
tion cannot pictun*. a more deplorable, distressed condition. 

The same gimeral remarks may be applied to his conversa- 
tion with Mr. Treadwell, as have been made u])on that with 
Mr. Slu'pard. lie told him, that he belit'ved hh’ank was at 
home, about the usual time. In his conversations with either ol 


these, persons, he did not pretend to know, of his own knowl- 
edge, the time that he came home, lie now tells you j)Osi- 
tively that hv rc‘colh‘cls the time, and that In' so told Mr. Shep- 
ard. 1I('. is directly contradicted by both these witiiesses, as 
respectable men as Salem atfords. 

This idea of an a/ibi is of rec('nt origin. Would Samuel 
Knapp have goiu' to sea if it were then thought of? His testi- 
mony, if true, was too important to be lost. If then*, be any 
truth in this part of the a/ibl^ it is so near iji point of time that 
it cannot be reli(‘d on. The m(‘rc variation of half an hour 


would avoid it. 
would explain it. 


'The mere variations 


of differ(*nt time-pieces 


lias the (h'lendant proved wh(*r(* he was on that night ? 


If 


you doubt al)out it, there is an ('iid of it. ^The bnnh'ii is upon 
him to satisfv vou beyond all reasonable doubt. Osborn’s book? 

9J %/ y ^ 
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in connection with wliat the young men state, are conclusive, 
I think, on this point. He has not, then, accomited for him- 
self; he has attempted it, and has faih'd. I pray yon to re- 
rnemlx'r, Gentlemen, that this is a case in which the prisoner 
would, more than nny other, he rationally able to account for 
himself on the night of the rnnrdcr, if h(' conld do so. He 
was in tin' consjiiracy, he knew tin' murder was then to be 
committed, and if li(‘ himst'lfwas to have no hand in its actual 
exeention, la* would of conrs(', as a matt(‘r of safety and pre- 
cant ion, be somewlaTe else, and be aide; to prove afterwards 
that he had becji soniewhen; else. Having this motive to prove 
hims(‘lf elsewliere, and tlu*. power to do it if lu' W(‘ri' elsewlnm', 
his failing in snch ])roof must necessarily leave a very strong 
inference against him. 

Bnt, GcnthniK'n, h‘t ns now consider what is the evidence 
produced on th(^ part of the government to prove that John 
PVancis Knapp, the prisoner at the bar, was in Brown Street 
on the night of th(^ mnnh'r. This is a point of vital importance 
in this cause. Unless this be mad(i out, beyond r(‘asonabIe 
donbt, the law of jfrcscncc do{‘s not apply to the ease. The 
government nndertake to ])rove tliat he was ])resent aiding in 
the murder, l)y proving tliat lie was in Brown Strec't for this 
purpose. Now, what are the niidonl)ted facts? They an;, 
that two persons wen^ seen in that, stieet, si^veral times dar- 
ing that evening, nnder snspicions circnmstaiices ; under snch 
c‘ircnmstanc(‘s as induced those who saw them to watch their 
movements. Of this then^ can Ix^ no donbt. Alirick saw a 
man standing at the })ost o[)posit(' his store froiii fiftern min- 
utes before nine nntil twenty minutes after, (!r<>ss(‘d in a full 
frock-coat, glazed cap, and so forth, in size and geiK'ral appear- 
an(*e answering to the prisoner :it the bar. This jx'rson was 
waiting thi'n;; and when(‘V(‘r any oik^ approaclu'd him, he 
moved to and from the corner, as though he would avoid being 
suspected or rc'cognized. Afterwards, two p('rsons were, s(‘en 
by W(Jjster walking in Howard Stri'et, with a slow, d(‘libcrate 
movement that attracted his att(‘ntion. This was about half 
past nine. One of thes(^ he took to be the prisoner at the bar, 
the other he did not know. 

About half past ten a person is seen sitting on the ropewalk 
steps, wrapped in a cloak. lie drops his head when passed, to 
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avoid being known. Shortly after, two persons arc seen to 
meet in this street, without ceremony or salutation, and in a 
hurri('d mfinner to converse for a short time ; tlien to separate, 
and rnn otfwith great spe(ul. Now, on this same night a gen- 
tleman is slain, murdt‘red in his bed, his house being entered 
by stealth from without ; and his house situated within three 
hundu'd feet of this street. The windows of his chamb(T were 
in plain sight from this street; a weapon of death is afterwards 
found in a place where these persons were seen to j):iss, in a ro 
tired phu^e, arouiul which tlu^y had Ix'en seen lingering. It is 
now known that this murder was committed l)y four persons, 
cons})iring togetln'r for this purpose. No ac(u)unt is given who 
these suspected persons thus seen in Brown Street and its 
neighborhood were. Now, 1 ask. Gentlemen, whether yon or 
any man can doubt that this murder was committed by the 
p(a*sons who were thus in and about Brown Stu'ct. Oan any 
person doubt that they were there for pur])oses connecdod with 
this murder? If not for this pnrj)os(‘, what were they there 
for? When there is a cause so near at liajid, why wander into 
conjecture for an explanation? Common sens(; r(“(pures you 
to take th(} nearest adequate cause for a known elfect. Who 
were these suspicious persons in Brown Street? There was 
something extraordinary about them ; something noticeable, and 
noti(a'd at the time ; something in tlndr appearance that aroused 
suspii'ion. And a man is found the next, morning murdered in 
the near vicinity. 

Now, so long as no otlua* account shall be giv('n of those sus- 
picious ])ersons, so long the inference must remain irresistible 
that th(‘y were the murderers. Let it be remembc'red, that it is 
already shown that this murder was the u'sult of conspiracy 
and of concert; let it be rememb(‘red, that the house, having 
been opened from within, was entered by stealth from without. 
Let it be nanembered that Brown Street, where these persons 
were rei)eatedly seen under such suspicious (circumstances, was 
a place from which eveay occuj)ied room in ]\Ir. White’s house 
is clearly seem; let it be remembrered, that the place, though 
thus very near to Mr. White’s house, is a retired and lonely 
phuie ; and let it be remembened that the instrument of death 
was afti'i’wards found concealed very near the same spot. 

Must not every man come to the conclusion, that these per- 
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sons Ihiis se(‘ii in Brown Street were the murderers? Bvery 
man’s own judgment, I think, must satisfy liim tliat this must 
be so. It is a plain deduction of common s(‘nse. It is a ])oint 
on which each one of you may reason like a Hale or a Mans- 
field. The two occurrence's explain each other. The murder 
shows why tlu'sc p<*rsons were thus lurking, at that hour, in 
Brown 8tre(*t; and their lurking in Brown Street shows who 
committed the murder. 

If, th('n, the persons in and about Brown Street were the 
plotters and executers of the murder of Captain While, we 
know who they were, and you know that there is one of them. 

This fearful coneatenation of circumstances puts him to an 
account. lie was a conspiratoi*. lie had entered into this 
plan of murder. Tin; murder is e.ornmitted, and lu‘ is known 
to have, been within three minutes’ walk of the place, lie 
must acreount for himself, lie has attempted this, and failed. 
Then, with all theses g<'neral reasons to show he was actually 
in Brown Strt'ct, and his failures in his alibi, let us see what is 
the direct proof of his being there. But first, h't me ask, is it 
not very remarkable that tluM’e is no attempt to show where 
Richard Crowninshield, Jr. was on that night? We hear 
nothiiiir of him. He; vvas s<‘en in none of his usual haunts 
about the town. Vet, if lu'. was the actual ])erp(‘trator of the 
murder, vvhic'h nobody doubts, he w;is in the town sormavliere. 
Can you, tlierefou', entertain a. doubt that he was one of tlie 
persons seen in Brown StrtM't ? And as to the prisoner, you will 
recollect, that, since the tc'stimony of the young men has failed 
to show when', he was on that ('vt'uing, tlu*. last \\a hear or know 
of him, on the day preceding the miinh'r, is, that at tour (^’clock, 
P. M., he was at his brothers in W(‘nham. lie had h‘ft home, 
after dinma*, in a majiner doubth'ss designc'd to avoid observa- 
tion, and had gone to Wenham, probably by way of Danvers. 
As w(^ h(‘ar nothing of him aft('r four o'clock, P. jM., for the re- 
mainder of the day and ('V'ening; as he was one of the conspir- 
ators; as Richard (Aowninshield, Jr. was another; as Richard 
Crowninshield, .)r. was in town in the evening, and yet seen in 
no usual place of resort; the inference is very fair, that Richard 
Crow ninshield, Jr. and the prisoner wmre together, acting in ex- 
ecution of tludr cons})iracy. Of the four conspirators, J. J. 
Kna])p, Jr. was at Wenham, and George Crowninshield 'has 
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been accounted for; so tliat if the persons seen in Brown Street 
were tin; innrd(n-ers, one of them must have been Richard 
Crowninsliield, Jr., and the other must have been the prisoner 
at the bar. 

Now, as to the proof of his identity with one of tlie persons 
se(Mi in Brown Street. IMr. Mirick, a cautious witness, exurnined 
the person he saw, closely, in a lii(ht niglit, and says that he 
thinks tlu^ prisoner at llu^ l)ar is the pt'rson ; and that lie should not 
hesitatii at all, if he wen; seen in the same dress. Ilis opinion is 
formed partly from his own observation, and jiarlly from the de- 
scription of others. But this description turns out to be only in re- 
gard to the dress. It is said, that he is now more contidimt than 
on the former trial. If he has varied in his testimony, make such 
allowanci; as you may think ])roper. I do not perceive any ma- 
terial variance. He thought him the same person, when he was 
first brought to court, and as he saw him get out of the chaise. 
This is one of the cases in which a witness is janaiiitted to give an 
opinion. This witness is as honest as yourscdvi's, neither willing 
nor swift; but he says, he IxTieves it was the man. llis words 
are, “ d'his is my opinion”; and this opinion it is pro^x'r for him 
to give. If partly fomuh'd on what he has //run/, tlum this 
opinion is not to be taken; but if on what h(i 67 ur, then you 
can have, no better evidcaiee. I lay no stress on similarity of 
du'ss. No man will i^ver lose his life by my voice on such evi- 
dciKHx But then it is pro|ier to notici?, that no inferences drawn 
from any dissiuiilarif// of dr(;ss can be given in the prisoner’s 
favor; iKH-ause, in fact, tlui person seen by Mirick was dressed 
like the prisoner. 

The description of the peu’son si'en by Mirick answers to that 
of the prisoner at the bar. In regard to tlu'. sujiposed discrep- 
ancy of stateuH'iits, btd’ore and now, there would be no end to 
such minute imiuiries. it would not be strange if witnesses 
should vary. I do not think much of slight shades of variation. 
If I believe the witness is honest, that is enoimh. If he has 
expressed himself more strongly now than then, this does not 
prove him false. 

Peter E. Webster saw the prisoner at the bar, as he then 
thought, and still thinks, walking in Howard Street at half past 
nine o’clock. He then thought it was Frank Knapp, and has 
not altered his opinion since. He knew him well; he had long 
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known him. If ho then thought it was ho, this goes far 1o prove 
it. lie observed him the more, as it was unusual to see gentle- 
men walk there at that hour. It was a retired, lonely street. 
Now, is there reasonable doubt that Mr. Webster did se(i him 
there that night? llow can you have more proof than this? 
fie judged by his walk, by his g<'mTal appearance, by his deport- 
ment. We all judge in this manner. If you believe he. is right, 
it goes a grtuit way in this case. Buttlnai this person, it is said, 
had a cloak on, and that he could nol, Iheri'fore, lx; the same 
person that Mirick saw. If we were treating of men that had 
no occasion to disguise themselves or their conduct, tli(‘re might 
be souK.'thing in this argument. But as it is, there! is little in it. 
It may be })resumed that they would change their dress. This 
would help their disguise. What is easi(‘r than to throw oR a 
cloak, and again put it on? Perhaps he was less fearful e)f be- 
ing known when alom*, than when with the p<'rpe.trator. 

Mr. Soutliwiek swears all that a man can swear. He has the 
best means of judging that could b(! had at the time. He tells 
you that he hd't his father’s house at half past ten o’clock, and as 
he })assed to his own house in Brown Street, he saw a man sit- 
ting on the steps of the ropx'walk ; that he ])assed him three 
times, and each time he held down his head, so that he did not 
set' his fact'. That the man had on a cloak, which was not 
wraj)ped around him, and a glazed cap. That he took tin; man 
to be Frank I\nu})p at the time; that, when he wt'nt into his 
house, h(! told iiis wife that he thought it was J^'rank Knapj) ; 
that he knew him well, having known him from a boy. And 
his wife swears that he did so tt'll her wht'ii he came home. 
What could mislead this witness at the time? He was m)t then 
suspc'cting Frank Knapp of any thing. He could not then be 
inlluenced by any pr('judice. If you believe that t.lu' witiK'ss 
saw Frank Knapp in this position at this tinu', it proves the 
case. Whether you believ(‘ it or not d('pends upon tlu! credit 
of th(‘ witness. He swears it. If true, it is solid evidence. 
Mrs Southwick sup})orts her husband. Are tlu'y trm' ? Are 
they worthy of belief ? If he deserves the epithets applied to 
him, then lu; ought not to be believed. In this fact they cannot 
be mistaken ; they are right, or they are perjured. As to his not 
speaking to P’rank Knaj)p, that depends upon their intimacy. 
But a very good reason is, P’rank chose to disguise liims'felf, 
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This makes nothing against his credit. Hut it is said that he 
should not be believed. And why? ]?('eaus(‘, it is said, he hini- 
vself now tells you, that, when he testified bcTore tla^ grand jury at 
Ipswieh, he did not then say that Ik* thought tin* jierson he saw 
in Hrown Strec't was Frank Kna})j), but that ‘* the pc'rson was 
about the size of Selnian.” The means of attiieking him, there- 
fore, come from himself. If Ik* is a false man, "why should he 
t('ll truths against himself? 'Th(*y r(*ly on his veracity to prove 
that h(*- is a liar. Before you can come to this conclusion, you 
will eonsidi'r wheth(*r all the ciremnstanci's an* now known, 


that should have a bearing on this point. Suppose that, when 
he was b(*fore the grand jury, he was asked by th(^ attorney this 
cpieslion, “ Was the person yon saw in Brown Street aljout the 


of Selman ? ” and he answered. Yes. 


was all tnu*. 


Sup])ose, also, that In*, expected to be iiujuired of further, and no 
further ([uestions were put to him ? Would it not be cxtri'incly 
hard to iinjiute to him jKTjury fortius? It is not uncommon 
for witn(‘sses to think that they have, done all their duty, when 
th(‘y have answered the qui'stions put to them. But suppose 
that we admit that he did not tlu'ii t(‘ll all he kiu'W, this does not 


alf(*ct t he /kc/ at all ; because Ik* did t(*ll, at the time, in tlu^ hear- 
ing of others, that the pi'rsoii he saw was b'rank Knapp. There 
is not the slight(*st suggi'stion against tin* veracity or accuracy 
of Mrs. Sonthwick. Now sIk^ sw(*ars positively, that her bus 
band came into the housi^ and told lK‘r that he had seen a 


p(‘rson on the ropewalk stcjis, and believed it was Frank 
Knapp. 

It is said that ATr. Sonthwick is contradicted, also, by ATr. 
Shillaber. J do not so understand Air. Shillaber’s t(*stimony. I 
think what they both testify is reconcilabh*, and consistent. Aly 
h'arned brother said, on a similar occasion, that then^ is more 
probability, in such cases, that the persons hearing should mis- 
understand, than that 11k? person speaking should contradict 
hims('lf. I think the same remark applicabh^ iK're. 

You have all witnessed the uneertaintv of testimtniy, when 
witnesses are called to testify what other witnesses said. Sev- 
eral respectable counsellors have been summoned, on this occa- 
sion, to give testimony of that sort. They have, ev(*ry one of 
them, given different version.s. They all took minutes at the 
time, and without doubt intend to state the truth. But still they 
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differ. Mr. Shillaber’s version is different from every thing that 
Sonthwick has stated elsewhere. But little reliance is to be 
placed on slight variations in testimony, unless they arc mani- 
festly intentional. 1 think that Mr. Shillaber must be satisfied 
that he did not rightly understand Mr. Bouthwick. I confess I 
misunderstood Mr. Shillaber on the former trial, if I now rightly 
understand him. I, therefore, did not then recall Mr. Bouthwick 
to the stand. Mr. Bouthwick, as 1 read it, understood Mr. Bhil- 
laber as asking him about a person coming out of N('wbury 
Street, and whether, for aught he knew, it might not be JHchard 
Crown inshield, Jr. He answered, that he could not tell. lie 
did not understand Mr. Bhillaber as questioning him as to the 
person whom he saw sitting on the stejis of the ropcwalk. 
Bouthwick, on this trial, having hcfird Mr. Bhillaber, has been 
recalled to the stand, and states that Mr. Bhillabta* entirely mis- 
understood him. This is certainly most probable, beimise the 
controlling fact in the case is not controviated ; that is, that 
Bouthwie.k did tell his wife, at the very moiiK'ut he entcacd his 
house, that he had seen a person on the ropcwalk steps, whom 
he believed to be Frank Knapp. Nothing can prove with more 
certainty than this, that Bouthwick, at the time, tJiovglit the per- 
son whom he thus saw to be the prisoner at the bar. 

Mr. Bray is an ac'knowiedged accurate and intelligent witness. 
He was highly complinuMited by my brother on the former 
trial, although he now charges him with varying his testimony. 
W^hat could be his motive? You will be slow in imjmting to 
him any design of this kind. I deny Jiltogethcr that there is 
any contradiction. 'There may be differemtes, but not contra- 
diction. These arise from the diffiTence in the questions put; 
the difference between believing and knowing. On the first 
trial, he said he did not know the person, and now says the 
same. Then, we did not do all we had a right to do. We did 
not ask him who he thought it was. Now, when so asked, he 
says he believes it was the prisoner at the bar. if he had then 
been asked this question, he would have given the same an- 
swer. That he has expressed himself more strongly, I admit; 
but he has not contradicted himself. He is more confident now; 
and that is all. A man may not assert a thing, and still may 
have no doubt upon it. Cannot every man sec this distinc- 
tion to be consistent ? I leave him in that attitude ; that ofily 
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is the din'ereiice. On questions of identity, opinion is evidence. 
We may ask the witness, either if In; knew who the person 
seen w;is, or who he thinks he was. And lie may Avell answer, 
as Captain Hray has answered, that he does not know who it 
was, but tliat he thinks it was tin? prisoner. 

We have oli’ered to produce witn<‘sses to prove, that, as soon 
as Bray saw the prisoner, he pronounced him the same pta’son. 
We are not at libertv to call them to corroborate our own wit- 
ness. How, then, could this fact of tin; prisoner’s being in Brown 
Street be better proved? Jf ten witnesses had teslilied to it, it 
would be no better. Two imai, who knew him W(!ll, t-ook it to 
be Frank Knapp, and one of them so said, when tliere w;«s noth- 
ing to mislead them. Two otlua's, who examined hi in closely, 
now swear to their opinion that he is the man. 

Miss Jaqueth saw three persons pass by the ropi'walk, sev- 
eral evenings before the murder. She saw one of them point- 
ing towards Mr. White’s house. She noticed that anoiluT had 
something which appeared to be like an instrument of music; 
that he put it behind him and attempted to conceal it. Who 
were these persons? This was but a lew steps from the })lacc 
where this apparent instrument of music (of mnslc such as Rich- 
ard Crowninshield, Jr. spoke of to Palmer) was aluawards 
found. These facts ])rovi^ this a })oint of rmidi'zvous for these 
parties. Tlu^y show Brown Street to have been the jilace for 
consultation and observation; and to this purpose it was well 
suited. 

Mr. Burns’s testimony is also important. What was the de- 
fendant’s object in his private (amversation with Burns? He 
knew that Burns was out. that night; that he livi'd near Brown 
Street, and that he had ])robably seen him; and he wished him 
to say nothing. He said to Burns, “ If you saw any of your 
friends out that night, say nothing about it ; my brotlu'r Joe and 
I are your friends.” This is plain proof that he wished to say 
to him, if you saw me in Brown Street that night, say nothing 
about it. 

But it is said that Burns ought not to be beUu'ved, bi'causii he 
mistook the color of the dagger, and because he has varii'd in 
his description of it. These are slight circumstances, if his gen- 
eral character be good. To my mind they are of no importance. 
It i*s for you to make what deduction you may think proper, on 
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this account, from the weight of his evidence. Ilis conversation 
with Burns, if Burns is believed, shows two things; first, that he 
desired Burns not to mention it, if he had seen him on the night 
of the murder; second, that he wished to fix tlie charge of mur- 
der on Mr. Stephen White. Both of these })rove liis own guilt. 

I think you will be of opinion, that Brown Street was a j)rob- 
able place for tin*. e()nsj)irator.s to assemble, and for an aid to 
be stationed. If we knew their wliok* plan, and if we were 
skilled to judge in such a cas(‘, tluai we could perhnps deter- 
mine on this point better. But it is a n'tinal place, and still 
commands a full view of the house; a lonely place, but still a 
place of observation. Not so lonely that a pi'rson would excite 
sus|)icioii to be seen walking there in an ordinary manner; not 
so public as to be noticed by many. It is near enough to the 
scene of action in point of law. It was their point of ccaitral- 
ity. The club was found near the sj)ot, in a place provided for 
it, in a place that had becai pnn'iously hunted out, in a con- 
certed plai;e of concealment. Here was their point of rendezeons. 
Here niight the lights be se('n. lien; might an aid be secndcd. 
Plere was he within call. Here might lu^ be aronstal by the 
sound of the whistle. ll(‘re. niight he carry the weapon. Here 
might he receive the murderer after the murder. 

Then, (ientleinen, the general question occurs, Is it satisfac- 
torily jiroved, by all these facts and circumstances, that the de- 
fendant was in and siboiit Brown Street on the lUmlit of the 
murder ? Consid(Ming that the murder was ell'ected by a conspir- 
acy ; considering t hat he was one of the four (amspirators ; con- 
sidering that two of the (conspirators have account(al for them- 
selves on tlxc night of the murder, and were not in Brown 
Striud ; considering that the prisoner does not account for him- 
self, nor show where he was; considering that Richard Crownin- 
shi('ld, the other conspirator and tine jierpetrator, is not ac(3ouJit- 
ed for, nor shown to be elsewheixc; considering that it is now 
past all doubt that two persons weere seem lurking in and about 
Brown Stnact at dill’crent tinu's, avoiding observation, and cx- 
citing'so much suspicion that the neighbors actually watched 
tlicni ; considering that, if these persons thus lurking in Brown 
Street at that hour were not the murderers, it nmiains to this 
day wholly unknowji who they were or what their business was; 
considering the testimony of Miss Jaqueth, and that the club 
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was afterwards found near this place ; considering, finally, that 
Wc^bster and Sonthwick saw th<3se persons, and then took one 
of them for the defendant, and that Boiithwiek then told his 
wife so, and that Bray and Mirick examined them elos('ly, and 
now swear to their belief that the prisoner was oik^ of them ; it 
is for yon to say, putting these considcratiojis tog('ther, whether 
you believe the prisoiaii* was aetnally in Brown Street at the 
tiling of the mnrder. 

By the counsel for the prisoner, much stress has been laid 
upon the question, whetln'V Brown Stu^et was a place in which 
aid could be given, a place in which actual assistance could be 
rendered in this transaction. This must be mainly decid(al 
by their own 0[)inion who selected the places; by what they 
thought at the time, according to their plan of operation. 

If it was agreed that the prisoiu'r should be there to assist, it 
is enough. If they thought the j)lace proper for their purpose, 
according to their plan, it is sidiicient. Suppose W(^ could 
prove exj)ressly that they agreed that Frank should be there, 
and he was there, and you should think it not a well-chosen 
plac(“ for aiding and abetting, must h(^ be nc(juitt(*d ? No! It 
is not what / think or y/u//- think of the appropriateness of the 
place; it is what /J/c// thought al the time. If the prisoner was 
in Brown Street by appointment and aguamient with the per- 
petrator, for the purpose of giving ;issistaiice if assistance 
should be ne(‘ded, it may safely be pn'sumed thattlu; place was 
suited to such assistance as it was supposed by the parties 
might chance to bt'come. requisite. 

If in Brown Street, was he there by appointment? was he 
there to aid, if aid were necessary? was he there for, or against, 
the murderer? to concur, or to oppose? to favor, or to thwart? 
Did th(^ perpetrator know h(‘ was thert‘, there waiting? If so, 
then it follows that lu' was there by appointment. IL; was at the 
post half an hour; h(^ was waiting for souiebt)dy. This proves 
appointment, arrangement, previous agreement; then it follows 
that he was tlaa'c to aid, to emumrage, to embolden the per])etra- 
tor; and that is enough. If he were in such a situation as to 
afiord aid, or that he was relied upon for aid, then he was aiding 
and ‘abetting. It is enough that the conspirator desired to have 
him there. Besides, it may be well said, tlnit he could afiord just 
as much aid there as if he had been in Essex Street, as if he had 
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been standing even at the gate, or at the window. It was not 
an act of power against power that was to be done ; it was a 
secret act, to be done ])y stealth. The aid was to be placed in 
a position secure from observation. It was important to the 
security of both that he should be in a lonely place. Now it 
is ol)vious that there an; many purposes for which he might be 
in Hrown Stu'ct. 


1. Richard Crowninshield might have been secu’eted in the 


gardtai, and waiting for a signal; 

2 Or he mi<>:ht be in Brown Street to advise him as to the 
time of making his (Mitry into the house; 

3. Or to favor his escape ; 

4. Or to see if the street was ch'ar when he came out; 

5. Or to conceal the weapon or the clothes; 

6. To be ready for any unforeseen contingency. 


Richard Crowninshield lived in l)anv(‘rs. 


He would retire 


by th(i most secret way. Brown Street is that way. If you 
find him there, can you doubt why he was there? 

If, Oentlemen, the prisoner W(nit into Browji Strrag, by ap- 
pointment with the perpetrator, to render aid or encourage- 
ment in any of these ways, he was prescuf, in legal contempla- 
tion, aiding and abetting in this murder. It is not necessary 
that he should have done any thing; it is enough that he was 
ready to act, and in a place to act. If his being in Brown 
Street, by appointment, at the time of the murder, emboldened 
the purpose and encouraged the heart of the murdcTcr, by the 
hope of instant aid, if aid should become nec(‘ssary, then, with- 
out doubt, he was present, aiding and abetting, and was a prin- 
cipal in the murder. 


I now procecid, Gentlemen, to the considt^ration of the testi- 
mony of ]\Ir. (adman. Altiiough this evidence Ix'ars on every 
material part of the ('ause, I have purposely avoided every com- 
ment on it till the present moment, wlnni 1 have dotio with the 
oth(;r evid(mc(' in tlu? case. As to the admission of this evi- 
dence, there has been a great struggle, and its imj)ortance de- 
manded it. The geiK'ral rule of law is, that confessions jire to 
be rec{‘ived as evidence. 4'hey are entitled to gn‘at or to little 
consideration, according to the circumstances under which they 
are made. Voluntary, deliberate confessions are the most im- 
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portant and satisfactory evidence, but confessions hastily made, 
or improperly obtained, are entitled to little or no consideration. 
It is always to be inquired, whether they were purely volun- 
tary, or were made under any undue inflmnice of hope or fear ; 
for, ill general, if any influence were exerted on the mind of the 
person confessing, such confessions are not to be submitted to a 

jury. 

Who is Mr. Colnian ? He is an intelligent, accurate, and 
cautious witness; a gentleman of high and well-known charac* 
ter, and of unquestionable verainty ; as a clergyman, highly re- 
spectable ; as a man, of fair name and fame. 

Why was Mr. Colman with the prisoner ? Joseph .J. Knapp 
was his parishioner ; he was the head of a family, and had been 
married by Mr. Colman. The interests of that family were dear 
to him. He felt for their afllictions, and was anxious to allevi- 
ate their sufl'erings. He went from the purest and best of mo- 
tives to visit Joseph Knapp. He came to save, not to destroy; 
to rescue, not ti> take away life. In this family, he thought there 
might be a chance to save v>ne. It is a misconstruction of Mr.. 
Colman’s motives, at once the most strange and the most un- 
charitable, a perversion of all just views of his conduct and in- 
tentions the most unaccountable, to represent him as aiJing, on 
this occasion, in hostility to any one, or as desirous of injuring 
or endangering any one. He has stated his own motives, and 
his own conduct, in a manner to command universal belief and 
universal resjiect. For intelligence, for consistency, for accu- 
racy, for caution, for candor, never did witness acquit himself 
better, or stand fairer. In all that he did as a man, and all he 
has said as a witness, he has shown himself worthy of entire re- 
gard. 

Now, Gentlemen, very imporlant confessions made by the 
prisoner are sworn to by Mr. Colman. They were made in 
the prisoner’s cell, where Mr. Colman had gone with the prison- 
er’s brother, N. Phippen Knapp. Whatever conversation took 
place was in the presence of N. P. Knapp. Now, on the part 
of the prisoner, two things arc asserted; first, that such induce- 
ments were suggested to the prisoner, in this interview, that no 
confessions made by him ought to be received ; second, that, in 
point of fact, he made no such confessions as Mr, Colman 
testifies to, nor, indeed, any confessions at all. These two prop- 
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ositions are attempted to be sup))orted by the testimony of N. 
P. Knapp. These two witnesses, Mr. Colman and N. P 
Knapp, dilfer entirely. Tlien; is no possibility of reconciling 
tlnan. No charity can cover both. Oin^ or the other has .sworn 
falsely. If N. P. Knapp be b(‘Ii<‘ved, Mr. Colmaii’s testimony 
must be wholly disregarded. It is, tluai, a (pieslion of (;redit, 
a question of belief bidwecai Ihe two witnesses. As you decide 
between these, so you will decide on all this part of the ease. 

Mr. Colman ha.s given you a plain narralive, a consistent ac* 
count, and has uniformly stated the same things. He is not 
contradicted, exc(‘pt by the testimony of Phippen Kna])p. He 
is inlluenced, as far as we can see, by no bias, or ])rejudi(;e, any 
more than olln'r men, except so far as his character is now 
at stake. He has feelings on this point, doubth'ss, and ought 
to have. If what he has stated be not triu', I cannot see any 
ground for his esea})e. If he be a triui man, he must have heard 
what he testifies. No treachery of memory brings to memory 
things that never took place. There is no reconciling his evi- 
dence with good intention, if the tacts are not as he states them. 
He is on trial as to his veracity. 

The relation in which the other witness stands deserves your 
carcdiil considenition. He is a member of the family. He has 
the lives of two brothers depending, as h(i may think, on the 
etfect of his evidence; dej)ending on every word he speaks. I 
hope he has not another responsibility resting upon him. Hy 
the advice of a friend, and that fri(‘nd Mr. Colman, J. Knapp 
made a full and free confession, and obtained a promise of par- 
don. He has since*, as you know, probably by the advice of 
other friends, retracted that confession, and re'jected the offered 
pardon. Events will show who of these friends and advisers 
advised him best, and befriended him most. In the mean time, 
if this brother, the witness, be one of these advisers, and ad- 
vised the retraction he has, most em})hatically, the lives of his 
brothers resting upon his evidence and upon his conduct. Com- 
pare the situation of these two witiu'sscs. Ho you not see 
mighty motive enough on the one side, and want of all motive 
on the other ? I would gladly find an apology for that witness, 
in his agonized feelings, in his distressed situation; in the agita- 
tion of that hour, or of this. I would gladly impute it to error, 
or to want of recollection, to confusion of mind, or disturbance 
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of feeling. I would gladly impute to any pardonable source 
that wliich cannot be reconciled to facts and to truth ; but, even 
in a case calling for so much sympathy, justice must yet pre- 
vail, and we must come to the conclusion, however reluctantly, 
which that demands from us. 

It is said, Phippen Kna[)p was })robably correct, because he 
knew he should probably be called as a witness. Witness to 
what? When he says there was no confession, what could he 
cx])ect to bear witness of? But I do not ])ut it on th(5 ground 
that he did not hear; I am compelled to put it on the other 
ground, that he did hear, and does not now truly t(;ll what he 
heard. 

If Mr. Cohnan were out of the case, there are other reasons 
why the story of Phippen Knapp should not be believed. It 
has in it inherent improbabilities. It is unnatural, and incon- 
sistent with the accompanying circumstances. lie tells you that 
they went “ to the cell of Frank, to see if hci had any objection 
to taking a trial, and sutlia'ing his ])rother to acc('])t the oiler of 
])ardoii”; in other words, to obtain Frank's consent to Joseph’s 
making a confession; and in case this consent was not obtaiiK'd, 
that tlie pardon would be ollered to PVank. Did they bandy 
about the chance of life, between these two, in this way? Did 
Mr. Colnian, after having given this i)k‘dge to Joseph, and after 
having received a disclosure from .]osej)h, go to the cell of P’rank 
for such a purpose as this? It is impossible; it cannot be so. 

Again, we know that Mr. Colman found the club the next 
day ; that he went directly to the place of deposit, and found it 
at the first attempt, exactly where he says he had been iid’ormed 
it was. Now Phippen Kna})p says, that P’rank had stated noth- 
ing respecting the club ; that it was not mentioned in that con- 
versation. He says, also, that he was })resent in the cell of 
Joseph all the time that Mr. Colman was there; that he believes 
he heard all that was said in Joseph’s cell ; and that he did not 
himself know where the club was, and never had known where 
it was, until he heard it stated in court. Now it is certain that 
Mr Cohnan says he did not learn the particular place of de- 
posit of the club from Joseph ; that he only learned from him 
that it was deposited under the steps of the Howard Street 
meeting-house, without defining the particular steps. It is cer- 
tain, also, that he had more knowledge of the position of the 
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club than this; else how could he have placed his hand on it so 
readily ? and where else could he have obtained this knowledge, 
except from Frank? 

Here Mr. Dexter said that Mr. Colman liad had other interviews with 
Joseph, and might have derived tlic information from liim at previous 
visits. Mr. Webster replied, that Mr. Colman liad testified that he 
learned nothing in relalioii to the club until this visit. Mr. Dexter de- 
nied there being any such testimony. Mr. Cohnan’s evidence was 
read, from the notes of the judges, and several other persons, and Mr 
Webster then proceeded. 

My point is to show that Phippen Knapp’s story is not true, 
is not consistent with itself; that, taking it for granted, as he 
says, that he heard all that was said to Mr. Colman in both 
cells, by .Joseph and by Frank ; and that Joseph did not state 
particularly where the club was deposited ; and that he knew as 
much about the place of deposit of the club as Mr. (colman 
knew ; why, then Mr. CV)lman must either have been miracu- 
lously informed respecting the club, or Phip])en Knapp has not 
told you the whole truth. T’here is no reconcdling this, without 
supposing that Mr. Colman has misrepresented what took place 
in .Joseph’s cell, as widl as what took place in Frank’s cell. 

Again, Phippen Knap]> is directly contradicted by Mr. Wheat- 
land. Mr. Wheatland tells the same story, as coming I'rom 
Phippen Kna])p, that Colman now tells. Here there are two 
against one. Phippen Knapp says that Frank made no confes- 
sions, and that lie said he had none to make. In this he is con- 
tradicted by Wheatland. Jle, Phi})pen Knapp, told Wheat- 
land, that Mr. Colman did ask Frank some qm^stions, and that 
Frank answered them, lb; told him also what these answers 
were. Wheatland does not recollect the qu(;siions or answers, 
but recollects his reply ; which was, “ Is not this premature ? I 
think this answer is sullicaent to make Frank a principal.” 
Here Phippen ICnap}) opposes himself to Wheatland, as well 
as to Mr. Colman. Do you believe Phippen Knapp against 
these two respectable witnesses, or them against him ? 

Is not Mr. Colman’s testimony credible, natural, and proper? 
To judge of this, you must go back to that scene. 

The murder had been committed; the two Knapps were 
now arrested; four persons were already in jail supposed to be 
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concerned in it, the Crowniiishields, and He.lman, and Chase. 
Another person at the Eastward was suj)posed to be in the plot; 
it was important to lenrn the tacts. To do this, some one of 
those susp(^cted must be admitted to turn stated’s witness. The 
contest was. Who should have this privilege? It was under- 
stood that it was about to be otli'red to Palmer, then in Maine: 
there was no good reason why he should have the jn'eiereiicc. 
Mr. Colman felt interested for the family of the Kna})ps, and 
particularly for .Joseph, lie was a young man who had hitherto 
maintained a fair standing in soeiejy ; he was a husbaiid. Mr. 
Colman was particularly intimate with his family. With these 
views he went to the prison. He b(dieved that he might safely 
converse with the prisoru;r, because; he thought conf(?ssions made 
to a clergyman were sacred, and that he coukl not be called 
upon to disclose them. He went, the first time, in the morning, 
and was reejuested to come again. He; went again at three 
o’clock; and was recpiested to call again at five o’clock. In the 
mean time he saw the father and ]^hi|)pen, and they wished he 
would not go again, l)e(;aus<; it would be said the prisoners were 
making confession. JU; said In; had engaged to go again at 
five o’clock; but would not, if Phippen would excuse him to 
Joseph. Phippen engag(‘d to do this, and to meet him at his 
office at five o’clock. IMr. Chilman went to the office at the 
time, and waited ; but, as Phippen was not there. In; walked 
down street, and saw him coming from the jail. He met him, 
and whih; in conversation, near the church, he saw Mrs. Beck- 
ford and Mrs. Knajip going in a chaise towards ! he jail. He 
hastened to m<;et them, as he thought it not pro})('r for them to 
go in at that time. While conversing with them near the jail, 
he received two distinct messages from Joseph, that he wished 
to see him. He thought it jiroper to go ; and accordingly went 
to Joseph’s cell, and it was while there that the disclosures were 
made. Before .losejih had finished his statement, Phippen came 
to the door; he was soon after admitted. 2V short interval en- 
sued, and they went together to the cell of Frank. JMr. Col- 
man went in by invitation of Phippen ; he had come directly 
from the cell of .Toseph, where he had for the first time learned 
the incidents of the tragedy. He was incredulous as to some 
of the facts which he had learned, they were so different from 
his previous impressions. He was desirous of knowing whether 
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he could place confidence in what Joseph had told him. He, 
therefore, ])ut the questions to P’rank, as he has testified before 
you; in answer to which Frank Kna})p informed liim, — 

1. “ That the murder took place bet ween ten and eleven 
o’clock.” 

2. “ That Richard Crown inshield was Jilone in the house.” 

3. “ That he, Frank Knapp, went honu; afterwards.” 

4. “ T4iat the club was d(‘posit(‘d under the steps of the 
Howard Street meeting-house, and under the part nearest the 
burying-ground, in a rat hole.” 

5. “ Tliat the dagger or daggers had b(.*en worked up at the 
factory.” 

It is said that these five answ'crs just fit the case ; that they 
are just what was wanted, and neither more nor less. True, 
they are; but the reason is, because truth always fits. Truth is 
always congruous, and agrees with itself; ev('ry truth in the 
universe agrees with every other truth in the universe; whereas 
falsehoods not only disagree with truths, but usually quarrel 
among tliemselv(‘s. Surely IMr. Colman is influenced by no 
bias, no prejudice; lie has no feelings to warp him, except, now 
that he is contradicted, he may feel an interi'st to be believed. 

If you believe jNTr. Colman, then the evidence is fairly in the 


ease. 

I shall now proceed on the ground that you do belicvi^ Mr. 
Colman. 

When told that Joseph had chdermined to confess, the de- 
fendant said, “ It is hard, or unfair, that Joseph should have 
the benefit of confessing, since the thing was doin', for his bene- 
fit.” What thing was done for his benefit? Does not this 
carry an implication of the guilt of the d(4endant? Does it 
not show that he had a knowledge of the obj(?ct and history of 
the murder? 

The defendant said, ‘‘ I told Joseph, when he proposed it, 
that it was a silly business, and would get us into trouble.” 
He knew, then, what this business was; he knew that Joseph 
jiroposed it, and that he agreed to it, else he could not get tes 
into trouble ; he understood its bearing and its consequences. 
Thus mucdi was said, under circumstances that make it clearly 
evidence against him, before there is any pretence of an in- 
ducement held out. And does not this prove him to have Had 
a knowledge of the conspiracy ? 
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He knew the daggers had been destroyed, and he knew who 
committed the murder. How could he have innocently known 
these facts? Why, if by Rieliard’s story, this shows him 
guilty of a knowledge of the murder, and of the conspiracy. 
More than all, he knew when the deed was done, and that he 
went home afterwards. This shows his j)articipation in that 
deed. “Went home afterwards!” Home*, from what scene ? 
home, from what fact? home, from what transaction? home, 
from what place? This confirms the supposition that the pris- 
oner was in Brown Street for the purposes ascribed to him. 
These questions were directly put, sind directly answered. He 
does not intimate that Ik; recifived the information from an- 
other. Now, if he knows the time, and went home afterwards, 
and does not excuse himself, is not this an admission that he 
had a hand in this murder? Already proved to be a conspira- 
tor in the murder, he now confesses that he knew who did it, at 
what time it was done, that he was himself out of his own 
house at the time, and went home afterwards. Is not this con- 
clusive, if not explained? 'fhen comes the club. He told 
where it was. This is like possession of stohm goods. He 
is charged with the guilty knowledge of this concealment. He 
must show, not say, how he came by this knowledge. If a 
man be found with stolen goods, he must jirove how he came 
by them. The place of deposit of the club was premeditated 
and selected, and he knew where it was. 

Josiqih Knapp was fin ;iccessory, and an accessory only ; he 
knew only what was told him. But the prisoner knew the jiar- 
ticular spot in which tln^ club might be found. This shows his 
knowledge something more than that of an accessory. This 
presumption must be rclnitted by evidence, or it stands strong 
against him. lie has too much knowledge of this transaction 
to have come innocently by it. It must stand against him 
until he explains it. 

This testimony of Mr. Colman is represented as new mritter, 
and therefore an attempt has been made to excite a prejudice 
against it. It is not so. IIow litile is there in it, after all, that 
did not appear from other sources ? It is mainly confirmatory. 
Compare what you learn from this confession with what you 

before knew. 

* 

As to its being proposed by Joseph, was not that known? 
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As to Richard’s being alone in the house, was not that known? 

As to the daggers, was not lhat known ? 

As to the time of the murder, was not that known? 

As to his being out that night, was not that known? 

As to his returning afterwards, was not that known ? 

As to the club, was not that known? 

So this information confirms what was known before, and 
fully confirms it. 

One word as to the interview between Mr. Colman and 
Phippen Knapp on the turnpike. It is said that Mr. Colman’s 
coiuluct in this matter is inconsistent with his testimony. There 
does not appear to me to be any inconsistency, lie tells you 
that his object was to save Josepli, and to hurt no one, and 
least of all the prisoner at the bar. He had ])robably told Mr. 
White the substance of what he heard at the prison. He had 
probably told him that Prank confirmed what Joseph had con- 
fessed. He was unwilling to be the instrument of harm to 
Frank. He therefore, at the request of Phippen Knaiip, wrote 
a note to Mr. White, requesting him to consider Joseph as au- 
thority for the information he had reiicived. He t(*lls you that 
this is the only thing he has to regret; as it may seem to be an 
evasion, as h(i doubts whether it was eiitiridy correct. If it was 
an evasion, if it was a deviation, if it was an error, it was an 
error of mercy, an error of kindness ; an error that proves he had 
no hostility to the prisoner at the bar. It does not in the least 
vary his testimony, or affect its correctness. Gentlemen, I look 
on the evidence of Mr. Colman as highly important ; not as 
bringing into the cause new facts, but as confirming, in a very 
satisfactory manner, otiicr evidence. It is incredible that he 
can be false, and that he is seeking tln^ jirisoner’s life; through 
false swearing. If he is true, it is incredible that the prisoner 
can be innocent. 

Gentlemen, I have gone through with the evidence in this 
case, and have endeavored to state it plainly and fairly before 
you. I think there are conclusions to be drawn from it, the ac- 
curacy of which you cannot doubt. I think you cannot doubt 
that there was a conspiracy formed for the purpose of commit- 
ting this murder, and who the conspirators were : 

That you cannot doubt that the Crowninshields and the 
Knapps were the parties in this conspiracy : 
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That you cannot doubt that the prisoner at the bar knew 
that the murder was to be done on the night of the 6th of 
April : 

That you cannot doubt that the murderers of Captain White 
were the susj)icious persons seen in and about Brown Street on 
that night: 

That you cannot doubt that Richard Crowninshield was the 
perpetrator of that crime : 

Tiiat you cannot doubt that the prisoner at the bar was in 
Brown Street on that ni ght. 

If there, then it must be by agreement, to countenance, to aid 
the perpetrator. And if so, then he is guilty as Principal. 

Gentlemen, your whole concern should be to do your duty, 
and leave consequences to take care of themselves. Vou will 
receive the law from the court. Your verdict, it is true, may 
endanger the prisoner’s life, but then it is to save other lives. 
If the prisoner’s guilt has been shown and proved beyond all 
reasonable doubt, you will convict him. If such reasonable 
doubts of guilt still remain, you will acipiit him. You are the 
judges of the whole ease. You owe ti duty to the public, as 
well as to the prisoner at the bar. You cannot presume to be 
wiser than the law. Your duty is a plain, straight-forward one. 
Doubtless we would all judge him in iiK'rcy. Towards him, as 
an individual, the law inculcates no hostility; but towards him, 
if proved to be a murdcaer, the law, and the oaths you have 
taken, and public justice, demand that you do your duty. 

With consciences satislied with the discharge of duty, no 
consequences can harm you. There is no evil that we cannot 
either face or fly from, but the consciousness of duty disregard- 
ed. A sense of duty pursues us ever. It is omnijiresent, like 
the Deity. If we take to ourselves the wings of the morning, 
and dwell in the uttermost parts of the sea, duty performed, or 
duty violated, is still with us, for our happiness or our misery. 
If we say the darkness shall cover us, in the darkness as in the 
light our obligations arc yet with us. We cannot escajic their 
power, nor fly from their presence. They are with us in thia 
life, will be with us at its close ; and in that scene of inconceiv- 
able solemnity, which lies yet farther onward, we shall still find 
ourjjclvcs surrounded by the consciousness of duty, to pain us 
wherever it has been violated, and to console us so far as God 
may have given us grace to perform it. 



THE BANK OE THE UNITEH STATES AGAINST 
WILLIAM D. rillMUOSE.* 


Tiik case of The Bank of the United States against William D. Prim- 
rose was hronght up by appeal from the Circuit Court of Alabama, to- 
gether with tlu^ cases of Tlu; Ikmk of Augusta against Joseph Ik Earle, 
and The New Orleans and Carrollton Railroad Company also against 
Joseph B. Earle. The same ])rinciple was at issue in the three cases. 

The facts in the case of The Bank of the United States against Wil- 
liam I). Primrose M('r(? us follow's. 

“The Baid< of The United Slates, incorj)oral('d by the legislature of 
the State of Peimsylvania, as the hohlcrs of a bill of exchange, [)rotested 
for non-payment, for live thousand three hundred and fifty dollars, drawn 
by Charles Gascoigne, at Mobile, on the 14th of January, 1837, at four 
months, on J. and C. Gascoigne of New York, in favor of W illiam D. 
Primrose, and by liim indorsed, instituted, in OiGober, 1837, an action 
against tlu; indorser of the hill, in the Circuit Court of the Southern Dis- 
trict of Alabama. 'I’lu' agreed facts of the case which were submitted 
to the Circuit Court wi.-rc as follows. 

“The jilaintiils are a body corporate (wisting under and by virtue of 
a law of the State of Pennsylvania, authorized by its charter to sue and 
be sued bv the name of the Pn^sidemt, Directors, and Company of the 
Bank of the United States, and to deal in bills of exchange; and com- 
posed of citizens of Pcumsylvania, and of States of the LlnitiuJ States 
other than the State of Alabama. The defendant is a citizen of the 
State of Alabama. (»eorge IVug Jr. was the agent of tlio plaintitfs, resi- 
dent in Mobihg and in the j)(tss(!ssion of funds belonging to the plain- 
tiffs, intrusted to him for the sole jmrpose of purchasing bills of ex- 
change. The said George Poe, Jr., as such agent, on the 14th day of 
January, 1837, jnirchased at Mobile the bill declared upon, and paid for 
the same in notes of the branch of the Bunk of tlie State of Alabama at 

* An argument made in tlie Supreme Court of the United States, on thp 9th 
of February, 1839. 
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Mobile. The (lefendant is the payee of the hill, and indorsed it to plain- 
tiffs, the present holders. The bill was presented at maturity to the ac- 
ceptors, and duly protested for non-payment, and due and legal notice 
given to the defendant. 

“ The (jiiestion for the opinion of the court on the foregoing statement 
of facts is, whether the purchase of the said hill of exchange by the plain- 
tiffs as aforesaid was a valid contract under the laws of Alabama. If 
the court he of opinion that the said contract was valid, and that the said 
plaintilfs, as holders of the said hill, acquired the legal title thereto by 
the said purchase, then judgtucnt to he rendered for the plaintilfs for the 
sum of five thousand three hundred and lifty dollars, with ijitei’ost at 
eight per cent, since the 30th of May, 1837, and ten per cent, dam- 
ages. Hut if the court he of opinion that the said j)urchase was i)r()hib- 
ited by the laws of Alabama, and the contract was therefore invalid and 
void, judgment is to he rendered for the defendant. 

“ The Circuit Court of Alabama gave judgment for the defendant.” 

The cause was transferred by writ of error to the Supremo Court of 
the United States, and was tried in (connection with the two others above 
named, in which the same (piestion was raised. 

The case of The Hank of the United States against Primrose was ar- 
gued by Mr. Sergeant and Mr. AVT-bstcr for the ])lainti!fs in error. The 
cause was one of high im[)ortance, covering a vast varicity of contracts 
enhuxul into in the several Stales of the Union by the agents of corpora- 
tions established in other States. It was calledat the tinuc the “ Gi'eal 
Appeal Case from Alabama.” 

The opinion (.)f the Supreme Court of the Ujiited States, reversing the 
decision of the court below, was delivered by Chief .lusticc Taney, Mr. 
Justice Baldwin concurring in the judgnamt of the court, for reasons 
stated in an opinion of his own, and Mr. Justice McKinley dissenting. 

Mr. Webster’s argument was as follows. 

The record presents this case. 

The Hank of the UniHul States is a corporation created by a 
law of the State of PeniKsylvania. By that act the bank, among 
other functions, possesses that (^f dealing in bills of exchange. 
In the month of January, 1837, having funds in Nlobile, this 
bank, through the instrunnmtality of its agent, IMr. Poe, pur- 
chased a bill of exchange to remit to New York. This bill, 
drawn at Mobile upon New York, and indorsed by William D. 
Primrose, the defendant in this case, not having been paid cither 
• at New York or by the drawer, the Bank of the United States 
instituted this suit in the Circuit Court of Alabama, to recover 
the money due on the bill. 
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In the court below, it was decided that the contract by Poe in 
behalf of the bank was void, on two grounds : First, because 
it was a contract made by tlie Bank of the United States, in 
the State of Alabama; whereas a bank incorporated by the 
State of Pennsylvania can do no act out of the limits of Penn- 
sylvania. Secondly, because Alabama has a bank of her own, 
the capital of which is owned by the State herself, which is au- 
thorized to buy and sell exchange, and from the profits of which 
she deriv(;s her revenue; and the purchase of liills of exchange 
being a banking operation, the purchase of such bills by others', 
at least by any corporation, although there is no express law for- 
bidding it, is against the policy of the State of Alabama, as it 
may be inferred from the provisions of the constitution of that 
State, and the law made in conformity thereto. 

It is admitted that the parties are rightfully in court. It is 
admitted, also, that the defendant is a citizen of Alabama, and 
that all the citizens who compose the corjioralion of the Bank 
of the United States are citizens of the State of Pennsylvania, 
or of some other State than Alabama. The ([uestion is, Can 
they, as a corporation, do any act within the State of Alabama? 
In other words, is there any thing in the constitution or laws of 
the State of Alabama which prohibits, or rightfully can prohib- 
it, citizens of other States, or corporations created by other 
States, from buying and selling bills of exchange in the State of 
Alabama ? 

In his argument, yesterday, for the defendant in this case, 
my learned friend* asked certain questions which I propose to 
answer. 

Can this bank, said h(^, transfer itself into the State of Ala- 
bama? Certainly not. Can it establish a branch in the State 
of Alabama, there to perform the same duties, and transact the 
same business, in all respects, as in the State of Pennsylvania? 
Certainly not. Can it exercise in the State of Alabama any of 
its corporate functions? Certainly it can. For my learned 
friend admits its right to sue in that State, which is a right that 
it possesses solely by the authority of the Pennsylvania law by 
which the bank is incorporated. 

We thus clear the case of some difficulty by arriving at this 


* Mr. Vande Gruff. 
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point, the admission on Both sides that there arc ceriain powers 
which the hank can exercise within the State of Alabama, and 
certain others which it cannot exercise. 

The question is, then, whether the bank can exercise, within 
the State of Alabama, this very power of buying a bill of ex- 
change. 

Our proposition is, that she can buy a bill of exchaiige within 
the State of Alabama ; because there are no corporate functions 
necessary to the act of buying a bill of exchange ; because buying 
and selling exchange is a thing open to all the world, in Alaba- 
ma as well as everywhere else ; because, all hough th(', power to 
buy and sell bills of exchange be conferred upon this bank by 
its charter, and it could not buy or sell a bill of exchange with- 
out that provision in its charter, yet this power was conferred 
upon it, as were other powers conferred by its charter, to })lace 
the bank upon the same footing as an individual ; to give it, not 
a monopoly, not an exclusive privilege, in this respect, but sim- 
ply the same power which the members of the eor})oration, as 
individuals, have an unquestionable right to ('xereise. The 
banker, the broker, the merchant, the manufacturer, all buy bills 
of exchange as individuals; (lie individuals who compose a cor- 
poration may do it; and we say that th(‘y may do it, though 
they do it in the name of, and for, the corporation. We say, 
undoubtedly, that they cannot acquire power, under the Penn- 
sylvania chart(;r, to do acts in Alabama which they cannot do 
as individuals; but we say that tin; corporation may do, in their 
corporate charact(*r, in Alabama, all such acts, authorized by 
their charier, as the members then'of would have a right to per- 
form as individuals. 

The learned counsel on the other side was certainly not dis- 
posed to concede, gratuitously, any thing in this case. Yet he 
did admit that there might be a case in which the acts of a cor- 
poration oreateil by one State, done in another State, would 
be valid. lie supposed the case of a railroad company in one 
State sending an agent into another State to buy iron for the 
construction of the road. Without conceding expressly tln^ point 
of law in that case, he admitted that it would be a case very 
different from the present ; and he gave as a reason for this ad- 
mission, that it would be a single special act, necessary to ena- 
ble Ihe corporation to execute its functions within the State to 

VOL. VI. 10 
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which it belonged, and in this respobt differing from the case 
now under consideraiion. In what eircnmslance, it may well 
be asked, do the cases differ? One act only of the corporation 
of the Bank of the United States is set forth in this record, and 
that act stands singly and by itself. 'J'liere is no proof before 
the court, that the corporation cv('r bought another bill of ex- 
change than that which is the subject of this suit. Transac- 
tions of this nature must iK'cessarily come om^ by one before 
this court, when they come at all, and must stand or fall on 
their individual merits, and not upon the supjmsitioii of any 
policy which would recognize the legality of a single act, and 
deny the validity of the dealings or transactions generally, of 
which that act is a part. 

Then, as to the other reason stated by my leariK'd friend in 
support of the idea that such a purchase of iron might be ad- 
mitted, he says it is because that, in that case, the purchase, 
being made abroad solely to enable the corporation to p(a*form 
its functions at homo, might be considered legal, uiuhT the kiw 
of comity of one State toward anotlnT. 

Now, that supposed case is precisely the case before the 
court. Here is the case of a corporation ertablished in Phila- 
delphia, one of whose lawful functions is to deal in exchange. 
A Philadelphia merchant, having complied with the order of 
his correspondent in Alabama, draws a bill u})on him for the 
amount due iu consequence, goes to the Bank of the United 
States, and sells the bill. The funds thus realized by the bank 
from the purchase of bills of exchange accumulate in Alabama. 
How are those funds to be brought back by the Philadelphia 
corporation within its control? 'J’he bank has unquestioned 
power to deal in bills of exchange. Can there be such a thing 
as dealing in exchange^ with a power to act only at one end of 
the line ? Certainly not. How, then, is the bank in Philadel- 
phia to get its funds back from Alabama? Suppose that it 
were to send an agent there and buy specie. Can the bank 
ship the specie? Can it sign an agreement for the freight, in- 
surance, and charges of bringing it round? To do that would 
be an act of commerce, of navigation, not of exchange. A 
power conferred upon a bank to deal in exchange would be 
perfectly nugatory, unless accompanied by a power also to 
direct its funds to be remitted. The practical result of a con- 
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trary construction would ])c, that this Pennsylvania bank may 
carry on exchange between Philadel})hia and Reading, or Phil- 
adelphia and Lancaster, but not by })ossibility witli Mobile, or 
any other city or place in the South, or even with New York, 
Trenton, or J^altimore. Out of Pennsylvania it could only buy 
ajid remit. It could get no return. An exchange that runs but 
one way! What sort of an exchang'c is that? 

Having cleared the case of some of these geruiralities, Mr. Webster 
proceeded to the exposition of what lie considered a constitutional, 
American view of the question. 


The record of this case finds that these plaintiffs, the mem- 
bers of the corporation of the Bank of the LTnited States, are 
citizens of other States, and that the defendant is a citizen of 
Alabama. Now, in the first place, (to begin at the begin- 
ning of this part of the question,) what are the relations which 
the individual citizens of one State bear to the individual citi- 
zens of any other State of this Union ? 

How did the matter stand before the Revolution ? When 
fhese States were Colonies, what was the relation between the 
inhabitants of the dilferent Colonies? Certainly it was not one 
of aliens. They were not, indeed, all citizens of the same Col- 
ony; but certainly tln'.y were fellow-subjects, and owed a com- 
mon allegiance ; and it was not competent for the legislative 
power to say ihat the citizens of any one of the Colonics should 
be alien to tluj others. This was the state of the case until the 
4th of July, 1776, when this common allegiance was thrown 
off. After a short interval of two years, and the renunciation 
of that allegiance, the Artieh^s of Confederation were ado})ted; 
and now let us see what was the relation between the citizens 
of the dilferent States by those artich^s. The government had 
become a coiilederation. But it wars something more, much 
more. It was not merely an alliance Ix'tween distinct govern- 
ments for the common defence and general welfare, but it rec- 
ognized and confirmed a community of interest, of character, 
and of privileges, between the citizens of the several States. 
“ The better to secure and })erpetuatc mutual friendship and in- 
tercourse among the people of the different States in this 
Union,” said the fourth of the Articles of Confederation, “ the 
free inhabitants of each of these States shall be entitled to all 
the ’privileges and immunities of free citizens in the several 
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States ; and the people of each State shall have free ingress and 
egress to and from any other State, and shall enjoy therein all 
the privileges of trade and commerce.’^ This placed the inhab- 
itants of each State on equal ground as to the rights and privi- 
leges which they might exercise in every other State. 

So things stood at tlic adoption of the Constitution of the 
United States, l^lie articki of the prestait Constitution, in fewer 
words and more general and comprehensive terms, confirms 
this community of rights and privileges in the following form: 
“ The citizens of each State shall be entitled to all the privileges 
and immunities of citizens in the several States.” However ob- 
vious and general this provision maybe, it will be found to have 
some particular application to the case now before the court; 
the article in the Confederation serving as the expounder of 
this article in the Constitution. 

That this article in the Constitution does not confer on the 
citizens of each State political rights in every other State is ad- 
mitk^d. A citizen of Pennsylvania cannot go into Virginia and 


vote at an elcctioii in that State ; though when he has acquired 
a residence in Virginia, and is otherwise qualifi(Ml as required 
by her constitution, he becomes, without formal adoption as a 
citizen of Virginia, a citizen of that State ])olitically. But for 
the purposes of trade, commerce, buying and selling, it is evi- 
dently not in the power of any State to impose any hinderance 
or embarrassment, or lay any excise, toll, duty, or exclusion, up- 
on citizens of other Stales, or to j)lace them, coming there, upon 
a dilfercnt footing from her own citizens. There is one provis- 
ion, then, in the Constitution, by which citizens of one State 
may trade in another without hinderance or embarrassment. 

There is another provision of the Constitution, by which citi- 
zens of one State are entitled to sue citizens of any other State 
in the courts of the United States. This is a very plain and 
clear right under the Cojistitution ; but it is not more clear than 
tile preceding. 

Here, then, are two distinct constitutional provisions confer- 
ring power upon citizens of Pennsylvania and every other State, 
as to what they may do in Alabama or any other State. Citi- 
zens of other States may trade in Alabama, in whatsoever is 
lawful to citizens of Alabama ; and if, in the course of their deal- 
ings, they have claims on citizens of Alabama, they may sue in 
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Alabama in the courts of the United States. This is American 
constitutional law, independent of all comity whatever. 

By the decisions of this court, it has been settled that this 
right to sue is a right which may be exercised in the name of a 
corporation. Here is one of the rights, then, which may be 
exercised in Alabama by citizens of another State in the name 
of a corporation. If citizens of Pennsylvania can exercise in 
Alabama the right to sue, in the name of a cor})oration, what 
hinders them from exercisino: in the same manner this other 
constitutional right, the right to trade ? If it be the established 
right of persons in Pennsylvania to sue in Alabama, in the 
name of a corpoi’ation, why may they not do any other lawful 
act in the name of a corporation ? If no reason to the contrary 
can be given, then the law in the one case is the law also in the 
other case. 

My learned friend says, indeed, that suing and making a con- 
tract are difli.Tent things. True; but this argument, so far 
as it has any force, makes against his cause ; for it is a much 
more distinct exercise of corporate power to bring a suit, than 
to make a purchase by an agent. What does the law take to 
be true, when it says that a corporation of one Slate may sue in 
another ? Why, that the corporation is there, in court, ready to 
submit to the court’s decree, a party on its record. But in the 
case of the purchase of the bill of exchange which is the sub- 
ject of this suit, what is assumed ? No more than that George 
Poe bought a bill of exchange, and paid the value for it on ac- 
count of his employers in Philadelphia. So far from its being a 
more natural right for a corporation to be allowed to sue, it is a 
more natural right to be. allowed to trade, in a State in whicli 
the corporation does not exist. What is the distinction ? Buy- 
ing a bill of exchange is said to be an act, and therefore the 
corporation could not do it in Alabama. Is not a suit an act? 
Is it not doing ? Does it not, in truth, involve many acts? 

The truth is, that this argument against the power of a cor- 
poration to do acts beyond the territorial jurisdiction of the au- 
thority by which it is created, is refuted by all history as well as 
by plain reason. 

What have all the great corporations in England been doing 
for centuries back? The English East India Company, as far 
back as the reign of Elizabeth, has been trading all over the 

10 * 
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Eastern world. That company traded in Asia before Great 
Britain had established any territorial government there, and in 
other parts of the world where England never pretended to any 
territorial authority. The Bank of England, established in 1694, 
has been always trading and dealing in exchanges and bullion 
with Hamburg, A-insterdani, an<l other marts of Europe. Nu- 
merous other corporations have been created in England for the 
purpose of exercising })ower over matters and things in territories 
wherein the power of England has never been exerted. The 
whole commercial world is full of such corporations, exercising 
similar powc'rs beyond the territorial jurisdiction within which 
they have legal existence. 

I say, then, that the right secured to the people of Pennsylva- 
nia, to sue in any other State in the name of a corporation, is 
no more clear than this other right of such a corporation to trade 
in any other State ; nor even so clear. Jt is a more violent 
legal presumption, or a much greater extent of national courtesy 
or comity, to suppose a foreign corporation actually in court, in 
its legal existence, with its legal attributes, and acting in its 
own name, than it is to allow an ordinary act of trade, done by 
its agent, on its own account, to be a valid transaction. 

4'here is an opinion of this court directly bearing on this ques- 
tion. It was in the ease of the Bank of the United States v. 
Deveaux, decided in 1809. The bank here mentioned was the 
first Bank of the United States, which had not, like the last, 
express authority given in its charter to sue in the courts of 
the United Stales. It siU'd, therefore, as this plaintilT sues, in 
its name as a corporation; but with an averment, as here, that 
its members were citizens of Pennsylvania, the action being 
brought against a citizen of Georgia. The only question was, 
whether the plaintitfs might not exercise their constitutional 
right to sue in the courts of the United States, although they 
appeared in the name of their Pennsylvania cor})oration ; and 
the court decided that they might. “ Substantially and essen- 
tially,” said Chi(!f Justice Marshall, “the parties in such a case, 
where the members of the corporation are aliens, or citizens of 
a different State from the opposite party, come within the spirit 
and terms of the jurisdiction conferred by the Constitution on 
the national tribunals That corporations composed of cit- 

izens are considered by the legislature as citizens, under certain 
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circumstances, is to be strongly inferred from the registering 
acts. It never could be intended that an American registered 
vessel, abandoned to an insurance company composed of citi- 
zens, should lose her character as an American vessel; and yet 
this would be the conseciuencc of declaring that the members 
of llie corporation W(;re, to every intent and. purpose, out of 
view, and merged in the corporation.” 

The argument here is, that citizens of a State may exercise 
their rights of suing, as such citizens, in the name of their cor- 
poration ; because in such a name the law recognizes them as 
competent to engage in transactions, hold property, and enjoy 
rights prop(‘r for them as citizens. 

If the court concur in this language of its own opinion as far 
back as the year 1809, it must be admitted that the rights of 
the people of Pennsylvania, as citizens of the United State.^^, 
are not merged in the act of incorporation by which they are 
associated, and under which they are parties to this suit. If 
there ever was a human being that did not argiu) to the obscure 
from Ihe more obscure, it was C(‘rtainlv the late Chief Justice of 
the United States. And what is his argument to prove that the 
citizens of one Slate may sue in another by a corporate name? 
It is, as I have said, that they may sue by a corporate name, 
because they can do acts out of court by a corporate name; 
whilst, directly reversing this conclusion, it has been held in this 
case, in the court below, tlitit, whilst a corporation of one State 
may rightfully sue in another State, it cannot do any other act 
therein. 

In this view of the case, I see no occasion to call to our aid 
the law of comity or international courtt?sy. Here our case 
stands, independently of that law, on American ground, as an 
American question. 

Now, as to the reason of the ease. What possible ditfercnce 
can it make, if these citizens of Pennsylvania can trade, or buy 
and sell bills in Alabama, whether the trading, or buying and 
selling, be under one agency or another? That Poe (the agent 
of the Bank of the United States at Mobile) could, under a 
power of attorney from a citizen of Philadelphia, buy and sell 
bills of exchange in Alabama, will not be denied. If, without 
an act of incorporation, several citizens of Philadelphia should 
form an association to buy and sell bills of exchange, with five 
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directors or managers of its concerns, those five directors may 
send as many agents as they please into other States to buy 
bills of exchange, and transact other business of this descrip- 
tion. Having thus formed themselves into this associated com- 
pany, and appointed agents for the purpose of transacting their 
business, if they should go one step further, and obtain a charter 
from Pennsylvania, that their meetings and proceedings may 
be more regular, and the acts of the association more mi'thodi- 
cal, what would be the diircrence, in the eye of reason, between 
the acts of the members of such a corporation, and the acts of 
the same individuals associated for the same purposes without 
incorporation, and acting by common agents, correspondents, or 
attorneys ? The officers of a bank arc but the agents of the 
proprietors; and their purchases and sales arc founded upon 
their property, and directed by their will, in the same manner 
as the acts of agents of unincorporated associations or partner- 
ships. The Girard Bank, we all know, was never incorporated 
until after Mr. Girard’s death ; yet its proprietor, during a con- 
siderable part of his life, and until his death, acted as a banker. 
Could he not, during his life, send an agent into Alabama, and 
there purchase bills of exchange? And if his neighbors over 
the way chose to ask for an act of incorporation from tlie State 
of Pennsylvania, are they thereby any less entitled to the privi- 
leges common to all other citizens than Stephen Girard was ? 

I agree, certainly, in general, that a State law cannot operate 
ex-territorially, as the phrase is. But it is a rule of law, that a 
State authority may create an artificial being, giving it legal 
existence; and that that being, thus created, may legally sue in 
other States than that by which it is created. It follows, of 
course, as a consequence of the right of suit in another State, 
that it may obtain judgment there. If it obtain judgment, it 
may accept satisfaction of that judgment. If a judgment be 
obtained in Alabama by the Bank of the United States, would 
not an acknowledgment of satisfaction by an agent of the bank 
be a satisfaction of the decree of the court? How is the fruit 
of a suit to be gathered, if the bank, by its agent, cannot do 
this act ? What benefit can it be to this bank to be allowed to 
sue in Alabama, if it cannot take the money sued for ? But it 
is said by the court below, that it cannot recover money, in 
Alabama, because it cannot do an act there ! According to this 
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argument, although the power to appeal to law and the power 
to recover judgment exist, yet the fructus leg‘is is all dust and 
ashes. 

On the commercial branch of this question I shall say but 
little. But thus much I will say. The State of Alabama can- 
not make any commercial regulation for her own emolument 
or benefit such as shall create any diirereiice between her own 
citizens and citizens of other States. I do not say tliat the 
State of Alabama may not make corporations, and give to 
them privileges which she does not give to her citizens. But I 
do say, that she cannot create a monopoly to the prejudice of 
citizens of other States, or to the disparagement or prejudice 
of any common commercial right. Suppose that a })ersoii hav- 
ing occasion to purchase bills of exchange shoidd not like the 
credit of bills sold by the Bank of Alabama; or suj)pose (what 
is within the reach of possibility) that the Bank of Alabama 
should fail; may not a citizen buy bills elsewhere ? Or is it 
supposed that the State of Alabama can giv(i such a preference 
to any institution of her own in the buying and selling of ex- 
change, that no exchange can be bought and sold within her 
limits but by that institution ? .It would be, doubtless, doing 
the State great injustice to siq)pose that she could entertain 
any such purpose. 

In conclusion of the argument u})on this ])oint, I maintain 
that the plaintilFs in this case had a right to pundiase this bill, 
and to recover judgment upon it. For the same reason that 
they had a right to bring this suit, they had the right to do the 
act upon which the suit was brought. 


But if the rights of the plaintitl’s, under this constitutional 
view of the case, be doubted, then what has been called the 
comity of nations obliges the court to sustain the jilaintitrs in 
this cause. 

The term “comity” is taken from the civil law. Vat tel has no 
distinct chapter upon that head. But the doctrine is laid down 
by other authorities with sullicient distinctness, and in ellect 
by him. It is, in general terms, that there art^, betw('en nations 
at peace with one another, rights, both national and individual, 
resulting from the comity or courtesy due from one friendly na- 
tion to another. Among these is the right to sue in their courts 
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respectively ; the right to travel in each otheFs dominions ; the 
right to pursue one’s vocation in trade; the right to do all 
things, generally, which belong to the citizens proper of each 
country, and which they are not precluded from doing by some 
positive law of the state. Among these rights, one of the 
clearest is the right of a citizen of one nation to take away his 
property from the territory of any other friendly nation, without 
molestation or objection. This is what we call the comity of 
nations. It is the usage of nations, and has become a positive 
obligation on all nations. I know that it is but customary or 
voluntary law; that it is a law existing by the common under- 
standing and consent of nations, and not establislied for the 
government of nations by any common superior. For this rea- 
son, every nation, to a certain extent, judges for itself of the ex- 
tent of the obligation of this law, and puts its own construction 
upon it. Every other nation, liowevcr, has a riglit to do the 
same; and if, therefore, any two nations diller irreconcilably in 
their construction of this law, there is no resort ft)r settling that 
diflerence but the tdUma ratio reg'um. 

The right of a foreigner to sue in the courts of any country 
may be regulated by particular laws or ordinances of that coun- 
try. He may be rec^uired to give security for the costs of suit 
in any case, or not to leave the countrv until the end of the 
controversy. He may possibly be required to give s(‘curity that 
he will not carry his property out of the country till his debts 
are paid. But if, und(‘r jnctcnce of such regulation, any nation 
shall impose unreasonable restrictions or j)enalti(?s on the citi- 
zens of any other nation, t he power of judging that matter for 
itself lies with that other nation. Suppose that the government 
of the United States, for example, should say that every for- 
eigner should pay into the public treasury ten, twenty, or fifty 
per cent, of any amount which he might r(?cover by suit in our 
courts of law, would such a regulation be perfectly just and 
right? Or would not the practice of such extortion upon the 
citizens of other nations be a just ground of complaint ; and, if 
unredressed, a ground of war much more reasonable than most 
of the causes which put nations in arms against one another? 
What is, in hict, now the question which has assumed so seri- 
ous an aspect between the governments of France and Mexico ? 
One of the leading causes of diflerence between the two coun- 
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tries, so far as I understand it, is, not that the courts of Mexico 
are not open to the citizens or subjects of France, but that the 
courts do not do justice between them and the citizens of Mex- 
ico ; in other words, that French subjects are not treated in 
Mexico according to the comity of the law of nations. I do 
not speak of the merits of this quarrel. Into that question I do 
not enter; I speak only of things alleged between the parties. 
Look into Vattel, and you will find that this very right to carry 
away property, the proceeds of trjide, from a foreign friendly 
country, by exchang-e^ is a well-nnd('rstood and positive prin- 
ciple of the law of nations. Suppose that there existed no 
treaties between the United States and France or Fingland 
guarantying these rights to each other’s citizens, these rights 
would yet exist by tacit consent and permission. Suppose this 
government, in the absence of treaties, were to shut its courts 
against the citizens of either nation, (to do so would be only a 
violation of the comity of nations,) and should grant them no 
redress upon complaint being made, it would, utKiuestionably, 
be ground of war against the United States by that nation. 

There are in London several incor])orated insurniice compa* 
nies. Suppose a ship, insured by one of these companies, 
should be wrecked in the Chesapeake Bay. Being abandoned, 
she became the property of the corporation by which she was 
insured. I demand whether the insurers may not come and 
take this property, and bring an action for it, if necessary, in 
any court in this country, State or Federal. They may recover 
by an action of tort against the wrongdoer. They may replevy 
their property, if necessary, or sell it, or refit it, or send it back. 
Unquestionably, if any country were to debar the citizens of 
another country from the enjoyment of these common rights 
within its territorial jurisdiction, it would be cause of war. 1 
do not mean that a single act of that sort would or should 
bring on a war; but it would be an act of that nature, so plain 
and manifest a violation of our duty, under the law of nations, 
as to justify war. According to the judgment of the court be- 
low, in the present ease, however, these insurance companies 
would be deprived of their rightful remedy. You let them sue, 
indeed ; but that is all. 

I may here refer to* a case tried some time ago in the Circuit 
Court of the Massachusetts District, in which I was of counsel. 
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A vessel insured in Boston was \\Tecked in Nova Scotia, 
and was abandoned to the insurers. The insurance office 
sent out an agent, who did that which the owner of the ves- 
sel said was an acceptance of the abandonment. On the 
question whether ihe agent of the Boston office accej)ted the 
abandoninent, the {X)art decided the case. If we had said that 
we sent him down, ind(?ed, but that his agency ceased when he 
got to the boundary line of the State, and he could do no act 
when he got beyond it, and the court had agreetl with us, we 
might, perha})s, liave gained our cause. But it never occurred 
to me, nor probably to the court, that the functions of our agent 
ended the moment that he passed the limits of the State. 

The law of comity is a part of the law of nations ; and it 
authorizes a corporation of any State to make contracts beyond 
the limits of that State. 

How docs a State contract ? How many of the States of 
this Union have made contracts for loans in Hngland! A State 
is sovereign, in a certain sense. But when a State sues, it sues 
as a corporation. When it enters into contracts with the citi- 
zens of foreign nations, it does so in its corporate character. I 
now say, that it is the adjudgcnl and admitted law of the world, 
that corporations have the same right to contract and to sue in 
foreign countries that individuals have. By tlie law of nations, 
individuals of other countries arc allowed in this country to 
contract and sue; and we make no distinction, in the case of 
individuals, between the right to sue and the right to contract. 
Nor can any such distinction be sustained in law in the case 
of corporations. Where, in history, in the books, is any law or 
dictum to be found, (except the disputed case from Virginia,) 
in which a distinction is drawn between Ihe rights of individuals 
and of corporations to contract and sue in foreign countries in 
regard to things generally free and open to every body ? In 
the wliole civilized world, at home and abroad, in England, 
Holland, and other countries of Europe, the equal riglits of cor- 
porations and individuals, in this respect, have been undisputed 
until now, and in this case ; and if a distinction is to be set up 
between them at this day, it lies with the counsel on the other 
side to produce some semblance of authority or show’ of reason 
for it. 

But it is argued, that, though this law of comity exists a^ be- 
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tween independent nations, it does not exist between the States 
of this Union. That argument appears to have been the foun- 
dation of the judgment in the court below. 

In respect to this law of comity, it is said. States are not 
nations; they have no national sovereignty; a sort of residuum 
of sovereignty is all that remains to them. The national sover- 
eignty, it is said, is conferred on this government, and part of 
the municipal sovereignty. The rest of the municipal sover- 
eignty belongs to the States. Notwithstanding the respect 
which I entertain for the learned judge who presided in that 
court, I cannot follow in the train of his argument. I can 
make no diagram, such as this, of the partition of national char- 
acter between the State and the general governments. I can- 
not map it out, and say, “ So far is national, and so far muni- 
cipal ; and here is the exact line where the one begins and the 
other ends.” We have no second Laplace, and we never shall 
have, with his Mecanique PoUlique^ able to define and describe 
the orbit of each sphere in our political system with such exact 
mathematical precision. Theixi is no such thing as arranging 
these governments of ours by the laws of gravitation, so that 
they will be sure to go on for ever without impinging. These 
institutions are practical, admirable, glorious, blessed creations. 
Still they were, when created, experimental institutions; and if 
the convention which framed the Constitution of the United 
States had set down in it certain general definitions of power, 
such as have been alleged in the argument of this ease, and 
stopped there, I verily believe that, in the course of the fifty 
years which have since elapsed, this government would have 
never gone into operation. 

Suppose that this Constitution had said, in terms, after the 
language of the court below, “ All national sovereignty shall 
belong to the United States ; all municipal sovereignty to the 
several States.” I will say that, however clear, however distinct, 
such a definition may appear to those who use it, the employ- 
ment of it in the Constitution could only have led to utter con- 
fusion and uncertainty. I am not prepared to say that the 
States have no national sovereignty. The laws of some of the 
States, Maryland and Virginia, for instance, provide punish- 
ment for treason. The power thus exercised is certainly not 
municipal. Virginia has a law of alienage ; that is, a power ex- 
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crcised against a foreign nation. Does not the question neces- 
sarily arise, when a power is exercised concerning an alien en- 
emy, “ Enemy to whom ? ” Tlic law of escheat, which exists in 
many States, is also the exercise of a great sovereign power. 

The term “ sovereignty ” does not occur in the Constitution 
at all. The Constitution treats States as States, and the Unit- 
ed States as the United States ; and, by a careful enumera- 
tion, declares all the powers that are granted to the United 
States, and all the r(!st are reserved to the States. If we pursue 
to the extreme point the powers granted and the powers re- 
served, the })owers of the general and State governments will 
be found, it is to be feared, impinging and in conflict. Our 
hope is, that the prudence and patriotism of the States, and the 
wisdom of this government, will })revent that catastrophe. For 
myself, I will pursue the advice of the court in Deveaux’s ease ; 
I will avoid nice metaphysical subtilties, and all useless theo- 
ries ; I will keep my feet out of the traps of general definition ; 
I will keep my feet out of all traps; I will keep to things as 
they are, and go no farther to inquire what they might be, if 
they were not what they are. The States of this Union, as 
States, are subject to all the voluntary and customary law of 
nations.* 

If, for the decision of any question, the proper rule is to be 
found in the law of nations, that law adheres to the subject. It 
follows the subject through, no matter into what place, high or 
low. You cannot escape the law of nations in a case where it 
is applicabhj. The air of every judicature is full of it. It per- 
vades the courts of law of the highest character, and the court 
of pie poudre ; ay, even the constable’s court. It is part of the 
universal law. It may share the glorious eulogy pronounced 
by Hooker upon law itself, that there is nothing so high as to 
be beyond the reach of its power, nothing so low as to be be- 
neath its care. If any question be within the influence of the 
law of nations, the law of nations is there. If the law of com- 
ity does not exist between the States of this Union, how can 
it exist between a State and the subjects of any foreign sover- 
eignty ? 

Upon all the consideration that I have given to the case, the 


* Vattel, p. 61. 
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conclusion seems to me inevitable, that, if th(^ law of comity do 
not exist between the States of this Union, it cannot exist bc- 
tw^’cen the States individually and foreign ])ow(‘rs. It is true, a 
State cannot mak(j a treaty ; she cannot be a party to a new 
chapter on the law of nations ; but the law which prevails among 
nations, the customary rule of judicature recognized by all na- 
tions, binds her in all her courts. 

I have heard no answer to another argument. If a contract 
be made in New York, with the expectation that it is to l>e 
there executed, and suit is brought upon it in Alabama, it is 
to be decided by the law of the State in which the contract was 
made. In a case now before this court, there has been a decis- 
ion by the court of Alabama, in which that court has undertaken 
to learn the law of the State of New York, and administer it in 
Alabama. Why take notice in Alabama of the law of New 
York ? Simply because there arc cases in which the courts in 
Alabama feel it to be their duty to administer that law, and to 
enforce rights accordingly. That is the very point for which 
we contend; namely, the court in Alabama should have given 
effect to rights exercised in that State by the j)laintitr in the 
present cause, under the authority of Pennsylvania, without 
prejudice to the State of Alabama. 

After all that has been said in argument about corporations, 
they are but forms of special partnership, in some of which the 
partners are severally liable. The whole end and aim of most 
of them, as with us, is to concentrate the means of small capi- 
talists in a form in which they can be used to advantage. 

In the Plastern States, manufactures too extensive for individ- 
ual ca})ital are carried on in this way. A large ([uantity of 
goods is manufactured and sold to the South, out of cotton 
bought in the South, to the amount of many millions in every 
year. Upon the princi[)le of the decision in the court be- 
low, the manufacturers of the goods and the growers of the 
cotton would be e(|ually precluded from recovering their dues. 
What will our fellow-citizens of the South say to this ? If, af- 
ter we have got their cotton, they cannot get their money for it, 
they will be in no great love, I think, with these new doctrines 
about the comity of States and nations. 

Again, look at the cpicstion as it regards the insurance offices. 
IIo’w are all marine insurances, fire insurances, and life insur- 
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ances effected in this country, but by the agency of companies 
incorporated by the several States ? And the insurances made 
by these companies beyond the limits of their particular States, 
are they all void ? I suppose that the insurances against fire 
effected for companies at Hartford, in Connecticut, alone, by 
agents all ewer the Northern States, may amount to an aggre- 
gate of some millions of dollars. I remember a case occurring 
in New Hampshire, of a suit against one of those companies 
for the amount of an insurance, in which a recovery was had 
against the company, and nothing was said, nor jirobably 
thought, of such a contract of insurance being illegal, on the 
ground that a corporation of Connecticut could not do an act or 
make a contract in New Hampshire. Are lliose insurances all 
to be held void, upon the principle of the decision from Alaliaraa? 

And as to notes issued by banks ; if one in Alabama hold 
the notes of a bank incor[)orated by Pennsylvania, are they 
void ? If one be robbed there of such notes, is it no theft ? If 
one counterfeit those notes there, is it no crime ? Are all such 
notes mere nullities, when out of the State where issued ? 

Reference has been made to statute-books to show cases 
in which the States have forbidden foreign insurance compa- 
nies from making insurances within their limits. Hut no such 
prohibition has been shown against insurances by citizens of, or 
companies created in, the different States. Is not this an exact 
case for the ap})lication of the rule, Exceptio prohat rcg ulam ? 
The fact of such prohibitory legislation shows that citizens of 
other States have, and that citizens of foreign powers had, be- 
fore they were excluded by law, the ri^hl to make insurances in 
any and every one of the States. 

I will next call the attention of the court to the deposit law, 
passed by Congress on the 23d of June, 183G. It is one of the 
conditions upon which, under that act, any State bank might 
become a depository of the public money, that it should enter 
into obligations “ to remder to the government all the dutic's and 
services heretofore re{|uired by law to be })erform(‘d by the late 
Bank of the United States, and its several branches or offices ” ; 
that is, to remit money to any part of the United States, trans- 
fer it from one State to another, and perform other financial ser- 
vices of this kind. But that act required, also, something more ; 
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and it shows how little versed we in Congress were (and I take 
to myself my full share of the shame) in the legal obstacles to 
the doing of acts in one Statci by corporations of other States. 
The first section of that act provides, that, “ in those States, 
Territories, or Districts, in which there are no banks,” the Secre- 
tary of the Treasury “may make arrangement with a bank or 
banks in some other State, Territory, or District, to cstaldish 
an agency or agencies in the States, Territories, or Districts so 
destitute of banks, as banks of deposit.” Here is an express 
recognition by Congress of the power of a State bank to create 
an agent for tlie purpose of dealing as a bank in anotlier State 
or Territory. 

It has been said, that, as there is no obligation of comity, un- 
der the law of nations, between the States, it remains for the 
legislatures of the several States to adopt, in their conduct to- 
wards each other, as much of the princi])le of comity as th('y 
please. Here, then, there is to be negotiation between the States, 
to determine how far they will observe this law of comity. 
They are thus required to do j)recisely what they cannot do. 
States cannot make treaties nor compacts. A State cannot 
negotiate. It cannot even hold an Indian talk! And now, I 
would ask how it ha})pens, at this time of the day, that this 
court is called upon to make a decision contrary to the spirit 
of the Constitution, and against the whole course of decisions in 
this country and in Europe, and the undisputed practice under 
this government for fifty years, overturning the law of com- 
ity, and leaving it to the States each to establish a comity of 
nations for itself. 

I shall .now take h'ave of the question of the power of a cor- 
poration created by one of the States to make contracts in an- 
other, and proceed to consider whether there be any thing in 
the laws or constitution of the State of Alabama which pre- 
vents the agent of the Bank of the United States in that State 
from making such a contract as that which is the foundation of 
this suit. 

It is said that the buying of a bill of exchange by such 
agent is contrary to the policy of the State of Alabama ; and 
this is inferred from the law establishing the Bank of Alabama ; 
that bank being authorized to deal in bills of exchange, and the 
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constitution of the State authorizing the establishment of no 
more than one bank in the State. 

This, however, is a violent inference from the premises. 
IIovv does the buying or selling bills of exchange in Alabama, 
by another purchaser than the Bank of Alabama, infringe her 
policy? Because, it is said, it diminishes the profits which she 
derives from the dealings of the bank. Profit is her jiolicy, it is 
argued ; gain, her end. Is it against her policy for Mr. Biddle 
to buy bills, because his bank is incorporated ; and not against 
her policy for Mr. Girard to buy bills, because his is not incor- 
porated ? Or how far does she carry this ])olicy imputed lo her? 
Is no one to be allowed to buy or sell bills of exchange in Alabama 
but a bank of her own, which may or may not be in credit, and 
may or may not be solvent? It would be strange indeed, were 
any State in this Union to adopt such a policy as this. But 
if the argument founded on this inferred policy of Alabama 
amounts to any thing, it proves, not that incorporated citizens 
of other States cannot buy or sell bills there, but that it is the 
policy of Alabama to prevent other citizens from buying bills at 
all in Alabama. 

1 think that there is no just foundation for the inference of 
any such policy on the part of the State of Alabama. By re- 
ferring to Aikin’s Digest of the laws of that State, it will be 
found that she has carried herjioiicy but little further than mere- 
ly establishing a bank. Her public ollicers are authorized to 
receive the notes of banks of other States in payment of dues to 
her; and she has enacted laws to punish the forgery of notes of 
other banks. Now, taking her acts together, considering them 
as a whole, the inference which has been drawn from her estab- 
lishment of a State bank under her constitution is certainly not 
sustained. 

To consider this argument, however, more closely. It is 
assumed by it, first, that the State meant, by her legislation, to 
take to herself all the profits of banking within her t(;rritorial 
limits ; and secondly, that the aet of buying and selling a bill 
of exchange belongs to banking. 

The profits of banking are derived more from circulation than 
from exchange. If the State meant, through her bank policy, 
to take all the profit ol banking, why has she not taken^ all 
the profits of circulation ? Not only she has done no such 
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thing, but she protects the circulation of the notes of banks of 
other States. 

I now beg to ask the particular attention of the court to this 
question: What is hanking? 

Alabiirna, in reference to banking, has done nothing but es- 
tablish a bank, and give it the usual banking powers. And 
when the learned counsel on the other side speak of banking", 
what do they mean by it ? A bank deals in exchange, and it 
buys or builds houses also ; so do individuals. If there be any 
thing peculiar in tluise acts by a bank, it must be, not in the na- 
ture of the acts individually, but in the aggregate of the whole. 
What constitutes banking must be something peculiar. There 
are various acts of legislation by dilf(;rcnt States in this coun- 
try, for granting or preventing the exercise of banking privileges. 
But has any law ever been passed to authorize or to prevent the 
buying by an individual of a bill of exchange? No one has ev- 
er heard of such a thing. The laws to restrain banking have all 
been direided to one end; that is, to rejiress the unauthorized 
cinailation of paper money. There arc various other functions 
])erformed by banks; but, in discharging all these, they only do 
what unincorporated individuals do. 

What is that, then, without which any institution is not a 
bank, and with which it is a bank? It is a power to issue 
promissory notes with a view to their circulation as money. 

Our ideas of banking have been derived principally from the 
act constituting the first Bank of the United States, the organ- 
ization and powers of which were imitated from the Bank of 
England.* 

The project of the Bank of England was conceived by Mr. 
Paterson, a Scotch gentleman, who had travelled mucli abroad, 
and had seen somewhere ([ believe in Jiombardy) a small bank 
which issued tickets or promises of jiayment of money. From 
this he took the idea of a bank of circulation. That was in 
1094. At that time, neither inland bills nor promissory notes w'cre 
negotiable or transferable, so as to enable the holder to bring 
suit thereon in his own name. There was no negotiable paper, 

* To ascertain the character aiul peculiar functions of the Bank of England, 
Mr. Webster here referred, and referred the court, to various authorities ; to Mc- 
Culloch's Commercial Dictionary ; to Smollett's Continuation of Hume's Eng- 
land; to Godfrey's History of the Bank of England, in Lord Somers’s Tracts/ 
Vol. XI. art. 1 ; to Anderson's History of Commerce, and some other authorities. 
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except foreign bills of exchange. Mr. Paterson’s conception 
was, that the notes of the Bank of England should be negotia- 
ble toties qiiolies, or transferable from hand to hand, payable at 
the bank in specie, either on demand, or at very short sight. 
This conception had complete success, because there was then 
no other inland paper, either bills or notes, which was nego- 
tiable. The whole field was occupied by Bank of England 
notes. 

In 1698, inland bills were made negotiable by act of Parlia- 
ment; and in the fourth year of Queen Anne’s reign, promissory 
notes were made negotiable. Of course, after this, every body 
might issue promissory notes ; and where they had credit 
enough, these might circulate as money. There is not much 
of novelty in the inventions of mankind. Under this state of 
things, that took place in England which we have seen so often 
take place among us, and which we have put to the account of 
modern contrivance. Large companies were formed, with heavy 
amounts of capital, for purposes not professedly banking ; one, 
especially, to carry on the mining business on a large scale. 
These companies issued promissory notes, payable on demand, 
and these notes readily got into circulation as cash, to the preju- 
dice of the circulation of the Bank of England. But, Parlia- 
ment being at this time in great want of ready money for the 
expenditures of the war on the Continent, the bank proposed to 
double its capital, and to lend this new half of it to government, 
if the government would secure to the bank an exclusive circu- 
lation of its notes. The statute of the 6th of Anne, chapter 22, 
was accordingly passed ; which recites that other persons and 
divers corporations have presumed to borrow money, and to 
deal as a bank, contrary to former acts ; and thereupon it is en- 
acted, that “ no corporation, or more than six persons in partner- 
ship, shall borrow, owe, or take up any money on their bills and 
notes, payable at demand, or at less than six months from the 
borrowing.” This provision has been often reenacted, and consti- 
tutes the banking" privilege of the Bank of England. Competition 
was not feared from the circulation of individual notes. Hence 
individuals, or partnerships of not more than six persons, have 
been at liberty to issue small notes, payable on demand; in 
other words, notes for circulation. And we know that, in the 
countiy, such notes have extensively circulated; but private 
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bankers in London, in the neighborhood of the bank, though it 
was lawful, have not found it useful to issue their owli notes. 
The banking privilege of the Bank of England accordingly con- 
sisted simply in the privilege of issuing notes for circulation 
while that privilege was forbidden by law to all other corpora 
tions and all large partnerships and associations. 

This privilege was restrained in 182(), so as not to prohibit 
banking companies exe(‘pt within the distance of sixty-five 
miles of London ; and, at the same time, notes of the bank 
were made a tender in payment of all debts, except by the bank 
itself. This provision maybe considered as a new privilege; 
but it does not belong to the original and essential idea of 
banking. Mr. McCulloch remarks, and truly, that all that gov- 
crnimnit has jiroperly to do with banks is only so far as they 
arc banks of issue. Upon the same principle, the banks of 
other countries of Europe are incorporated, with the privilege 
to issue and circulate notes as their distinctive character.* 

Now, how is it in our own country ? When our State legis- 
latures have undertaken to restrain ^^anking, the great end in 
view has been to prevent the circulation of notes. I may on 
this point refer to the statute-books of Massachusetts, Maine, 
Rhode Island, and New Hampshire, for restraining unauthor- 
ized companies from issuing notes of circulation. Not unliki; 
is the statute of Ohio, imposing a punishment for unauthorized 
banking. Her law defines, in thii first place, what constitutes a 
bank, namely, the issuing of notes which pass by delivery, and 
which are intended for circulation as cash. That is the true 
definition of a bank, as we understand it in this country. I 
would also refer to the laws of other States, Maryland, New 
Jersey, Missouri, Pennsylvania, Delaware, North Carolina, 
South Carolina, Virginia, Georgia, all to the same etfect. 
The law of the State of Alabama herself is much more impor- 
tant, in this view of the case, than that of any other State. 
The constitution of the State of Alabama was established in 
1819; the law creating the Bank of Alabama was passed in 
1828. The constitution and this law art^ all the authorities 
from which the inference has been drawn as to the policy of 
the State of Alabama. Did she suppose that, by this law, she 

* Here Mr. Wobsa^r explained the character ot the a inks of Trance, Belgium, 
and some other countries. 
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was establishing such a monopoly of the purchase of bills of 
exchange as has been contended for in this case ? Certainly 
not. For, by a law passed afterwards, she restrained the circu- 
lation of unauthorized bank-notes ; that is, notes not issued by 
some authorized bank. But did she also restrain dealings in 

o 

exchange? Slie did no such thing. Nor is there any thing 
either in the constitution or the laws of the Statci of Alabama 
which shows that by banking she ever meant more than the cir- 
culation of bills as currency. There is nothing, therefore, in any 
law or any policy of Alabama against the purchase of bills of 
exchange by others as well as by the Bank of Alabama. She 
has prohibited by law other transactions, which are ch^arly 
banking transactions ; but she has not touched this. If even 
her banking policy includf^s as well buying ex(!hange as circu- 
lation, and she guards against competition in the one and 
leaves the other open, who can say, in the fixee of such evi- 
dence, that it is her policy to guard against what she leaves 
free and unrestrained ? 

Is there any thing in Jlie constitution, or any ground in the 
legislation of Alabama, to sustain the allegation which has 
been made of her policy ? If not, is the existence of such a 
policy to be established here by construction, and that construc- 
tion far-fetched ? 

And here I rest my argument on this case, which has been 
discussed by others so ably, as not to justify my occupying the 
time of the court by going further into it. 

The learned counsel on the other side, in the (-ourse of his 
argument of yesterday, alluded to the newspapers, which, he 
said, had treated the decision of the court below scornfully. I 
was sorry to hear it; for the learned judge has acted, in his de- 
cision, I have no doubt, under a high sense of duty. I have 
been told, but I have not seen it, that a press in this city, since 
this case has been under consideration in this court, has under- 
taken to speak, in a tone somewhat approaching to that of com- 
mand, of the decision upon it to be expected from this court. 
Such conduct is certainly highly discreditable to the character 
of the country, as well as disrespectful and injurious to the 
court. 

A learned gentleman on the other side said, the other day, 
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that he thought he might regard himself, in this cause, as hav- 
ing the country for his client. He only meant, doubtless, to 
express a strong opinion, that the welfare of the country re- 
quired the case to be decided in his favor. I agree with the 
learned gentleman, and I go, indeed, far beyond him in my es- 
timate of the importance of this case to the country, lie did 
not take pains to show the extent of the evil which would result 
from undoing the vast number of contracts which would be 
afl’ected by the allirmation h<‘re of the judgment rendered in the 
court below, because his object did not re(piirc that; his object 
was to diminish the prospect of mischief, not to enlarge it. 
For myself, I see neither limit nor end to the calamitous conse- 
quences of such a decision. I do not know where it would not 
reach, what interests it would not disturb, or how any part of 
the commercial system of the country would be free from its in- 
fluences, direct or remote. And for what end is all this to be 
done? What practical evil calls for so harsh, not to say so 
rash, a remedy? And why now, when existing systems and 
established ojnnions, when both the law and the public senti- 
ment, have concurred in what has been found, jn’actically, so 
safe and so useful ; why now, and why here, seek to introduce 
new and portentous doctrines? If I were called upon to 
say what has struck me as most remarkable and wonderful 
in this whole case, I would, instead of indulging in expletives, 
exaggerations, or exclamations, put it down as the most extra- 
ordinary circumstance, that now, within a short month of the 
expiration of the first half-century of our existence under this 
Constitution, such a ({ucstion should be made ; that now, for 
the first time, and here, the last place on earth where they 
might be expected, such doctrines as have been heard in its 
support should be brought forward. With all the respect 
which I really entertain for the court below, and for the argu- 
ments which have been delivered here, I must say that, in my 
judgment, the decision now under revision by this court is, in 
its principle, anti-commercial and anti-social, new and unheard 
of in our system, and calculated to break up the harmony 
which has so long prevailed among the States and people of 
this Union. 

It is not, however, for the learned gentlemen nor for myself 
to say here that we speak for the country. We advance our 
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sentiments and our arguments, but they are vvitliout authority. 
It is for you, Messrs. Chief Justice and Judges, on this as on 
other occasions of high importance, to speak and decide for the 
country. The guardianship of her commercial interests; the 
preservation of the harmonious intercourse of all her citizens; 
the fulfilling in this respect of the great object of the Constitu- 
tion, are in your hands ; and I am not to doubt that the trust 
will be so performed as to sustain at once high national objects 
and the character of this tribunal. 



THE CHRISTIAN MINISTRY AND THE RELIG- 
IOUS INSTRUCTION OE THE YOUNG.* 


INTRODUCTORY NOTE. 

The heirs at law of tlio late Stc[)hou Girard, of Philadelphia, institut- 
ed a suit in October, 1836, in the Circuit Court of the Eastern District 
of Pennsylvania, sitting as a court of equity, to try llio question of the 
validity of his will. In April, 1841, the cause came on for hearing in 
the Circuit Court, and was decided in favor of the will. The case was 
carried by appeal to the Supreme Court of the United States, at Wash- 
ington, where it was argued by General Jones and Mr. WTbsIcr for the 
complainants and appellants, and by Messrs Binncy and Sergeant for 
the validity of the will. 

The following speech was made by Mr. Webster in the course of the 
trial at Washington. A deep impression was produced upon the jniblic 
mind by tho.se portions of it which enforced the intimate connection of 
tlic Christian ministry with the business of instruction, and the necessity 
of founding education on a religious basis. 

This impression resulted in the following correspondence : — 

“ Washington, Fchruari/ 13, 1844. 

“Sir; Inclosed is a copy of certain proceedings of a meeting held 
in reference to your argument in the Supreme Court of the case arising 
out of the late Mr. Girard’s will. In communicating to you the request 
contained in the second resolution, we take leave to express our earnest 
hope that you may find it convenient to comply with that request. 

“ We are, Sir, with high consideration, yours, very respectfully, 

P. R. FUNDAl.E, 

]fOR.A(;E .STKINGFEIJ.OW, 

JOSHUA N. DANFORTH, 

R. R. GURLEY. 

WILLIAM RUUGLES, 

JUKI. S. RAUON, 

THOMAS SIAVALL. 

WILLIAM B. EDWARDS, 

“ Hon. Daniel Webster.” 

* A Speech delivered in the Supreme Court at Washington, on the 20th of 
February, 1841, in the case of Francois Fenelon Vidal, John F. Girard, and oth- 
ers, Complainants and Appellants, against The Mayor, Aldermen, and Citizens 
of Philadelphia, the Executors of Stephen Girard, and others. Defendants. 
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“At a meeting of a number of citizens, belonging to flifTcrent relig- 
ious denominations, of Washington and its vicinity, convened to consider 
the exj)ediency of procuring tlic j)id)lication of so much of Mr. Webster’s 
argument before tlic Supreme Court of the United States, in the case of 
Franyois F. Vidal et al.^ Apj)ellants, p. 'I'lie Mayor, Aldermen, and Citi- 
zens of Philadelj)hia, and St('phen (Jirard’s Executors, as relates to that 
part of Mr. Girard’s will which exchnles ministers of religion from any 
station or duty in the college directed by the testator to be founded, 
and denies to them the right of visiting said college; the object of the 
meeting having been stattal by Proh'ssor Sewall in a few appropriate re- 
marks, the Hon. Henry L. Ellsworth was elected chairman, and the 
Rev, Isaac S. 'J'inslcy secretary. 

“ Whereu])on it was, on motion, unanimously resolved, 

“ 1st. That, in the opinion of this meeting, the powerful and eloquent 
argument of Mr. Webster, on the before-mentioned clause of Mr. Gi- 
nird’s will, demonstrates the vital importance of Christianity to the suc- 
cess of our free institutions, and its necessity as the basis of all useful 
moral education ; and that the general diiliision of that argument among 
the people of the United States is a matter of deep public interest. 

“ 2d. That a committee of eight jiersons, of the several Christian de- 
nominations represented in this meeting, bo apj)oijited to wait on Mr. 
Webster, and, in the name and on behalf of this meeting, to request him 
to prepare for the press the j)ortion referred to ol* his argument in the 
Girard case; and, should he consent to do so, to cause it to be speedily 
published and extensively disseminated. 

“ The following gfuitlcmen were 'apj)ointcd the eornmittec under the 
second resolution: Philip R. I'endall, Esq., Rev. Ilonicc Stringfellow, 
Rev. Joshua N. Danforlh, Rev. R. Randolph Gurley, Professor William 
Ruggles, Rev. President J. S. Bacon, Doctor Thomas Sewall, Rev. Wil- 
liam B. Edwards, 

“ The meeting then adjourned. 

“ H. L. Ellsavorth, Chairman. 

“Isaac S. Tinsley, Secrctariiy 


“ Washington.^ Fchruary 13, 1844. 

“Gentl?:men: I have the honor to acknowledge the receipt of your 
communication. Gentlemen connected with the public press have, 1 be- 
lieve, reported my speech in the case arising under Mr. Girard’s will. I 
will look over the report of thnt part of it to which you refer, so far as 
to see that it is free from material errors, but I have not leisure so to re- 
vise it as to give it the form of a careful or regular composition. 

“I am, Gentlemen, with very true regard, your obedient servant, 

“ Daniel Websteb. 

“ To Messrs. P. R. Fendall, 

Horace Stkingfelloav, 

Joshua N. Danfortii, 

R. R. Gurley, 

William Ruggles, 

Joel S. Bacon, 

Thomas Slav all. 
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The following mottoes were prefixed to this speech, in the original 
pamphlet edition. 

“ Socrates. If, then, you wish public measures to be right and noble, virtue must be 
given by you to the citizens. 

Alr.ihiaJes. How could any one deny that ? 

“ Socrates. Virtue, therclbre, is that which is to be first possessed, both by you and by 
every other person who would have direction and care, not onlyfor hiinscdf and things 
dear to himself, but for the state and things dear to the state. 

“ Alcihiadrs. You S2)eak truly. 

Socrates. To act justly and wisely (both you .and the state), you must act ac- 

COUDJNO TO THE AVIEI. OF Goi). 

“ AlcUiiadcs. It is so.” Plato. 

“ Sic igitur hoc a principio persuasum civibns, dominos esse omnium roritm ac 
raodcratorcs, deos.” — Cicero ele Lc(jibus. 

“ We shall never be such fools as to call in an enemy to the substance of any sys- 
tem, to supply its defects, or to i>crfect its construction.” 

“ If our religious tenets should ever want a hirther elucidation, wc shall not call 
on atheism to explain them. AVc shall not light up our temitle from that unhal- 
lowed fire.” 

“ Wc know'; .and it is our pride to know', that man is, by his constitution, a religious 
animal.” — Burke. 


]\Iay it please Youii ITois'ous : 


It is not necessary for me to narrate, in detail, the numer- 
ous provisions of Mr. (Jirard’s will. This has already been re- 
peatedly done by other counsel, and I shall content myself 
with stating and considering those parts only which are im- 
mediately involved in the decision of this cause. 

The will is dniwn wilh apparent care and iticthod, and is reg- 
ularly divided into clauses. The first nineteen clauses contain 
various devises and legacies to rehitives, to other private individ- 
uals, and to public bodie.s. By the twentieth (tlause the whole 
residue of his estate, real and [lersoiial, is devised and bequeathed 
to the “ mayor, aldermen, and citizens of Philadelphia,’’ in trust 
for the several uses to be after mentioned and declared. 

Tlie twenty-first clause contains the devise or bequest to the 


college, in these words : — 

“ And so fiir as regards the residue of my personal estate in trust, as 
to two millions of dollars, part thereof, to aj)ply and exj)end so much ot 
that sum as may he necessary in erecting, as soon as practicably may 
bo, in the centre of my square of ground, between High and Chestnut 
Streets, and Eleventh and Twelfth Streets, in the city of Philadelphia, 
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(which square of ground I hereby devote for the purpose hereinafter 
stated, and for no other, for ever,) a permanent college, with suitable 
out-buildings sufiicicntly spacious for tlic residence and accommodation 
of at least three hundred scholars, and the requisite teachers and other 
persons necessary in such an institution as 1 direct to be established, and 
in supplying the said college and out-buildings with decent and suitable 
furniture, as well as books, and all things needful to carry into effect 
my general design.” 

The testator then proceeds to direct that the college shall be 
constructed of the most durable materials, avoiding needless 
ornament, and attending chiefly to the strength, convenience, 
and neatness of the whole ; and gives directions, very much in 
detail, respecting the form of the building, and the size and 
fashion of the rooms. The whole square, he directs, shall be 
inclosed with a solid wall, at least fourteen inches fhiek and ten 
feet high, capped with marble, and guarded with irons on the 
top, so as to prevent persons from getting over; and there are to 
be two places of entrance into the square, with two gates at 
each, one opening inward and the other outward, those opening 
inward to be of iron, and those opening outward to be of wood- 
work, lined with sheet-iron. 

The testator then proceeds to give his directions respecting 
the institution, laying down his plan and objects in several arti- 
cles. The third article is in these words : — 

“ 3. As many poor white male orphans, between the ages of six and 
ten years, as the said income shall be adequate to maintain, shall be in- 
troduced into the college as soon as possible ; and from time to time, as 
there may be vacancies, or as increased ability from income may war- 
rant, others shall be introduced.” 

The fifth direction is as follows : — 

“ 5. No orphan should be admitted until the guardians, or directors of 
the poor, or a proper guardian or other competent authority, shall have 
given, by indenture, relinquishment, or otherwise, adequate power to the 
mayor, aldermen, and citizens of Philadelphia, or to directors or others 
by them appointed, to enforce, in relation to each orphan, every proper 
rcstraint, and to prevent relations or others from interfering with or with- 
di awing such or])haii from the institution.” 

By the sixth article, or direction, preference is to be given, firsts 
to orphans born in Philadelphia ; second, to those born in other 
parts of Pennsylvania ; third, to those born in the city of New 
York; and, lastly, to those born in the city of New Orleans. 
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By the seventh article, it is declared, that the orphans shall be 
lodged, fed, and clothed in the college ; that they shall be instruct- 
ed in the various branches of a sound education, comprehending 
reading, writing, grammar, arithmetic, ge'ography, navigation, 
surveying, practical mathematics, astronomy, natural, chemical, 
and ex})erimcntal jdiilosophy, and the French and Spanish lan- 
gunges, and such other learning and science as the capacities of 
the- scholars may merit or want. The Greek and Latin lan- 
guages are not forbidden, but are not r(‘comm(‘nded. 

By the ninth article it is declared, that the boys shall remain 
in the c'ollege till they arrive at between fourteen and eighteen 
years of age, when they shall be bound out by the city govern- 
ment to suitable occujiatioiis, such as agriculture, navigation, 
and the mechanical trades. 

The testator proceeds to say, that he necessarily haives many 
details to the city government; and then adds, “ 'There are, how- 
ever, some restrictions which I consider it my duty to prescribe, 
and to be, amongst others, conditions on whi(*h my be(|uest for 
said college is made, and to be enjoyed.” 

The second of these restrictions is in tin’: following words: — 

“ Socoiiclly. I enjoin and n'fjiiirc Z/n/Z no ecclcHia.'itic^ miasinnary^ or 
fninislcr, of any sect whatcrer, shall ever hold or exercise any station or 
duty ndiaterer in the said college; nor shall any such 2 )erson ever he 
admitted for any purpose,^ or as a. visitor, within the 'premises approjn'i- 
ated to the imrposes of the, said college. 

“In making this restriction, I do not mean to cast any rctlection upon 
any s(.‘ct or person v.'hatsoevcr ; but, as there is such a diversity of opin- 
ion amongst them, I desire to keep the tender ininds of the orphans 
who are to derive advantage from tliis l)C(iuest frc.'o from the c.xcitc- 
tnent which clashing doctriiK^s and sectarian controversy arc so apt to 
produce ; my desire is, tliat all the instructors and teaidu'rs in the col- 
lege shall take pains to instil into the minds of the scholars the 2)i(rcst 
'princi 2 ^ 1 es of 'morality, so that on their entrtmcc into active life they 
miiy, from inclination and habit, evince henevolen.ee towards their fel- 
low-creatures, and a love, of truth, sobriety, and industry, adopting at 
the same time such religious tenets as their matured reason may enable 
them to prefer.” 

The testntor having, after the dale of his will, bought a house 
in Pcmi Township, with forty-five acres of land, he made a codi- 
cil, by which he directed the college to be built on this estate, 
instead of the square mentioned in the will, and the whole 

12 * 
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establishment to be made thereon, just as if he had in his will 
devoted the estate to that purpose. The city government has 
accordingly been advised that the whole forty -five acres must be 
inclosed with the same high wall, as was provided in the wdll 
for the square in the city. 

T have now stated, I believe, all the provisions of the will 
which are material to the discussion of that part of the case 
which respects the character of the institution. 

The first question is, wlicther this devise can be sustained, 
otherwise than as a charity, and by that special aid and assist- 
ance by which courts of equity support gifts to charitable uses. 

If the devise be a good limitation at law, if it reciuire no ex- 
ercise of the favor which is bestowed on privileged testaments, 
then there is already an end to the question. Hut I take it that 
this point is conceded. The devise is void, according to the 
general rules of law, on account of the uncertainty in the de- 
scription of those who are intended to receive its benefits. 

“ Poor white male orphan children ” is so loose a d(?s(aiption, 
that no one can bring himself wirhin the terms of the bequest, 
so as to say that it was made in his favor. No individual can ac- 
quire any right or interest; nobody, therefore, can come forward 
as a party, in a court of law, to claim particij)ation in the gift. 
The bequest must stand, if it stand at all, on the ])eculiar rules 
which equitable jurisprudence applies to charities. This is clear. 

I proceed, therefore, to submit, and most conscientiously to 
argue, a question, certainly one of the highest which this court 
has ever been called iq)on to consider, and one of the highest, 
and most important, in my opinion, ever lik(‘ly to come before it. 
That question is, ivhellier^ in the eye of equitable jm'hprudence^ 
this devise be a charily at all. I deny that it is so. I maintain, 
that neither by judicial decisions nor by correct reasoning on 
general principles can this devise or bequest be regarded as a 
charity. This part of the argument is not aflected by the par- 
ticular judicial system of Pennsylvania, or the question of the 
power of her courts to uphold and administer charitable gifts. 
The question which I now propose respects the inherent, essen- 
tial, and manifest character of the devise itself. In this respect, 
I wish to express myself clearly, and to be correctly and distinctly 
understood. What I have said I shall stand by, and endeavor 
to maintain; namely, that in the view of a court of equity 



AND THE RELIGIOUS INSTRUCTION OF THE YOUNG. 139 


this devise is no charity at all. It is no charity, because the 
plan of education proposed by Mr. Girard is derogatory to the 
Christian religion; tends to weaken men’s reverence for that 
religion, and their conviction of its authority and importance ; 
and therefore, in its general character, tends to mischievous, and 
not to useful ends. 

The proposed school is to be founded on plain and clear 
principles, and for plain and clear objects, of infidelity. This 
cannot well be doubted ; and a gift, or devise, for such objects 
is not a charity, and as such entitled to the well-known favor 
with which charities are received and upheld by the courts of 
Christian countries. 

In the next place, the object of this bequest is against the 
public policy of the State of Pennsylvania, in which State 
Christianity is declared to be the law of the land. For that 
reason, therefore, as well as the other, the devise ought not to 
be allowed to take effect. 

These an; ihe two pro))ositions which it is my purpose to 
maintain, on this part of the case. 

This scheme of instruction begins by attempting to attach 
reproach and odium to the whole clergy of the country. It 
plac(;s a brand, a stigma, on every individual member of the 
profession, without an exception. No minister of the Gospel, 
of any denomination, is to be allowed to come within the 
gi'ounds belonging to this school, on any occasion, or for any 
purpose whatever. They arc all rigorously excluded, as if their 
mere jnesence might cause pestih'iice. We have heard it said 
that Mr. Girard, by this will, distributed his charity without dis- 
tinction of sect or party. However that may be, Sir, he cer- 
tainly has dealt out opprobrium to the whole profession of the 
clergy, without regard to sect or party. 

By this will, no minister of the Gospel of any sect or denomi- 
nation whatever can be authorized or allowed to hold any of lice 
within the college ; and not only that, but no minister or clergy- 
man of any sect can, for any purpose whatever, enter within 
the walls that are to surround this college. If a clergyman has 
a sick nephew, or a sick grandson, he cannot, upon any pre- 
text, be allowed to visit him within the walls of the college. 
The provision of the will is express and decisive. Still less 
may a clergyman enter to offer consolation to the sick, or to 
unite in prayer with the dying. 
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Now, I will not arraign Mr. G irard or his motives for this. I 
will not inquire into Mr. Girard’s opinions upon religion. But 
I feel bound to say, the occasion demands that I should say 
that this is the most opprobrious, the most insulting and un- 
merited stigma, that ever was cast, or attempted to be cast, 
upon the preachers of Christianity, from north to south, from 
east to west, through the lengih and breadth of the land, in the 
history of the country. When have they deserved it? Where 
have they deserved it? How have they deserved it? They 
arc not to be allowed even the ordinary rights of hospitality; 
not even to be permitted to put their foot over the threshold of 


this college ! 

Sir, I take it upon myself to say, that in no country in the 
world, upon either continent, can tlii're be found a body of min- 
isters of the Gospel who perform so much service to man, in 
such a full spirit of self-denial, under so little encouragement 
from government of any kind, and under circumstances almost 
always much straitened and often distressed, as the ministers 
of the Gos])el in the United States, of all denominations. They 
form no part of any established order of religion; they consti- 
tute no hierarchy ; they enjoy no peculiar privileges. In some of 
the States they arc even shut out from all participation in the 
political rights and privilege's enjoyed by their fellow-citizens. 
They enjoy no tithes, no public provision of any kind. Uxcept 
here and there, in large cities, where a wealthy individual occa- 
sionally makes a donation for th(i support of jmblic worship, 
what have they to depend upon ? They have to de])end en- 
tirely on the voluntary contributions of those who hear them. 

And this body of clergymen has shown, to the honor of tlieir 
own country and to the astonishment of the hierarchies of the 
Old World, that it is practicable in free governments to raise 
and sustain by voluntary contributions alone a body of clergy- 
men, which, for devotedness to their sacred calling, for purity of 
life and character, for learning, intelligence, piety, and that wis- 
dom which cometh from above, is inferior to none, and supe- 
rior to most others. 

I hope that our learned men have done something for the 
honor of our literature abroad. I hope that the courts of justice 
and members of the bar of this country have done something 
to elevate the character of the profession of the law. I hope 
that the discussions above (in Congress) have done something 
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to meliorate the condition of the human race, to secure and ex- 
tend the great charter of human rights, and to strengthen and 
advance the great principles of human liberty. But I contend 
that no literary elforts, no adjudications, no constitxitional dis- 
cussions, nothing that has been done or said in favor of the 
great interests of universal man, has done this country more 
credit, at home and abroad, than the estalxlishment of our body 
of clergymen, their support by voluntary contributions, and the 
general excellence of their charaebir for piety and learning. 

The great truth has thus been proclaimed and proved, a truth 
which I believe will in time to come shake all the hierarchies 
of Euro})e, that the voluntary sujxport of such a ministry, un- 
der free institutions, is a jxracticablc idea. 

And yet every one of these, the Christian ministers of the Unit- 
ed States, is by this devise denied the privileges which are at 
the same time open to the vilest of our race ; every one is shut 
out from this, I had almost said, sanctum^ but I will not pro- 
fane that word by such a use of it. 

Did a man ever live that had a respect for the Christian religion, 
and yet had no regard for ant/ one of its ministers ? Did that sys- 
tem of instruction ever exist, which denounced the whole body of 
Christian teaclu'rs, and yet called itself a system of Christianity? 

The learned counsel on the other side see the weak points 
of this case. They are not blind. They have, with the aid of 
their great learning, industry, and research, gone back to the 
time of Constantine, tlu'y have searched the history of the Ro- 
man emperors, the Dark Ages, and the intervening period, down 
to the settlement of these colonies ; they have explored every 
nook and corner of religious and ('hristian history,* to find out 
the various meanings and uses of Christian charity; and yet, 
with all their skill and all their research, they liavc not been 
able to discover any thing which has ever been regarded as a 
Christian charity, that sets such an opjxrobrium upon the fore- 
head of all its ministers. If, with all their endeavors, they can 
find any one thing which has been so regardetl, thet/ may have 
their college^ and make the most of it. But the thing docs not 
exist; it never had a being; history docs not record it, common 
sense revolts at it. It certainly is not necessary for me to make 
an ecclesiastical argument in favor of this proposition. The 
thing is so plain, that it must instantly commend itself to your 
honors. 
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It lias been said that Mr. Girard was charitable. I am not 
now going to controvert this. I hojie he was. I hope he has 
found his reward. It has also been asked, “ Cannot Mr. Girard 
be allowed to have his own will, to devise his property according 
to his own desire?” Certainly he can, in any legal devise, and 
the law will sustain him therein. But it is not for him to over- 
turn the law of the land. The law cannot be altered to please 
Mr. Girard. lie found that out, I believe, in two or three in- 
stances in his lifetime. Nor can the law be altered on account 
of the rnagiiitude and rnunilieence of the bounty. What is the 
value of that bounty, however great or munilicent, which touch- 
es the very foundations of human society, which touches the 
very foundations of Christian charity, which tou(;hes the very 
foundations of public law, and the Constitution, and the whole 
welfare of the state? 

And now, hd me ask. What is, in contemplation of law, “ a 
charity”? The word has various significations. In the larger 
and broader sense, it means the kindly exercise of the social af- 
fections, all the good feelings which man entertains towards 
man. Charity is love. This is that charity of which St. Paul 
speaks, that charity which covereth the sins of men, “ that 
suffereth all things, hopeth all things.” In a more popular sense, 
charity is alrns-giving or active benevolence. 

But the question for your honors to decide here is. What is a 
charity, oi a charitable use, in contemplation of law? To answer 
this inquiry, we are generally referred to the objects enumerated 
in the 4dd of Elizalx'th. Tlic obJ(‘cts enumerated in that stat- 
ute, and others analogous to them, arc charities in the sense of 
cquitabhi jurisprudence. 

There is no doubt that a school of learning is a charity. It is 
one of those mentioned in the statutes. Such a school of learn- 
ing as was contemplated by the statutes of Elizabeth is a char- 
ity; and ail such have borne that name and character to this 
day. I mean to confine myself to that description of charity, 
the statute charity, and to apply it to this case alone. 

The devise before us projmses to establish, as its main object, 
a school of learning, a college. There are provisions, of course, 
for lodging, clothing, and feeding the pupils, but all this is sub- 
sidiary. The great object is the instruction of the young ; 
although it proposes to give the children better food and clothes 
and lodging, and proposes that the system of education shall be 
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somewhat better than that which is usually provided for the 
poor and destitute in our public institutions generally. 

The main object, then, is to establish a school of learning for 
children, beginning with them at a very tender age, and retain- 
ing them (namely, from six years to eighteen) till they are on the 
verge of manhood, when they will have expended more than one 
third j)art of the average duration of human life. For if the col- 
lege takes them at six, and keeps Ihem till they are eighteen, a 
period of twelve years will be passed within its walls; more 
than a third part of the averagti of human life. These chil- 
dren, then, arc to be taken almost before they learn their alpha- 
bet, and bo discharged about the time that men enter on the 
active business of life. At six, many do not know their alpha- 
bet. John Wesley did not know a letter till after he was six 
years old, and his mother then took him on her lap, and taught 
him his alphabet at a single lesson. There arc many parents 
who think that any attcm])t to instil the rudiments of education 
into the mind of a child at an earlier age, is little better than 
labor thrown away. 

The great object, then, which IMr. Girard seemed to have in 
view, was to take these orj)hans at this very tender age, and to 
keep them within his walls until they were entering manhood. 
And this object I i)ray your honors steadily to bear in mind. 

I never, in the whole course of my life, listened to any thing 
with more sincere delight, than to the remarks of my learned 
friend who opened this cause, on the nature and character of 
true charity. I agree with every word he said on that subject. 
I almost envy him his power of expressing so happily what his 
mind conceives so clearly and correctly. He is right \\hen he 
speaks of it as an emanation from the Christian religion. He is 
right when he says that it has its origin in the word of God. 
He is right when he says that it was unknown throughout all 
the world till the first dawn of Christianity. He is right, pre- 
eminently right, in all this, as he was preeminently happy in 
his power of clothing his thoughts and feelings in appropriate 
forms of speech. And I maintain, that, in any institution for 
the instruction of youth, where the authority of God is dis- 
owned, and the duties of Christianity derided and des])ised, and 
its ministers shut out from all participation in its proceedings, 
there can no more be charity, true charity, found to exist, than 
evil can spring out of the Bible, error out of truth, or hatred 
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and animosity come forth from the bosom of perfect love. 
No, Sir! No, Sir! If charity denies its birth and parentage, 
if it turns infidel to the great doctrines of the Christian religion, 
if it turns unbeliever, it is no longer charity ! There is no 
longer charity, either in a Christian sense or in the sense of ju- 
risprudence ; for it separates itself from the fountain of its own 
creation. 

There is notliing in the history of the Christian religion ; 
there is nothing in the liistory of English law, either before or 
after tlie Coinjuest ; there can be found no such thing as a 
school of instruction in a Christian land, from which the Chris- 
tian religion lias been, of intent and purpose, rigorously and 
opprobriously excluded, and yet such school regarded as a char- 
itable trust or foundation. Tliis is the first instance on record. 
I do not say that there may not be charity schools in which 
religious instruction is not provided. I need not go that length, 
although I take that to be the rule of the English law. But 
what I do say, and repeat, is, that a school for the instruction 
of the young, which sedulously and reproachfully excludes Chris- 
tian knowledge, is no charity, cither on principle or authority, 
and is not, therefore, entitled to the character of a charity in a 
court of eipiity. I have considered this proposition, and am 
ready to stand by it. 

I will not say that there may not be a charity for instruction, 
in which there is no positive provision for the Christiiin religion. 
But I do say, and do insist, that there is no such thing in the 
history of religion, no such thing in the history of human law, 
as a charity, a school of instruction for children, from which the 
Christian religion and Christian teachers arc excluded, as unsafe 
and unworthy intruders. Such a scheme is deprived of that 
which enters into the very essence of human benevolence, when 
that benevolence contemplates instruction, that is to say, re- 
ligious knowledge, connected with human knowledge. It is 
this which caust^s it to be regarded as a charity ; and by reason 
of this it is entitled to the special favor of the courts of law. 
This is the vital question which must be decided by this court. 
It is vital to the understanding of what the law is, it is vital to 
the validity of this devise. 

If this be true, if there can be no charity in that plan of edu- 
cation which opposes Christianity, then that goes far to decide, 
this case. .1 take it that this court, in looking at this subject, 
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will see the important bearing of this point upon it. The learned 
counsel said that the State of Pennsylvania was not an infidel 
State. It is true that she is not an infidel State. She has a 
Christian origin, a Christian code of laws, a system of legisla- 
tion founded on nothing else, in many of its important bearings 
upon hninan society, than the belief of the j)eopl(‘. of Pcmnsylva- 
nia, tlanr firm and sincere belief, in the divine antliority and 
great importance of the truths of tlie (4iristian religion. And 
she should the more carefully seek to pres('rve them pure. 

Now, let us look at th(i condition and prospects of th(‘sc ten- 
der children, who are to be submitted to this exj)eriment of 
instruction without Christianity. In the first place, they are 
orphans, have no parents to guide or instruct them in the w^ay 
in which they should go, no father, no religious motluT, to lead 
them to the pure fount of Christianity ; ///c// are orphans. If 
they were only poor, there might be soimLody bound by ties of 
human affection to look after their spiritual welfare; to see that 
they imbibed no erroneous opinions on the subject of religion; 
that they run into no excessive improprieties of belief as well as 
conduct. The child would have its father or mother to teach it 
to lisp the name of its Creator in prayer, or hymn Ilis jiraise. 
But ill this experimental school of instruction, if the orphans 
have any friimds or connections able to look after their welfare, 
it shuts them out. It is made the duty of the governors of the 
institution, on taking the child, so to make out the indentures 
of apprenticeship as to keep him from any after interference in 
his welfare on the part of guardians or relatives; to keep them 
from withdrawing him from the school, or interfering with his 
instruction whilst he is in the school, in any manner whatever. 

The school or college is to be surrounded by high walls; there 
are to be two gates in these walls, and no more; they are to be 
of iron within, and iron bound or covered without; thus answer- 
ing more to the description of a caslle than a school-house. 
The children are to be thus guarded for twelve years in this, I 
do not mean to say a prison, nor do I mean to say that this 
is exactly close continement ; but it is much closer confmement 
than ordinarily is met with, under the rules of any institution 
at present, and has a resemblance to the monastic institutions 
of past ages, rather than to any school for instruction at this pe- 
riod, at least in this country. 

VOL. VI. Id 
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All is to be within one great inelosiire ; all that is done for 
the bodily or mental welfare of the child is to be done within 
this great wall. It has been said that the children could attend 
public worship elsewhere. Where is the proof of this? There 
is no such provision in the? devis(' ; then^ is nothing said about 
it in any part of Mr. Girard’s will ; ami I shall show presc ntly 
that any such thing would be just as adverse to Mr. Girard’s 
whole schenu', as it would be that the doctrines of Christianity 
should bt^ preached within the walls of the college. 

These children, then, are taken before they know the alphabet. 
They are kept till the period of early inajihood, and then sent 
out into the world to enter upon its business and affairs. By 
this time, the character will haV'C been stamped. For if there 
is any truth in the Bible, if there is any truth iii those oracles 
which soar above all human authority, or if any thing be estab- 
lished as a general fact, by the experience of mankind, in this 
first third of human life the charactei^ is formed. And what 
sort of a character is likely to be made by this process, this cx- 
periirn'iital system of instruction ? 

I have read the two provisions of Mr. Girard’s will in relation 
to this feature of his school. The first excludes the Christian 
religion and all its ministers from its walls. The second ex- 
plains the whole primfiples upon which he ]mrposcs to conduct 
his school. It was to try an experiment in education, never 
before known to the Christian world. It had been recommend- 
ed often enough among those Who did not belong to the Chris- 
tian world. But it was never known to exist, never adopted by 
any body even professing a connection with Christianity. And 
I cannot do better, in order to show the temhmey and object of 
this institution, than to read from a paper by Bishop White, 
which has been referred to by the other side.* 

In order to a riMit understanding of what was Mr. Gi- 

O O 

rard’s real intention and original design, we have only to 
read carefullv the words of the clausii I have refi'rred to. He 

ft/ 

njoins that no ministers of religion, of any sects, shall be 
allowed to enter his college, on any pretence whatever. Now, 
it is obvious, that by sects he means Christian sects. Any of 
the followers of Voltaire or D’Alembert may have admission 
into this school whenever they please, because they are not usu- 


* See Appendix, No. I. 
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ally spoken of as “ sects.” The doors are to be opened to the 
opposers and revilers of Cliristianity, in every form and shape, 
and shut to its supporters. Whih^ tlie voiee of the upholders 
of Christianity is never to be heard within the walls, On; voices 
of those who iin[)ugn Christianity may be rais(;d high and loud, 
till they shake the marble roof of the building. It is no less 
derogatory thus to exclude the one, and admit the other, than 
it would be to make a positive provision and all the neees.sary 
arrangements for lectures and lessons and teachers, for all the 
details of the doctrines of infididity. It is ecpially derogatory, 
it is tin; same in principle, thus to shut the door to one party, 
and open the door to the other. 

We must reason as to the probable results of such a system 
according to natural consequences. They say, oji the other 
side, that infidel teachers will not be admitted in this school. 


How do they know tlnit? What is the inevitable tendency of 
such an education as is here jn’eseribed ? What is likely to 
occur? The court cannot sup[)ose that the trustees Avill act in 
opposition to the directions of the will. If they accept the 
trust, they must fulfil it, and carry out the details of Mr. Gi- 
rard’s plan. 

Now, what is likely to be the- elli'ct of this system on the 
minds of flicse children, thus left solely to its pernicious influ- 
ence, with no one to care for their spiritinil welfare in this world 
or the next? They are to be left entirely to the tender mercies 
of those who will try upon them this experiment of moral phi- 
losophy or ])hilosophical morality. Morality without sentiment; 
benevolence towards man, without a sense of responsibility 
towards God; the duties of this life ]n;rformcd, without any 
reference to the life which is to conn; ; this is Mr. Girard’s the- 


ory of usefid education. 

Half of these potn children may die before the term of their 
education ex})ires. Still, those who survive must be brought 
up imbued fully with the inevitable tendencies of the system. 

It has been said that there may be lay preachers among them. 
Lay preachers! This is ridiculous enough in a country of Chris- 
tianity and religion. [Here some one handed Mr. Webster a 
note.] A friend informs me that four of the })rincipal rel:^^ 
ious sects in this country, the Episcopalians, Presbyterians, 
Methodists, and Baptists, allow no lay preachers; and these 



148 


THK CHRISTIAN MINISTRY 


four constitute a large majority of the religious and Christian 
portion of the people of the United States. And, besides, lay 
preaching would be just as adverse to Mr. Girard’s original ob- 
ject and whole plan as professional preaching, provided it should 
be Christ ianitt/ vddeh should be preached. 

It is plain, as plaiji as language can be made, that he did not 
intend to allow the minds of th{?se children to be troubled about 
religion of any kind, whilst they were within the college. And 
why ? lie himself assigns the reason. Because of the dilhculty 
and tronl)le, he says, that might arise from the multitude of 
sects, and creeds, and teaclu'rs, and the various clashing doc- 
trines and tenets advanced by the ditl’erent pn^achers of Chris- 
tianity. Therefore his desire as to these orphans is, that their 
minds should be k(“pt free fronx all bias of any kind in favor of 
any descrijxtioii of ( -hristian creed, till tln'y arrived at manhood, 
and should have left the walls of his scliool. 

Now, are not laymen (‘qually s<‘etarian in their views with 
clergymen ? And would it not be just as easy to prevent sec- 
tarian doclrines from being preached by a ch'rgyman as from 
being taught by a layman ? It is idle, therefore, to speak of 
lay preaching. 

Mr. SjaiGKANT here rose, and said that they oii tlieir si«le had not 
uttered one word about lay preacdiiug. It was lay teaching they 
spoke of. 

Well, I would just as soon take it that way as the other, 
leachiuf!^ as preaching. Is not the teaching of laymen as secta- 
rian as the preaching of clergymen ? What is the dillerenec 
between unlettered laymeji and l(‘tten*d clergymen in this re- 
spect? blvery one knows that laymen ani as violent contro- 
versialists as clergymen, and the less informed the more violent. 
So this, while it is a little more ridiculous, is ecpxally obnoxious. 
According to my (‘Xj)erience, a layman is just as likely to launch 
out into sectarian views, and to advance clashing doctrines and 
violent, bigoted prejudices, as a professional preacher, and even 
more so. Kviay objection to prolessional religious instruction 
applies with still greater force to lay teaching. As in other 
cases, so in this, the greatest degree of candor is usually found 
accompanying the greatest degree of knowledge. Nothing is 
more apt tx) be positive and dogmatical than ignorance. 

But there is no provision in any part of Mr. Girard’s will 



ANT) THE RELIGIOUS INSTRUCTION OF THE YOUNG. 149 


for the introduction of any lay teaching on religious matters 
whatever. The children arc to got their religion when they 
leave his school, and they are to have nothing to do with relig 
ion before they do leave it. They are then to choose their relig 
ions ()j)inions, and not before. 

Mr. Binnky. “ Choose ihcir tenets ” is the expression. 

Tenets are opinions, 1 believe. 4'he mass of one’s religious 
tenets makes up oin^’s religion. 

Now, it is evidcMit that Mr. Girard meant to found a school, 
of morals, without any reference to, or coinu'ction with, religion. 
But, after all, tluTc is nothing original in this plan of his. It 
has its origin in a deistieal source, but not from the highest 
school of inlidelity. Not from Bolingbroke, or Shaftesbury, or 
Gibbon ; not even from Voltaire or D’Alembert. It is from two 
persons who were probably known to Mr. Girard in the early 
part of his lih; ; it is from Mr. Thomas Paine and Mr. Volney. 
Mr. Thomas Paine, in his Age of Reason, says: ‘ Let us devise 
means to establish schools of instruction, that we may banish 
the ignorance that the ancicait regime of kings and priests has 
spread among the people. Let us propagate morality, unfettered 
by superstition.” 

Mu. Binney. What do you get that from } 


The same place that Mr. Girard got this provision of his will 
from, Paine’s Age of Reason, The same phraseology in effect 
is here. Paine disguised his real meaning, it is true. He said: 
“ Let us devise means to establish schools to propagate moral- 
ity, unfettered by super slit ion.'''' Air. Girard, who had no dis- 
guise about him, uses plain language to express the same mean- 
ing. In Air. Girard’s view, religion is just that thing which Air. 
Paine calls supersl 'ilion. “ Let us establish schools of morality,” 
said he, “unfettered by religious tenets. Let us give these chil- 
dren a system of pure morals before tht!y adopt any religion.” 
The ancient regun 6' of which Paine spoke as obnoxious was that 
of kings and jmests. That was the ])opular way he had of 
making any thing obnoxious that he wished to d(‘stroy. Now, 
if he had merelij wished to get rid of the dogmas which 
he says were established by kings and priests, if he had no 
desire to abolish the Christian religion itself, he could have 
thus expressed himself ; “ Let us rid ourselves of the errors of 

13* 
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kings and priests, and plant morality on the plain text of the 
Christian religion, with the simplest forms of religious worship.” 

I do not intend to leave this part of the cause, however, with- 
out a still more distinct statement of the objections to this 
selieme of instruction. This is due, I think, to the sul)j(?ct and 
to the occasion; and I trust I shall not be considered ])resump- 
rnoiis, or as trenching upon the duties which properly belong to 
another profession. Hut I deem it due to the cause of Chris- 
tianity to take u}) the notions of this scheme of Mr. Girard, and 
show how mistaken is the idea of calling it a charity. In the 
first place, then, I say, this scheme is di'rogatory to Chiristian- 
ity, because it rejects Christianity from t he educalion of youth, 
by rejecting its teachers, by rejecting the ordinary aginieics of 
instilling the Christian religion into the minds of thd young. I 
do not say that, in order to mak(‘ this a charity, there should be 
a positive provision for the teaching of Christianity, although, 
as I have already observed, I take that to be the rule in an 
English court of ecjuity. Hut 1 need not, in this case, claim 
the whole benefit of that ruh^. I say it is derogatory, because 
there is a posilive rej<;ction of Christianity; because it rejects 
the ordinary means and agencies of Christianity. He who re- 
j«.‘c-ts th('- ordinary means of accomplishing an mid, means to 
defeat that end itself, or else he has no meaning. And this is 
tru<‘, although the means originally be m(‘ans of human appoint- 
ment, and not attaching to or resting on any higher authority. 

For exanijile, if the New 'festaiuent had contained a set of 
jirinciples of morality and religion, without reference, to the 
means by which those princijiles were to be established, and 
if in the course of time a syshmi of means had sprung up, 
become identitied with the history of the world, become general, 
sanctioned by continued use and custom, then he who should 
reject those means would design to reject, and woidd reject, 
that morality and religion themselves. 

This would be true in a case where the end rested on divine 


authority, and human agency devised and used the means. 
But if the means themselves be of divine authority also, then 
the rejection of thmu is a direct rejection of that authority. 

Now, I suppose there is nothing in the New Testament more 
clearly established by the Author of Christianity, than the ap- 
pointment of a Christian ministry. The world was to be evan- 
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gelized, was to be brought out of darkness into light, by the in- 
fluences of the Christian religion, spread and })ropagated by the 
instrumentality of man. A Christian ministry was therefore 
appointed by the Author of the Christian religion himself, and 
it stands on the same authority as any other j)art of his relig- 
ion. When the lost sheep of tlie house of Israel were to be 
brought to the knowledge of Christianity, the disciples were 
commanded to go forth into all the cities, and to preach “ that 
the kingdom of heaven is at hand.” It was added, that who- 
soever would not recciv'C them, nor hear their words, it should 
be more tolerable for Bodom and (lornorrha ihan for them. 
And after his resurrection, in the ap])ointment of the great mis- 
sion to the whole human race, the Author of Christianity com- 
manded his disciples that they should “go into all the world, 
and preach the Gospel to every creature.” This was one of his 
last commands ; and one of his last promises was the assur- 
ance, “ Lo, I am with you alway, even to the end of tlie 
world!” I say, therefore, there is nothing set forth more au- 
thentically in the New Testament than the a])pointmcnt of a 
Christian minisiry ; and he who does not believe this does not 
and cannot believe the rest. 


It is true that Christian ministers, in this age of the world, 
are selected in dilferent ways and dilferent modes by dilFerent 
sects and denominations. But there are, still, ministers of all 
sects and denominations. Why should we shut our eyes to the 
whole history of Christianity? Is it not the preaching of minis- 
ters of the Gospel that has evangelized the more civilized part 
of the world? Why do we at this day enjoy the lights and 
benefits of Christianitv ourselves ? Do we not owe it to the 
instrumentality of the Christian ministry ? The ministers of 
Christianity, departing 1‘rom Asia Minor, traversing Asia, Af- 
rica, and Europe, to Icidand, Greenland, and the poles of 
the earth, sutlering all things, enduring all things, hoping all 
things, raising men everywhere from the ignorance of idol wor- 
ship to the knowledge of the true God, and everywhere bring- 
ing life and immortality to light through the Gospel, have only 
been acting in obedience to the Divine instruction ; they were 
commanded to go forth, and they have gone forth, and they 
still go forth. They have sought, and they still seek, to be able 
to preach the Gospel to every creature under the whole heaven. 
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And where was Christianity ever received, where were its 
truths ever poured into the human heart, where did its waters, 
springing up into everlasting life, ever burst forth, except in the 
track of a Christian ministry? Did we ever hear of an in- 
stance, does history record an instance, of any part of the globe 
Christianized by lay preachers or “ lay teachers ” ? And, de- 
scending from kingdoms and empires to cities and countries, to 
parishes and villages, do we not all know, that wherever Cliris- 
tianity has been carried, and wherever it has beini taught, by 
human agency, that agency was the agency of minislers of the 
Gospel? It is all idle, and a mockery, to pretend that any man 
has respect for the Christian religion who yet derides, re- 
proaches, and stigmatizes all its ministers and teachers. It is 
all idle, it is a mockery, and an insult to common sense, to 
maintain that a school for the instruction of youth, from which 
Christian instruction by Christian teachers is sedulously and 
rigorously shut out, is not deistical and infidel both in its pur- 
pose and in its tendency. I insist, tlna-efore, that this ])lan of 
education is, in this respect, derogatory to Christianity, in oppo- 
sition to it, and calculated either to subvert or to su})ers(‘de it. 

In the next place, this scheme of education is derogatory to 
Christianity, because it proceeds upon the presumption that the 
Christian religion is not the only true foundation, or any ne- 
cessary foundation, of morals. 'JMie ground taken is, that relig- 
ion is not necessary to morality ; that benevolence may be in- 
sured by habit, and that all the virtues may tlourish, and be 
safely left to the (*hance of nourishing, without touching the 
waters of the living spring of religious responsibility. With 
him who thinks thus, what can be the value of the Christian 
revelation? So the Christian world has not thought; for by 
that Christian world, throughout its broadest extent, it has been, 
and is, held as a fundamental truth, that religion is the only 
solid basis of morals, and that moral instruction not resting 
on this basis is only a building upon sand. And at what age 
of the Christian era have those who professed to teach the 
Christian religion, or to believe in its authority and importance, 
not insisted on the absolute necessity of inculcating its princi- 
ples and its precepts upon the minds of the young ? In what 
age, by what sect, where, when, by whom, has religious truth 
been excluded from the education of youth ? Nowhere ; never. 
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Everywhere, and at all times, it has been, and is, regarded as 
essential. It is of the essence, the vitality, of useful instruction. 
From all this Mr. Girard dissents. His plan denies the neces- 
sity and the propriety of religious instruction as a j)art of the 
education of youth. lie dissents, not only from all the senti- 
ments of CHiristian mankind, from all common conviction, and 
from the results of all experitmee, but he dissents also from still 
higher autln^rily, the word of God itself. My learned friend has 
referred, with propriety, to one of the commands of the Deca- 
logue; but there is another, a first commandment, and that is a 
prece])t of religion, and it is in subordination to this that the 
moral precepts of the Decalogue 'are proclaimed. This first 
great commandment teacthes man that there is one, and only 
one, great First Cause, one, and only one, proper object of hu- 
man worship. This is tln^ great, the ever fresh, the overflowing 
fountain of all revealed truth. Without it, human life is a des- 
ert, of no known termination on any side, but shut in on all 
sides by a dark and impenetrable horizon. Without the light 
of this truth, man knows nothing of his origin, and nothing of 
his end. And when the Decalogue was delivered to the .Jews, 
with this great announcement and command at its head, what 
said the inspired lawgiver? that it should be kept from children? 
that it should be reserved as a coimmmieation fit only for ma- 
ture age? Far, far otherwise. “And these words, which I 
command thee this day, shall be in thy heart. And thou shalt 
teach them diligently unto thy ehildrmi, and shall talk of them 
when thou sittest in thy house, and when thou walkest by the 
way, when thou liest down, and when thou ris(!st up.” 

T’here is an authority still more imposing and awful. When 
little children were brought into the presence of the Son of God, 
Jiis di sciples proposed to sinid them away ; but he said, “ Suffer 
little children to come unto me.” IJnto /;/e; he did not send 
them first for lessons in morals to the schools of the Pharisees 
or to the unbelieving Sadducees, nor to ri'ad the preeejits and 
lessons pht/hiclcried on the garments of the Jewish priesthood, 
he said nothing of different creeds or clashing doctrines; but he 
opened at once to the youthful mind the everlasting fountain 
of living waters, the only source of eternal truths : “ Suffer 
little children to come unto mc^ And that injuneiion is of j)cr- 
petual obligation. It addresses itself to-day with the same 
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earnestness and the same authority which attended its first ut- 
terance to the Christian world. It is of force everywhere, and 
at all times. It extends to the ends of the earth, it will rcaeh 
to the end of time, always and everywhere sounding in the 
ears of men, with an emphasis which no repetition can weaken, 
and with an authority which nothing can supersede : “ Suffer 
little children to come unto me.” 


And not only my heart, and my judgment, my belief, and 
my conscience, instruct me that this great precept should be 
obeyed, but the idea is so sacred, the solemn thoughts connect- 
ed with it so crowd upon me, it is so utterly at variance with 
this system of philosophical murdlUy whi(ih we have heard ad- 
vocated, that I stand and speak here in f(.‘ar of benng influenced 
by my feelings to exceed the ])roper line of my professional du- 
ty. Co thy way at this time, is the. language of philosophical 
morality, and I will send for thee at a more convenient season. 
This is the language of JMr. Girard in his will. In this there is 

o n 

neither religion nor reason. 

The earliest and the most urgent intellectual want of human 
nature is the knowledge of iis origin, its duty, and its destiny. 
“ Whence am I, what am 1, and what is before me ? ” This is 


the cry of the human soul, so soon as it raises its contempla- 
tion above visible, material things. 

When an intellectual being finds himself on this earth, as 
soon as the faculties of niason operate, one of the first inquiries 
of his mind is, fShall I be here always?” “ Shall 1 live here 
for ever ? ” And n^asoiiing from what he sees daily occuring to 
others, he learns to a certainty that his state of being must one 
day be changed. I do not mean to deny, that it may b('. true 
that he is created with this consciousness ; but whethtn* it be 


consciousness, or the result of his reasoning faculties, man soon 
learns that he must die. And of ail sentient beings, he alone, 
so far as we can judge, attains to this knowledge. Ilis Maker 
has made him capable of learning this. liefore he knows his 
origin and destiny, he knows that he is to die. 'I’lien comes 
that most urgent and solemn demand for light that ever pro- 
ceeded, or can proceed, from the profound and anxious brood- 
ings of the human soul. It is stated, with wonderful force and 
beauty, in that incomparable composition, the book of Job; 
“ For there is hope of a tree, if it be cut down, that it will sprout 
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again, and that the tender branch thereof will not cease; that, 
through the scent of water, it will bud, and bring forth boughs 
like a plant. But if a man die, shall he live agriin ? ” And 
that question nothing but God, and the religion of God, can 
solve. Religion does solve it, and teaches ev(;ry man that he is 
to live again, and that the duti(?s of this life have reference to 
the life which is to come. And hence, since the introduction of 
Christianity, it has been tlie duty, as it has been the effort, of 
the great and the good, to sanctify human knowledge, to bring it 
to the fount, and to baptize learning into Christianity; to gather 
up all its productions, its earliest and its latest, its blossoms and 
its fruits, and lay them all upon the altar of religion and virtue. 

Another important point involved in this question is. What be- 
comes of the Christian Sabbath, in a school thus established? 
I do not mean to say that this stands exactly on the same au- 
thority as the Christian religion, but I mean to say that the ob- 
servance of the Sabbath is a part of Christianity in all its forms. 
All Christians admit the observance of the Sabbath. All admit 
that there is a Lord’s day, although there may be a difference in 
the belief as to which is the right day to be observed. Now, 
I say that in this institution, under Mr. Girard’s scheme, the 
ordinary observance of the Sabbath could not take place, be- 
cause the ordimiry means of observing it arc excluded. I know 
that I shall be told here, also, that lay teachers would come 
in again; and I say again, in reply, that, where the ordinary 
means of attaining an end are excluded, the intention is to ex- 
clude the end itself. There can be no Sabbath in this college, 
there can be no religious observance of the Lord’s day; for 
there are no means for attaining that end. It will be said, 
that the children would be permitted to go out. There is noth- 
ing seen t)f this permission in Mr. Girard’s will. And I say 
again, that it would be just as much opposed to Mr. Girard’s 
whole scheme to allow these children to go out and attend 
places of public worship on the Sabbath day, as it would be to 
have ministers of religion to preach to them within the walls ; 
because, if they go out to hear preaching, they will hear just as 
much about religious controversies, and clashing doctrines, and 
more, than if appointed preachers officiated in the college. His 
object, as he states, was to keep their minds free from all relig- 
ious doctrines and sects, and he would just as much defeat his 
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ends by sending them out as by having religious instruction 
within. Whore, then, are these little children to go? Where 
can they go to learn the truth, to reverence the Sabbath ? They 
are far from their friends, they have no one to accompany them 
to any place of worship, no one to show them the right from 
the wrong course ; their minds must be kept clear from all bias 
on the subject, and they are just as far from the ordinary ob- 
servance of the Sabbath as if there were no Sabbath day at all. 
And where there is no observance of the Christian Sabbath, 
there will of course be no public worship of God. 

In connection with this siil)ject I will observe, that there has 
been recently held a large convention of clergymen and laymen 
in Columbus, Ohio, to lead the minds of the Christian public to 
the importance of a more particular observance of the Christian 
Sabbath; and I will read, as part of my argument, an extract 
from their address, which bears with peculiar for(*e upon this case. 

“ It is alike obvious that the Sabbath exerts its salutary j)Owcr by mak- 
ing the population acquainted with the being, pcrfcciions, and laws of 
God ; with our relations to him as his creatures, and our obligations to 
him as rational, accountable subjects, and with our character as sinners, 
for whom his mercy has provided a Saviour; under whose government 
we live to be restrained from sin and reconciled to God, and fitted by 
his word and spirit for the inlu ritanco above. 

“It is by the reiterated instruction and impression w'hich the Sabbath 
impjirts to the population of a nation, by the moral principle which it 
forms, by the conscience which it maintains, hy the habits of method, 
cleanliness, and industry it creates, by the rest and renovated vigor it 
bestow's on exhausted human nature, by the lengthened lih; and higher 
health it allbrds, by the holiness it inspires, and cheering hopes of 
heaven, and the {irotection and favor of God, which its observance in- 
sures, that the Sabbath is rendered the moral conservator of nations. 

“ The omnipresent inlhienco the Sabbath exerts, however, by no secret 
charm or compendious action, upon masses of unthinking minrls; but by 
arresting the stream of w'orldly thoughts, interests, and allections, stop- 
ping the din of business, unlading the mind of its cares and rcsjionsibiii- 
tics, and the body of its burdens, wdiile God speaks to men, and they at- 
tend, and hear, and fear, and learn to do his w'ill. 

“You might as w'cll put out the sun, and think to enlighten the world 
with tapers, destroy the attraction of gravity, and think to wield the 
universe by human powers, as to extinguish the moral illumination of 
the Sabbath, and break this glorious main-spring of the moral govern- 
ment of God.” 
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And I would ask, Would any Christian man consider it de- 
sirable for his orphan children, after his death, to find refuge 
within this asylum, under all the circumstances and influences 
which will necessarily surround its inmates ? Are there, or will 
there be, any Christian parents who would desire that their chil- 
dren should be placed in this school, to be for twelve years 
exposed to the pernicious influences which must be brought 
to bear on their minds ? I very much doubt if there is any 
Christian father who hears me this day, and I am quite sure 
that there is no Christian mother, who, if called upon to lie 
down on the bed of death, although sure to leave her chil- 
dren as poor as children can be hdt, who would not rather trust 
them, nevertheless, to the Christian charity of the world, howev- 
er uncertain it has been said to be, than place them where their 
physical wants and comforts would be abundantly attended to, 
but away from the solaces and consolations, the hopes and the 
grace, of the Christian religion. She would rather trust them to 
the mercy and kindness of that spirit, which, when it has noth- 
ing else left, gives a cup of cold water in the name of a disci- 
ple; to that spirit which has its origin in the fountain of all 
good, and of which we have on record an example the most 
beautiful, the most touching, the most iniensely alfecting, that 
■*‘he world’s history contains, I mean the olfering of the poor 
widow, who threw her two mites into the treasury. “And he 
looked up, and saw the rich men casting their gifts into the 
treasury ; and he saw also a certain poor widow casting in 
thither two mites. And he said, Of a truth I say unto you, that 
this poor widow hath cast in more than they all ; for all these 
have, of their abundance, cast in unto the oll'erings of God: but 
she of her penury hath cast in all the living that she had.” 
What more tender, more solemnly alfecting, more profoundly 
pathetic, than this charity, this olfering to God, of a farthing! 
We know nothing of her name, her family, or her tribe. Wc 
only know that she was a poor woman, and a widow, of whom 
there is nothing left upon record but this sublimely simple story, 
that when the rich came to cast their proud ofl’erings into the 
treasury, this poor woman came also, and cast in her two mites, 
which made a farthing! And that example, thus made the 
subject of divine commendation, has been read, and told, and 
gone abroad everywhere, and sunk deep into a hundred millions 
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of hearts, since the commencement of the Christian era, and 
lias (lone more good than could be aecomplislnxl by a thonsand 
marble palaces, because it was charity mingled with true benev- 
ohmee, given in the fear, the love, the service, and honor of God; 
because it was charity, that had its origin in religions feeling; 
because it was a fifift to the honor of God! 

Cases have come before the courts, of bequests, in last wills, 
made or givcMi to God, without any more specific direction; 
and thes(‘ bequests have been regarded as creating charitable 
uses. But can that be truly called a charity which flies in the 
face of all the laws of God and all the nsai’fes of Christian 
man? T arraign no man for mixijig up a love of distinction 
and notoriety with his chariti(‘s. I blame not Mr. Girard be- 
cause he desired to raise a splendid marble palace in the neigh- 
borhood of a beautiful city, that should endure for ages, and 
transmit his name and fame to post(.'rily. But his school of 
learning is not to be valued, because it has not the chastening 
influences of true religion ; because it has no fragrance of the 
spirit of Christianity. It is not a charity, for it has not that 
which gives to a charity for education its chief value. It will, 
therefore, soothe the heart of no Christian parent, dying in pov- 
erty and distress, that those who owe to him their being may 
be l(id, and fed, and clothed by Mr. Girard’s bounty, at tlie ex- 
pense of being excluded from all the; means of religious instruc- 
tiem aflbrded to other children, and shut up through the most 
interesting pc'riod of their lives in a seminary without religion, 
and with moral sentiments as cold as its own marble walls. 

I now come to the consideration of the second part of this 
clause in the will, that is to say, the reasons assigned by Mr. 
Girard for making these restrictions with regard to the minis- 
ters of religion ; and I say that these are much more (h'rogatory 
to Christianity than the main provision itself, excluding them. 
He says that there are such a multitude of sects and such diver- 
sity of opinion, that he will exclude all religion and all its min- 
isters, in order to keep the minds of the children free from clash- 
ing controversies. Now, does not this tend to subvert all belief 
in the utility of teaching the Christian religion to youth at all? 
Certainly, it is a broad and bold denial of such utility. To say 
that the evil resulting to youth from the diflerenccs of sects and 
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creeds overbalances all the beiK^fits which the best education 
can give them, what is this but to say that the branches of the 
tree of religious knowledge are so twisted, and twined, and 
commingled, and all run so much into and ov(‘r each other, that 
there is therefore no remedy but to lay the axe at the root of 
the tree its(‘lf? It means tliat, and nothing less! Now, if 
there be any thing more derogatory to the Cliristian religion 
than this, I sliould lik(^ to know what it is. In all this we, see 
the attack upon religion itself, made on its ministers, its institu- 
tions, and its diversities. And that is the objection urged by 
all the lower and more vulgar schools of infidelity throughout 
the world. In all these schools, called seliools of Rationalism 
ill Germany, Socialism in England, and by various other 
names in various countries whii^h thi'y infest, this is the uni- 
versal cant. The lirst step of all these pliilosophical moral- 
ists and regenerators of the huinan race: is to attack thii agency 
through which religion and Christianity arc administ(;red to 
man. But in this th(*re is nothiim iimv'^ or ori<j:inal. We find 
the same mode of attack and remark in Paine's “ Age of Rea- 
son.” At page 33G he says: “ 'Uhe Bra min, the follower of 
Zoroaster, the Jew, the Mahoni<“taii, tin; Church of Rome, the 
Greek Church, the Protestant Church, split into several hun- 
dred contradictory seetarii's, preaching, in some instances, dam- 
nation against each other, all cry out, ‘ Our holy religion ! ’ ” 
We find the same view in Volney’s “Ruins of Empires.” 
Mr. VoliK^y arrays in a sort of seniicireh; the different and con- 
flicting religions of the world. “And first,” says he, “ sur- 
rounded by a group in various fantastic dresses, that confused 
mixture of violet, red, white, black, and sjieekled garments, with 
heads shaved, with tonsures, or with short liairs, with red hats, 
square bonnets, pointed mitres, or long beards, is the standard 
of the Roman Pontiff. On his right you see the Greek Pon- 
tilf, and on the left are the standards of two recent chiefs (Lu- 
ther and Calvin), who, shaking off a yoke that had become ty- 
rannical, had raised altar against altar in their reform, and 
wrested half of Euro])e from the Pope. Behind these are the 
subaltern sects, subdivided from the jirincipal divisions. The 
Ncstorians, Eutychians, Jacobites, Iconoclasts, Anabaptists, 
Presbyterians, Wickliflites, Osiandrians, Manicheaiis, Pietists, 
Adamites, tlie Contemplatives, the Quakers, the Weepers, and 
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a hiiiulrcd otliora, all of distinct parties, persecuting when 
strong, tolerant when weak, hating each other in the name of 
the God of peace, forming such an exclusive heaven in a relig- 
ion of universal charity, damning each otln^r to pains without 
end in a future state, and realizing in this world the imaginary 
hell of the other.” 

Can it be doubted for an instant that sentiments like these 
are d(‘rogatory to the Christian religion? And yet on grounds 
and reasons exarllij l/iesc, not like these, but kxacti.y these, Mr. 
Girard founds his excuse for excluding Christianity and its 
ministers from his school. Ho is a tamc'^co})yist, and has only 
raised marble walls to perpetuate and disseminate the princi- 
ples of Paine and of Volney. It has been said that Mr. Girard 
was in a dilliculty; that he was the judge and disposer of his 
own pro}>erty. We hav(i nothing to do with his ditficulties. It 
has been said that he must have done as he did do, because 
there could be no agrecanent otherwise. AgrecuHait? among 
whom? about what? He was at liberty to do what he pleased 
with his owm. H(^ had to consult no oife as to what he should 
do in the matter. And if he had wished to establish such 
a charity as might obtain the especial favor of the courts of 
law, he had only to frame it on })rinciples not hostile to the 
religion of the country. 

But the hairned gentleman waait even further than this, and 
to an extent that 1 regretted; he s'aid that there was as much 
dispute about the- Bible as about any thing else in the wairld. 
No, thank God, that is not the cas(;! 

Mr. Binxev. The disputes tibout the nieaning of words and pas- 
sages ; you will admit that ? 

Well, there is a dispute about the translation of certain 
words; but if this be true, there is just as much dispute about 
it out of Mr. Girard’s institution as there w'ould be in it. And 
if this plan is to be advocated and sustained, why does not 
every man keep his children from attending all places of public 
worship until they are over eighteen years of age? He says 
that a prudent parent keeps his child from the influence of sec- 
tarian doctrines, by which I suppose him to mean those tenets 
that are opposed to his own. Well, I do not know but what 
that plan is as likely to make bigots as it is to make any thing 



AND THE RELIGIOUS INSTRUCTION OE THE YOUNG. 161 


else. I grant that the mind of youth should be kept pliant, 
and free from all undue and eiToneous iiitluences; that it 
should have as much play as is consistent wilh prudence; but 
put it where it can obtain the elementary prin(*i})les of religious 
truth ; at any rate, those broad and general precepts and inin- 
c-iples which are admitted by all Cliristians. But here in this 
scheme of Mr. Girard, all sects and all creeds are denonnced. 
And would not a prudent father rather send his child where he 
could get instruction und(T any form of the Christian religion, 
than where he could get none at ail? There an; many instan- 
ces of institutions, professing one leading creed, educating youths 
of ditl'erent sects. The Baptist college in Bhode Island receives 
and educates youths of all religious sects and all btdiefs. The 
colleges all over New England dilfer in certain minor points of 
belief, and yet that is held to be no ground for excluding youth 
with other forms of belief, and other religious views and senti- 
ments. 

But this objection to the multitude and dill’erences of sects is 
but the old story, the old inlidcl argument. It is notorious that 
there are certain great ndigious truths which an* adniitt{;d and 
believed by all Christians. All believe in the existence of a 
God. All believe in the immortality of tin; soul. All believe in 
the responsibility, in another world, for our conduct in this. All 
believe in the divine authority of the New Testament. Dr. Pa- 
ley says that a single word from the New Testament shuts up 
the mouth of human ([uestioning, and excludes all human rea- 
soning. And cannot all these great truths be taught to children 
without their minds being perph'xed with cla^hing doctrines and 
sectarian controversies? Most certainly they can. 

And, to compan; secular wilh religious matt I'rs, what would 
become of the organization of society, what would become of 
man as a social being, in eonuectioii wilh the social system, if 
we applied this mode of reasoning to him iii his social relations? 
We have a constitutional government, about the powers, and 
limitations, and uses of which there is a vast amount of dilfer- 
cnces of belief. Your honors have a body of laws, now before 
you, in relation to which ditlerenc-es of opiiiion, almost innumer- 
able, are daily sj)read before the courts; in all these wc see 
clashing doctrines and opinions advanced daily, to as great an 
extent as in the religious world. 

14 * 
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Apply the reasoning advanced by Mr. Girard to human insti- 
tutions, and you will tear them all up by the root; as you would 
inevitably tear all divine institutions up by the root, if such rea- 
soning is to prevail. At the meeting of the first Congress there 
was a doubt in the minds of many of the propriety of open- 
ing the session with j)rayer; and the reason assigned was, as 
here, the great diversity of opinion and religions belief. At 
length Mr. 8amu('l Adams, with his gray hairs hanging about 
his shoulders, and with an impu'ssive venerableiiess now sel- 
dom to be met with (I suppose owing to the dillerenee of hab- 
its), rose in that assembly, and, with the air of a perfect Puritan, 
said that it did not become men, professing to be Christian 
men, who had come together for solemn deliberation in the 
hour of their extremity, to say that there was so wide a differ- 
ence in their religious beli(‘f, that they could not, as one man, 
bow the knee in prayer to the Almighty, whose advice and 
assistance they hoped to obtain. Independent as he was, 
and an enemy to all prelacy as h(^ was known to be, he moved 
tlmt the Eev. Mr. Duche, of the Episcopal Church, should ad- 
dress the Throne of (:lrace in prayer. And John Adams, in a 
letter to his wife, says that he never saw a more moving specta- 
cle. Mr. Iluche read the Ej)isco[)al service of tlu^ Church of 
England, and then, as if moved by the occasion, he broke out 
into extemporaneous prayca*. And those rmni, who were then 
about to resort to force to obtain their rights, were moved to 
tears; and Hoods of tears, Mr. Adams says, ran down the cheeks 
of the pacific Quakers who formed part of that most interest- 
ing assembly. Depend uj)on it, w’here theic is a spirit of Chris- 
tianity, there is a spirit w’hic.h rises above forms, above ceremo- 
monies, inde})endent of sect or (;recd, and the controversies of 
clashing doctrines. 

The consolations of religion can never be administered to 
any of these sick and dying childreii in this college. It is said, 
indeed, that a poor, dying child can be carried out beyond the 
walls of the sc hool. lie can be carried out to a hostelry, or 
hovel, and there receive those rites of the Christian religion which 
cannot be performed within those w^alls, even in his dying hour! 
Is not all this shocking ? What a stricture is it u])on this whole 
scheme ! What an utter condemmition ! A dying youth can- 
not receive religious solace within this seminary of learning ! 
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But, it is asked, what could Mr. Girard have done? He 
could have done, as has been done in Lombardy by the Em- 
peror of Austria, as rny learned friend has informed us, where, 
on a large scale, the principle is established of teaching the ele- 
mentary principles of the Christiaii religion, of enforcing human 
duties by divine obligations, and carefully abstaining in all cases 
from interfering with sects or the inculcation of sectarian doc- 
trines. IIow hav’^e they done in the schools of New England? 
There, as far as I am aecpuiinted with them, the great elements 
of Christian truth arc taught in (;very school. The Scriptures 
are read, their authority taught and enforced, their evidences ex- 
plained, and prayers usually otiered. 

The truth is, that those who really value Christianity, and 
believe in its importance, not only to the spiritual welfare of 
man, but to the safety and prospt'rity of liuman society, rejoice 
that in its revelations and its teachings there is so much which 


mounts above controversy, and stands on universal acknowl- 
edgment. While many things about it are disputed or are 
dark, they still plainly see its foundation, and its main pillars ; 
and they behold in it a sacrc'd structure, rising up to the 
heavens. They wish its general principles, and all its great 
truths, to be spread over the whole (Mirth. But those who do 
not value Christianity, nor believe in its importance to society 
or .individuals, cavil about sects and schisms, and ring monoto- 
nous changes upon the shallow and so often refuted objections 
founded on alleged variety of discordant creeds and clashing 
doctrines. 

I shall close this j)art of my argument by reading extracts 
from an English writer, one of the most profound thinkers of 
the age, a friend of reformation in the government and laws, 
John Foster, the friend and associate of Robert Hall. Looking 
forward to the abolition of the present dynasties of the Old 
World, and desirous to S('e how the order and welfare of society 
is to be preserved in the absence of present conservative princi- 
ples, he says : — 


“ Undoubtedly the zealous friends of popular education account knowl- 
edge valuable absolutely, as being the apprehension of things as they 
are ; a prevention of delusions ; and so far a fitness for right volitions, 
But they consider religion (besides being itself the primary and in- 
finitely the most important part of knowledge) as a principle indispea- 
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sable for securing the full benefit of all the rest. It is desired, and en- 
deavored, that the understandings of tlicsc opening minds may be taken 
possession of by just and solemn ideas of their relation to the Eternal 
Almighty Being; that they may be taught to apprehend it as an awful 
reality, that they are perpetually under his inspection ; and, as a cer- 
tainty, that they must at length appear before him in judgment, and 
find in another life the consequences of what they are in spirit and con- 
duct here. It is to be imj>resscd on them, that his will is the su- 
preme law, that his declarations are the most momentous truth known 
\>n earth, and his favor and condemnation the greatest good and evil. 
Under an ascendency of this divine wisdom it is, that their discipline in 
any other knowledge is designed to bo conducted ; so that nothing in 
the mode of their instruction may have a tendency contrary to it, and 
every thing be taught in a manner recognizing the relation with it, as 
far as shall consist with a natural, unforced way of kee])ing the relation 
in view. Tims it is sought to bo secured, that, as the pu])il’s mind grows 
stronger, and multiplies its resources, and he thcrelbre has necessarily 
more power and means for what is wrong, there may be luminously pre- 
sented to him, as if celestial eyes visibly beamed upon him, the most 
solemn ideas that can enforce what is right. 

“Such is the discipline meditated Ibr preparing the subordinate 
classes to pursue their individual welfare, and act their part as members 
of the community 

“ All this is to be taught, in many instances directly, in others hy 
reference for confirmation, from the Holy ScripUires, fron) which author- 
ity will also be impressed, all the while, the principles of religion. And 
religion, while its grand concern is with the state of the soul towards 
God and eternal interests, yet takes every })rinciple and rule of morals 
under its peremptory sajictifui ; making the primary obligation and re- 
sponsibility be towards God, of every thing that is a duty with respect 
to men. So that, with the subjects of this education, the sense of 
jjropriety shall be conscience ; the consideration of how they ought to be 
regulated in their conduct as a part of the community shall be the rec- 
ollection that their Master in heaven dictates the laws of that conduct, 
and will judicially hold them amenable for every part of it. 

“ And is not a disci^dine thus addressed to the purpose of fixing re- 
ligious principles in ascendency, as far as that difiicult object is Avithin 
the power of discipline, and of infusing a salutary tincture of them into 
whatever else is taught, the right way to bring up citizens faithful to all 
that deserves fidelity in the social compact ? 

“ Lay hold on the myriads of juvenile spirits before they have time 
to grow up, through ignorance, into a reckless hostility to social order; 
train them to sense and good morals ; inculcate the principles of re- 
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ligion, simply and solemnly, as religion, as a thing directly of divine dic- 
tation, and not as if its authority were chiefly in virtue of human institu- 
tions ; let the higher orders, generally, make it evident to the multitude 
that they arc desirous to raise them in value, and promote their happi- 
ness ; and then, w/intevcr the demands of the people as a body, thus im- 
proving in understanding and sense of justice, shall come to be, and 
whatever modification their preponderance may ultimately enforce on 
the great social arrangements, it will he infallibly certain that there nev- 
er can be a love of disorder, an insolent anarchy, a prevailing spirit of 
revense and devastation. Such a conduct of the ascendant ranks would, 
in this nation at least, secure that, as long as the wajrld lasts, there never 
would be any formidable commotion, or violent sudden changes. All 
those moditications of the national economy to which an improving peo- 
ple would aspire, and would deserve to obtain, w'ould be gradually ac- 
comjilished, in a manner by which no jiarty would be wronged, and all 
would be the happier.” * 

I not only read this for the excellence of its sentiments and 
their appli(;ation to the subject, but because they are the results 
of the profound meditations of a man who is dealitig with popu- 
lar ignorance. Desirous of, and expecting, a great change in the 
social system of the Old World, he is anxious to discover that 
conservative princijde by which society can be kept together 
when crowns and mitres shall have no more influences And he 
says that the only conservative principle must be, and is, relig- 
ion ! the auihority of God! his revealed will! and the influence 
of the teaching of the ministers of Christianity! 

]\Ir. Webster here stated that he would, on IMoiidtiy, bring forward 
certain references and legal points bearing on this view of the case. 

The court then adjourned. 


SECOND DAY. 

The seven judges all took their seats at eleven o’clock, and the court 
was o})encd. 

Mr. Binncy observed to tlie court, that he had omitted to notice, in 
his argument, that, in regard to the statutes of Uniformity and Tolcra 
tion in England, whilst the Jewish Tahnuds for the propagation of Juda- 
ism alone were not sustained by those statutes, yet the Jewish Talmuds 
for the maintenance of the poor w’cre sustained thereby. And the decis- 
ions show that, where a gift had for its object the maintenance and edu- 


* Foster’s Essay on the Evils of Popular Ignorance, Section IV. 
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cation of poor Jewish children, the statutes sustained the devise. In 
proof of this ho quoted 1 Ambler, by Blunt, p. 228, case of Do Costa, 
&/C. Also, the case of Jacobs v. Gomperte, in the notes. Also, in the 
notes, 2 Swunston, p. 487, same case of Do Costa, &c. Also, 7 Vesey, 
p. 423, case of Mo Catto r. Lucardo. Also, Sheppard, p. 107, and 
Boyle, p. 43. 

Another case was that of a becpicst given to an object abroad, and in 
the decision the Master of the Rolls considered that religious instruction 
W'as not a necessary part of education. See, also, the case of The 
Attorney-General The Dean and Canois of Christ Church, Jacobs, 
p. 485. 

Mr. Binncy then quoted from Noah Webster the dcfinilion of the 
word “ tenets,” to show that Mr. Webster did not give the right defini- 
tion when be said that “ tenets ” meant “ reliiiion.” 

Mr. Webster then rose and said : — 


The arguments of my learned friend, may it please yonr hon- 
ors, in relation to the Jewish laws as toh'rated by the statutes, 
go to maintain my very proposition; that is, that no school 
for the instruction of youth in any system which is in any way 
derogatory to the Christian religion, or for the tc'aching of doc- 
trines that are in any way contrary to the Christian religion, is, 
or ever was, regarded as a charity by the courts. It is true that 
the statutes of Toleration regarded a devise for the mfiintc- 
nance of poor Jewish children, to give them food and raiment 
and lodging, as a charity. But a devise for the teaching of the 
Jewish religion to poor children, that should eome into the Court 
of Chancery, would not b(; regarded as a charity, or entitled to 
any peculiar ])rivileg<'s from the court. 

When I stated to your honors, in the course of my argument 
on Saturday, that all (h'liomi nations of Christians had some 
mode or ])rovi.sion for tlui a})pointment of teachers of Cdiris- 
tianity amongst them, I meant to have' said something about 
the Quakers. Although we know that the teachers among 
them come into their otiice in a soni(;\vhat peculiar nninm'r, yet 
there are preachers and tejichers of Christianity provided in 
that peculiar body, notwithstanding its objection to the mode 
of appointing teachers and preachers by other Christian sects. 
The place or character of a Quaker preacher is an ottice and 
appointment as well known as that of a preacher among any 
other denomination of Christians. 

I have heretofore argued to show that the Christian religion, 
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its general principles, must ever b(j regarded among us as the 
foundation of civil society ; and I have thus far confined my 
remarks to the tendency and effi'ct of the scheme of Mr. Girard 
(if carried out) upon the Christian ndigion. But I will go far- 
ther, and say that this school, this S{dienic or system, in its 
tendencies and effects, is opposed to all religions, of every 
kind. I will not now enter into a controversy with my learned 
friend about the word “tenets,” whetln^r it signify opinions or 
dogmas, or whatever you })l('ase. Religious tenets, I take it, 
and I suppose it will be gcnierally conceded, mt‘nn religious 
opinions; and if a youth has arrived at the age of eighteen, 
and has no religious tenets, it is very plain that he has no relig- 
ion. I do not care whether you call them dogmas, tenets, or 
opinions. If the youth do('s not entertain dogmas, tenets, or 
opinions, or opinions, tenets, or dogmas, on religious subjects, 
then he has no religion at all. And this strikes at a in’oader prin- 
ciple than wIkui you merely look at this school in its (dfect upon 
Christianity alone. Wo will su})pose the easi]; of a youth of 
eighteen, who has just left this school, and has gone through an 
education of philosophical morality, j)recisely in accordance 
with the views and expressed wishes of tlie do)ior. He comes 
then into the world to choose his religious tenets, ddie very 
next day, perhaps, after leaving school, he comes into a court 
of law to give testimony as a witness. Sir, I protest that by 
such a system he would be disfranchised. He is asked, “ What 
is your religion?” Jlis reply is, “ O, I have not yet chosen 
any ; I am going to look round, and s('e whicli suits me best.” 
He is asked, “ Are you a Christijin ? ” He replies, “ That in- 
volves religious tenets, and as yet I have not been allowed to 
entertain any.” Again, “Do you believe in a future state of 
rewards and punishments ? ” And he answers, “ That involves 
sectarian controversies, which have carefully been kept from 
me.” “ Do you believe in the existence of a God?” Ib^ an- 
swers, that there are clashing doctrine's involved in these things, 
which he has been taught to have nothing to do with; that the 
belief in the existence of a God, being one of the first ques- 
tions in religion, he is shortly about to think of that ju'oposi- 
tioii. Why, Sir, it is vain to t;dk about the destructive ten- 
dency of such a system ; to argue upon it is to insult the under- 
standing of every man ; it is mcrc^ sheer, low, ribald, vulgar 



168 


THE CHRISTIAN MINISTRY 


deism and infidelity I * It opposes all that is in heaven, and all 
on earth that is worth being on earth. It destroys the connect- 
ing link between the creature and the Creator; it opposes that 
great system of universal benevolence and goodness that binds 
man to his Maker. No religion till he is eighteen! What 
would be the condition of all our families, of all our children, 
if religious fathers and religious mothers were to teach their 
sons and daughters no religious tenets till they were eighteen? 
What would become of their morals, their character, their purity 
of heart and life, their hope for time and eternity? What 
would become of all those thousand ties of sweetness, benevo- 
lence, love, and Christian feeling, that now nmder our young men 
and young maidens like comely plants growing up by a stream- 
let’s side; the graces and the grace of opening manhood, of 
blossoming womanhood? What would become of all that now 
renders the social circle lovely and beloved ? What would be- 
come of society itself? How could it exist? And is that to 
be considered a charity which strikes at the root of all this ; 
which subverts all the excellence and the charms of social life; 
which tends to destroy the very foundation and framework of 
society, both in its practices and in its opinions; which subverts 
the whole decency, the whohi morality, as wtdl as the whole 
Christianity and government, of society? No, Sir! no, Sir! 

And here let me turn to the consideration of the question. 
What is an oath? I do not mean in the varh^ty of dehnitions 
that may be giv(?n to it as it existed and was practised in the 
time of the Romans, but an oath as it exists at present in our 
courts of law ; as it is founded on a degree of consciousness that 
there is a Power above us that will nuvard our virtues and 
punish our vicc^s. We all know that the doctrine of the Eng- 
lish law is, that in the case of evc^ry person who enters court as 
a witness, be he Christian or Hindoo, there must be a firm con- 
viction on his mind that falsehood or perjury will be punished, 
either in this world or the next, or he cannot be admittiid as a 
witness. If he has not this belief, he is disfranchised. In 
proof of this, 1 refer your honors to the great case of Ormi- 
chund against Barker, in Lord Chief Justice Wills’s report, 

* The etfuct of this remark was almost electric, and some one in the court- 
room broke out in applause. 
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There this doctrine is clearly laid down. But in no case is a 
man allowed to be a witness that has no belief in future re- 
wards and punishments for virtues or vices, nor ought he to be. 
We hold life, liberty, and property in this country upon a sys- 
tem of oatlis; oaths founded on a religious belief of some sort. 
And that system winch would strike away the great substra- 
tum, destroy the safe possession of life, liberty, and ])ropcrty, 
destroy all the institutions of civil society, cannot and will not 
be consideuid as entitled to the protection of a court of equity. 
It has been said, on the other side, ihat there was no teaching 


against religion or Christianity in this system. I deny it. The 
whole testament is one bold proclamation against Christianity 
and religion of every creed. The children are to be brought ii]) 
in the principles declared in that testament. They are to learn 
to be suspicious of Christianity and religion ; to keep clear of 
it, that their youthfvd lujart may not beconui susceptible of the 
influences of Christianity or religion in the slightest degree. 
They are to be told and taught that religion is not a matter for 
the heart or conscience, but for the decasion of the cool jndg- 
ment of mature y<'ars; that at that peri{)d when the whole 
Christian world deem it most d(.‘sirable to instil the chastening 
influences of Christianity into the tender and conq)aratively 
pure mind and Inairt of the child, ere the cares and corruptions 
Cl the world have reached and seared it, at that period the 
child in this (college is to b(‘ carefully excluded therefrom, and 
to be told that its influence is pernicious and dangerous in the 
extreme. Why, the whole system is a constant preaching 
against Christianity and against religion, and I insist that tliere 
is no charity, and can be no charity, in that systenn of instruc- 
tion from which Christianity is (‘xcliided. I perfectly agree 
with what my learned friend says in regard to the monasteries 
of the Old World, as seats of learning to which we are all in- 
debted at the present day. Much of our learning, almost all 
of our early histories, and a vast amount of literary treasure, 
were preserved therein and emanated therefrom. But we all 
know, that although these were emphatically receptacles Im 
literature of the highest order, yet they were always connected 
with Christianity, and were always regarded and conducted as 
religious establishments. 

Going back as far as the statutes of Henry the Fourth, 

VOL. VI. 15 
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as early as 1402,* in the act respecting charities, we find that 
one hundred years before the lleformation, in Catholic times, 
in Ihe establishment of every charitable institution, there was 
to be proper provision for religious instruction. Again, after 
the time of the Reformation, when those monastic institutions 
were abolished, in the 1st Edw. VI. ch. 14, we find certain 
chantries abolished, and tlieir funds appropriated to the in- 
struction of youth in the grammar schools founded in that 
reign, which Lord bRdon says extended all over the kingdom. 
In all these we find provision for religious instruction, the 
dispejisation of the same being by a teacher or preacher. In 
2 Swanston, p. r)29, the case of the Bedford Charity, Lord 
Eldon gives a long opinion, in the course of which he says, that 
in these schools care is taken to educate youth in the Christian 
religion, and in all of tlnnri the New Testament is taught, both 
in Latin and Creek. Here, tluni, we find that the gnxit and 
leading provision, both before and after the Reformation, was 
to connect the knowledge of Christianity with human letters. 
And it will be always found that a school for instruction of 
youth, to possess the privileges of a charity, must be provided 
with religious instruction. 

For the decision, that the essentials of Christianity are part 
of the common law of the land, 1 refer your honors to 1 Ver- 
non, p. 293, where liord Hale, who cannot be suspected of any 
bigotry on this subject, says, that to decry religion, and call it a 
cheat, tends to destroy all religion; and he also declares Chris- 
tianity to be part of the common law of the land. Mr. N. 
Dane, in his Abridgment, ch. 219, recognizes the same principle. 
In 2 Strange, p. 834, case of The King v. Wilson, the judges 
would not sulfer it to be d(4)ated that writing against religion 
generally is an offence at common law. They laid stress upon 
the word “generally,” because there might arise differences 
of opinion between religious writers on points of doctrine, and 
so forth. So in Taylor’s case, 3 Merivale, p. 405, by the High 
Court of Chancery, these doctrines were recognized and main- 


tained. The same doctrine is laid down in 2 Burn’s Ecclesias- 


tical Law, p. 95, Evans v. The Chamberlain of London ; and in 
2 Russell, p. 501, The Attorney-General v. The Earl of Mans- 



* 3 Pickering, p. 433. 
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There is a case of recent, date, which, if the English law is 
to prevail, would seem conclusive as to the character of this 
devise. It is the case of The Attorn(*y- General v. Cullum, 
1 Younge and Collyer’s Reports, p. 411. The case was heard 
and deeided in 1842, by Sir Knight Bruce, Vice-Chancellor. 
The reporter’s abstract, or summary, of the decision is this: 
“ Courts of equity, in this country, wile not sanction any 
SYSTEM of education IN WHICH RELIGION IS NOT INCLUDED.” 

The charity in queslion in that case was established in the 
reign of Edward the Fourth, for the benefit of the community 
and poor inhabitants of the town of Bury St. Edmunds. The 
objects of the charity were various : for relief of prisoners, edu- 
cating and instructing poor jieople, for food and raiment for the 
aged and impotent, and others of the same kind. There were 
uses, also, now deemed superstitious, such as praying for the souls 
of the dead. In this, and in other respects, the charity required 
revision, to suit it to the habits and re([iiirements of modern 
times; and a scheme was accordingly set forth for such revision 
by the master, under the direction of the court.’ By this scheme 
there were to be schools, and these schools were to be closed on 
Sundays, although the Scripturi^s were to be read daily on other 
days. This was objected to, and it was insisted, on the other 
hand, that the masters and mistresses of the schools should be 
members of the Church of England; that they should, on every 
Lord’s day, give instruction in the docirines of the Church to 
those children whose parents might so desire ; but that all the 
scholars should be required to attend public worship every Lord’s 
day in the parish church, or other place of icorshlp, according to 
their rcspeclice creeds. 

The Vice-Chancellor said, that the term “education” was 
properly understood, by all the parties, to comprehend religious 
instruction ; that the objection to the scheme proposed by the 
master was not that it did not provide for religious instruction 
according to the doctrines of the Church of England, but lhat it 
did not provide for religious instruction at all. In the course of 
the hearing, the Vice-Chancellor said, that any scheme of edu- 
cation, without religion, would be worse than a mockery. The 
parties afterwards agreed, that the masters and mistresses should 
be members of the Church of England ; that every school day 
the master should give religious instruction, during one hour, to 
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all the scholars, such relig'ious instruction to be confined to the 
reading and explanation of the Scriptures ; that on every Lord’s 
day he should give instruction in the liturgy, catechism, and ar- 
ticles of the Cliurch of England, and that the scholars should 
attend church every Lord’s day, unless they iv ere childreii of per- 
sons not in communion icUh the Church of England. In giving 
the sanction of the court to this arrangement, the Vice-Chancel- 
lor said, that he wished to have it distinctly understood that the 
ground on which he had proceeded was not a preference of one 
form of religion to another, but the necessity, if the matter was 
left to him judicially, to adopt the course of recpiiring the teach- 
ers to be members of the Cliurch of England. 

This case clearly shows, that, at the present day, a school, 
founded by a charity, for the instruction of children, cannot be 
sanctioned by the courts as a charity, unless the scheme of edu- 
cation includes religious instruction. It shows, too, that this 
general rcipiisition of the law is independent of a church es- 
tablishment, and that it is not religion in any particular form, 
but religion, religious and (yhristian instruction in some form, 
which is held to be indis])ensable. It cannot be doubted how a 
charity for the instruction of children would fare in an English 
court, the scheme of which should carefully and sedulously 
exclude all religious or Christian instruction, and profess to 
establish morals on principles no higher than those of enlight- 
ened Paganism. 

Enough, th('n, your honors, has been said on this point; and 
I am willing that inquiry should be prosecuted to any extent of 
research to controvert this position, that a school of education 
for the young, which rejects the Christian religion, cannot be 
sustained as a charity, so as to entitle it to come before the 
courts of equity for the privileges which they have power to con- 
fer on charitable bequests. 

Mr. Webster then replied to the remarks of Mr. Biiiney, in relatior 
to the Liverpool Blue Coat School, and read from the re])ort of Mr. 
Bachc on education in Euro{)e, Mr. Bache having been sent abroad by 
the city of Philadelphia to investigate this whole matter of education. 

If Mr. Girard had established such a school as that, it would 
have been free from all those objections that have been raised 
against it. This Liverpool Blue Coat School, though too much 
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of a religious party character, is strictly a church establishment. 
It is a school established on a peculiar foundation, that of the 
Madras system of Dr. Bell. It is a monitorial school; those 
who are advanced in learning arc to teacli the otlicrs in religion, 
as well as secular knowledge. It is strictly a religious school, 
and the only objection is, that in its instruction it is too much 
conlined to a particular sect. 

Mr. Binncy observed that there was no provision made for cleigyinen. 

That is true, because the scheme of the school is monitorial, 
in which the more advanced scholars instruct the others. But 
religious instruction is amply and particularly ])rovided for. 

Mr. Webster then referred to Shelford, p. 105, and onward, under the 
head “Jews,” in the fourth paragra[>h, where, he stated, the whole 
matter, and all the cases, as regarded the condition and position of the 
Jews respecting various charities, w(jre given in full. 

He then referred to the Smithsonian legacy, which had been men- 
tioned, and which he said was no charily at all, nor any thing like a 
charily. It was a gift to Congress, to he disposed of ns Congress saw 
fit, for scicntilic purposes. 

lie then replied, in a few words, to the arguments of Mr. Binney in re- 
lation to the University of Virginia ; and said lhat, allhough there was 
no provision for religious inslruclion in that University, yet he supposed it 
w'ould not he contended for a moment that the University of Virginia was 
a charitv, or that it came before the courts claiming of the law of that 
State protection as such. It stood on its charter. 

I repeat again, before closing Ihis part of my argument, the 
proposition, important as I believe it to be, for your honors’ con- 
sideration, that the proposed school, in its trm^ character, ob- 
jects, and tendencies, is derogatory to Christianity and religion. 
If it be so, then I maintain that it cannot be considered a 
charity, and as such entitled to the just })rotection and support 
of a court of equity. I consider this the great (question for the 
consideration of this court. I may be excused for pressing it 
on the attention of your honors. It is one which, in its decis- 
ion, is to influence the ha})piness, the temporal and the eternal 
welfare, of one hundred millions of human beings, alive and to 
bo born, in this land. Its decision will give a hue to the appar- 
ent character of our institutions; it will be a comment on their 
spirit to the whole Christian world. I again press the question 

15 * 
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to your honors: Is a clear, plain, positive system for the inf 
struclion of children, fowided on clear and plain objects of infidel 
ity, a charity in the eye of the law, and as such entitled to the priv~ 
ilexes aivarded to charities in a court of equity ? And with this, 
I leave this part of the case. 

THIRD DAY. 

I shall now, may it please your honors, proceed to inquire 
whether tliere is, in Slate of Pennsylvania, any settled 
public policy to which this scliool, as planned by Mr. Girard in 
his will, is in op})osition ; for it follows, that, if there be any set- 
tled public policy in the laws of Pennsylvania on this subject, 
then any school, or scheme, or system, which tends to subvert 
this public policy, cannot be entitled to the protection of a court 
of equity. It will not be denied that there is a general public 
policy in that, as in all States, drawn from its history and its 
laws. And it will not be d(‘nied that any scheme or school of 
education which directly opposes this is not to be favored by 
the courts. Pennsylvania is a free and independent State. 
She has a popular government, a system of trial by jury, of free 
sullVage, of vote by ballot, of alienability of pro])erty. All these 
form part of the g('neral public policy of Pennsylvania. Any 
man who shall go into that 8tat(*. can s})ealv and write as much 
as he pleases against a ])opular form of government, freedorn of 
suffrage, trial by jury, and against any or all of the institutions 
just named ; he may decry civil liberty, and assert the divine 
right of kings, and still he does nothing criminal; but if, to giv(> 
success to such efforts, s})ecial power from a court of justice is 
required, it will not be granted to him. There is not one of 
these features of the general public ])olicy of Pennsylvania 
against which a school might not be established and preachers 
and teachers enq)loyed to teach. That might in a certain sense 
be considered a school of education, but it would not be a 
charity. And if Mr. Girard, in his lifetime, had founded schools 
and employed teachers to preach and teach in favor of infideli- 
ty, or against popular government, free suffrage, trial by jury, or 
the alienability of pro])crty, there was nothing to stop him or 
.prevent him from so doing. Hut where any one or all of these 
come to be provided for a school or system as a charity, and 
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come before the courts for favor, then in ncitlicr one, nor all, nor 
any, can they be favored, because they are opposed to the gen- 
eral public policy and public law of the State. 

These great principles have always been recognized; and 
they are no more part and parcel of the public law of Penn- 
sylvania than is the Christian religion. We have in the char- 
ter of Pennsylvania, as prepared by its gn^at founder, William 
Penn, we have in his “ great law,” as it was called, the declara- 
tion, that the preservation of Christianity is one of the great 
and leading ends of government. This is declared in the char- 
ter of the State. Then the laws of Pennsylvania, the statutes 
against blasphemy, the violation of the Lord’s day, and others 
to the same efliict, proceed on this great, broad principle, that 
the preservation of Christianity is one of the main ends of gov- 
ernment. I’liis is the general public policy of Pennsylvania. 
On this head we have the case of Updegraj)h v. The Com- 
monwealth,* in which a decision in accordance with this 
whole doctrine was given by the Supreme Court of Pennsyl- 
vania. The solemn oj)inion j)ronounced by that tribunal be- 
gins by a general declaration that Christianity is, ajid has always 
been, j)art of the common law of Pcnnsylvania.f 

I have said, your honors, that our system of oaths in all our 
courts, by which we hold liberty and property, and all our rights, 
is founded on or rests on Christianity and a religious belief. In 
like manner the allirmation of Quakers rests on religious scru- 
ples drawn from the same source, the same feeling of religious 
responsibility. 

The courts of Pennsylvania have themselves decided that a 
charitable bequest, which counteracts the pul)lic policy of the 
State, cannot be sustained. This was so ruled in the often 
cited case of the Methodist Church Remington. There, the 
devise was to the Methodist Church generally, extending through 
the States and into Canada, and the trust was declared void 
on this account alone ; namely, that it was inconsistent with the 
public policy of the State, inconsistent with the general spirit of 
the laws of Pennsylvania. But is there any comparison to be 
made between that ground on which a devise to a church is 
declared void, namely, as inconsistent with the public policy 


*11 Sergeant & Rawle, p. 394. 


f See Appendix, No. II, 
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of the State, and the case of a devise which undermines and 
opposes the whole Christian religion, and derides all its minis- 
ters ; the one tending to destroy all religion, and the other be- 
ing merely against the spirit of the legislation and laws of the 
State, and the general public policy of government, in a very 
subordinate matter? Can it be shown that this devise of a 
piece of ground to the Methodist Church can be properly set 
aside, and declared void on general grounds, and not be shown 
that such a devise as that of Mr. Girard, which tends to overturn 
as well as oppose the public policy and laws of Pennsylvania, 
can also be set aside ? 

Sir, there are many other American cases which I could cite 
to the court in support of this point of the case. I will now only 
refer to 8 Johnson, page 291. 

It is th(i same in Pennsylvania as elsewhere, the general prin- 
ciples and public policy are sometimes established by consti- 
tutional provisions, sometimes by legislative enactrnejits, some- 
times by judicial decisions, and sometimes by general consent. 
But however they may be established, there is nothing that we 
look for with more certainty than this general principle, that 
Christianity is part of the law of the land. This was the case 
among the Puritans of New England, the Episco})alians of the 
Southern States, the Pcnnsylvaiiia Quakers, the Baptists, the 
mass of the followers of Whitcfield and Wesley, and the Pres- 
byterians; all brought and all adopted this great truth, and all 
have sustained it. And where there is any religious sentiment 
amongst men at all, this sentiment incorporates itself with the. 
law. Every thing' declares it. The massive cathedral of the 
Catholic; the Episcopalian church, with its lofty spire pointing 
heavenward ; the plain temple of the Quaker ; the log church 
of the hardy pioneer of the wilderness ; the mementoes and me- 
morials around and about us ; the consecrated graveyards, their 
tombstones and epita])hs, their silent vaults, their mouldering 
contents ; all attest it. The dead j^i^ove it as v)ell as the liv- 
ing. The generation that are gone before speak to it, and pro- 
nounce it from the toirib. We feel it. All, all, proclaim that 
Christianity, general, tolerant Christianity, Christianity inde- 
pendent of sects and parties, that Christianity to which the 
sword and the fagot are unknown, general, tolerant Christian- 
ity, is the law of the land. 
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Mr. Webster, having gone over the other points in the case, which 
were of a more technical character, in conclusion, said ; — 

I now take leave of this cause. I look for no good whatever 
from the establishment of this school, this college, this scheme, 
this experiment of an education in “ practical morality,” un- 
blessed by the influences of religion. It sometimes happens 
to man to attain by accident that which he could not achieve 
by long-continued exercise of industry and ability. And it 
is said even of the man of genius, that by chance he will 
sometimes “snatch a grace beyond the reach of art.” And 
I believe that men sometimes do mischief, not only beyond 
their intent, but beyond the ordinary scope of their talents 
and ability. In my opinion, if INIr. (lirard haft given years to 
the study of a mode by which he could dispose of his vast for- 
tune so that no good could arise to the general cause of charity, 
no good to the general cause of learning, no good to human so- 
ciety, and which should be most })roductive of protracted strug- 
gles, troubles, and ditliculties in the popular counsels of a great 
city, he could not so eHectually have attained that result as he 
has by this devise now before the court. It is not the result of 
good fortunes, but of bad fortunes, which have overridden and 
cast down whatever of good might have been accomplished by 
a diflbrent disposition. I believe that this ))lan, this scheme, was 
unblessed in all its purposes, and in all its original plans. Un- 
wise in all its frame and theory, while it lives it will lead an an- 
noyed and troubled life, and leave an unblc.ssed memory when it 
dies. If I could persuade myself that this court would come to 
such a decision as, in my opinion, the public good and the law 
require, and if I could believe that any humble eli'orts of my own 
had contributed in the least to lead to such a result, I should 
deem it the crowning mercy of my professional life. 
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APPENDIX 


No. I. — Page 146. 


Extract from the Writiugs of Bishop White. 


The will goes to the extent of the abandonment of religion, as pre- 
scribing the rules of human conduct. If a collection of youth may 
have their attentio* exclusively directed to other motives, no reason can 
be given why they may not he surrendered to the same through life. 
If the instructors are forbidden to call the attention of their puj)ils to the 
Author of all the wonders which o])en on their senses, and to a state 
succeeding that which, as they must soon discover, will bo ended by the 
grave (and certainly silence on these and on the like subjects is exacted 
by the terms of the bequest) ; and if the prescribed ruh; of life be suf- 
ficient until the age of fourteen or fifteen, or even of eighteen, long 
before which there will be felt the struo-frles between inclination and the 


sense of duty; the sufficiency of the same rule for the remainder of 
life is an obvious conscqueiKic. 

The error of Mr. Girard’s restrictions is evident in the principle on 
which it is founded, the diversity of sentiment on subjects of religion. 
Let the princi[>lc be tested in application to the relations of domestic 
life. No wise head of a family withholds instruction from his children 
on the recij)rocal duties of parent and child, and of the parties to a mar- 
riage contract. Yet how many sltadcs of diflerence of o])inion arc there 
as to the proper extent of parental power, and as to that of the corre- 
spondent obedience of the child ? Similar diversities prevail as to the 
other relations. Is sage ijistruction to be delayed on these accounts } 

The like remark may be made on the subject of civil rulers, and of 
the allegiance duo from the citizen or subject. What a wid(^ field is 
open by the claims of powau’ in the hands of a single person, or in those 
of a few, or in an aristocracy, or in a poj)idar assembly, or in some one 
of the many mixed forms which have been cither adopted or imagined ! 
According to the reasoning of tiic will, all determination should be de- 
ferred to the ages of fourteen or fifteen, or perhaps eighUicn ; yet, in 
disregard of such laxity, every good citizen instils into the minds of his 
offspring sentiments whi<di sustain the rights of those who govern, and 
exact obedience within the limits of the laws. 
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The present writer has a vciy limited acquaintance with the gentle- 
men who compose the respectable bodies of our city councils. He sup- 
poses of the most, and thinks it probable of all of them, that they con- 
fess the claims of religion, by denominating themselves as belonging, 
each of them, to one or to another of the religious societies wilhin the 
bounds of the city. lie therefore, with great resi)ect, submits to their 
understandings how far they can, with clear consciences, undertake the 
government of a seminary which discharges its pu[>ils from all regard 
to religious obligation, and from all subjection to religious (iiscij)linc. 
They cannot but be aware of the contrariety of so ungodly a regimen 
to those Holy Scriptures which tliey make the foundation of their sev- 
eral creeds. In the Old Testament they read, “Bring u]) a child in the 
way in which he should go.” They cannot be ignorant of what the 
Jewish lawgiver says concerning the laws of God : “ Thou shalt diligently 
teach them to thy children, and tliou shalt talk of tliem when thou sit- 
test in thy house, and when thou walkest by the way, and when thou 
best down, and when thou riscst up.” And, if moral cultivation be a 
part of the [)lan of any literary institution, it cannot be beyond the reach 
of the caution, “The fear of the Lord is the beginning of wisdom.” 
The calls of the New Testament arc in unison with those of the Old : 
“Ye parents, bring up your children in the nurture and admonition of 
the Lord ” ; “Children, obey your parents in the Lord ” ; and, “ 1 write 
unto you, little children, because ye have known the Father.” Very 
diflerent arc these afld the like j)rovisions from the delay of even the 
mention of such sanctions of duty to young men under the ages of 
fourteen or fifteen, or towards eighteen, ^\hatcvcr need there may be 
seen of them in the increasing strength of their passions and of their 
appetites. 

Let there be attention to the operation of the bequest in its occasional 
violation of the tenderest feelings of the parental breast. We will sup- 
pose four religious men, an Episcopalian, a Presbyterian, a Ikqitist, and 
a Methodist, in circumstances barely competent to the subsistence of 
their families. Let them perceive themselves departing this life, with- 
out provision for the support and the education of their children ; and 
no other guardianship over them to bo relied on, besides that of certain 
functionaries of the city, wisely provided for the object. Those guar- 
dians may judge the binding of them to reputable tradesmen to have 
less prospect of advantage than the entering of them into the contem- 
plated receptacle of orphans. According to the character of the sup 
posed dying men, notwithstanding the diversities of their opinions on 
various points, they would be the same in the design, had their lives 
been spared, of giving a religious education to their children ; whose 
deaths they would deem a less calamity than their being thrown on a 
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world of temptation at the age of fourteen, or fifteen, or eighteen, with- 
out the knowledge of God or of a future state, or of tliose Scriptures 
which, in the parental estimate, arc necessary to their being made “ wise 
unto salvation.” A great proportion of the children of the poor arc dis- 
posed of under a guardianship created by the laws. This will probably 
be the principal source of siij)j)ly to a seminary in which the sound of 
the voice of religion is never to reach the ears of the juvenile inmates. 

It would be unjust to the memory of Mr. Girard not to notice his re- 
marking it as a privilege of his orphans, on their arrival at the age for 
the leaving of the seminary, to adopt such tenets as their matured rea- 
son may enable them to prefer. It is not to the purpose to inquire how 
far this privilege which his prolegts will derive from the laws of the 
land may be supposed to add to or enforce the moral education which 
they may have ?3rought with them from the seminary. VV'hatcvcr 
may have been, or may not have been, the wishes of the testator on 
this point, and whalcver efiect our favorable construing of his views 
may have on our estimate of his own character, it is all foreign to 
the present argument, which tends to the tw'o positions, that it is irre- 
ligious and unchristian to accept of the public resj)oiisibility of an insti- 
tution, to the pupils of which there shall be dcuiied all instruction in 
religion; and that, if other motives arc suflicient for their government 
until their o.Duval at the ages of fourteen and fifteen and eighteen, no 
reason can bo given why they may not bo sulhcieiit through the remain- 
der of life. 

Perhaps tlicre rn.ay seem an interference of the argument with a 
prejudice not unc(»mmon, that tlio minds of the sechidcd orj)hans would 
be sensible of imj)iessi(jns made on them by nature of the being of God, 
and of their responsibility to his tribunal. This is the e.\q)loded doctrine 
of innate ideas. Tf there be any not yet reached by what has been 
w'ritten on the subject by John Locke, they may be referred to the ob- 
servations lately mad(i on those born deaf and dumb ; who know noth- 
ing of the primary truths of religion, until taught through the medium 
of the expedients brought into operation for that unfortunate class of 
the human family. Wdiether the design of Mr. Girard can be strictly 
executed, may he considered as a problem. Should this be the case, 
his orphans will leave the seat of their juvenile residence as void of any 
trace of a knowlcflge of the Deity, as some wdio might be shown to him 
in an institution which in liis will he has properly distinguished by a 
munificent donation. 

It is required that for admission the orphan shall be betw'ccn six and 
ten years of age. Doubtless, within those terms, there are sometimes 
salutary impressions on infant minds. AVhci’o this has been the case, it 
is not probable that a single trace of them will remain through years, in 
a sphere so unfavorable to their cultivation. 
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It may be anticipated as very unlikely, that for the intended seminary 
there will be obtained, even if it should be thought desirable, instructor 
who arc believers in the Christian religion, and who have its interests at 
heart. Were this possible, it is easy to perceive the painful circum- 
stances in which such instructors must sometimes find themselves. Let 
an instructor bo supposed taking a wailk with one of the pupils, on some 
fine morning during the renewal of the herbage of the year. Let there 
arise in the mind of the former some such passage as the address to the 
Deity, in Adam’s Morning Hymn, in Milton ; “ These are thy won- 
drous works. Parent of good ! ” The instructor, warmed by the theme 
and the surrounding scene, might be tcunpliHl to break out in such an act 
of adoration. Put it would be unfaithfulness to his trust, and he must keep 
it a secret from his pupil that ho boli(!ves in the existence of such a be- 
ing. The supposition might bo diversified by a great variety of cases, 
sufficient to show that, under the provisions of the will, tlierc will be an 
interdict of Christian instructors, whether designed or not, as well as of 
Christian teaching, within the walls. 

That there will be a supply of teachers of a very difierent descrip- 
tion, may be counted on ; and modern times have imdtiplicd those jiests 
of society who, under the profession of sclioolmasters, lose no opportu- 
nities of infusing their poison of infidelity into unsuspicious minds. Such 
instructors have no authority, under the will, to go beyond the lessons 
of mere morality, so as to toacdi any doctrine of absolute irreligion, 
from the highest point of atheism to the most specious of all the expe- 
dients for the misrepresentation of any of the contents of Holy Scrip- 
ture. But no one, acquainted with human nature, will believe that such 
instructors, in teaching, will find reluctance to the guarding of their 
pupils against the religious truths which will be addressed to them on 
their entrance into social life, resolving what they will hear into popu- 
lar fable and superstition, which it is now high time to lay aside. 

From the tenor of the argument, there will have been anticipated the 
opinion of what should bo expected from city councils. It is, that there 
should be a respectful, but determined, rejection of the trust intended to 
be instituted by the will of Stephen Girard, Esq., for tne maintaining 
and educating of orphans. 

It is a great sacrifice, but it cannot be too great, when the acceptance 
of it would be an acknowledgment that religion, even in its simplest 
forms, is unnecessary to the binding of men to their various duties. 
As yet, no such theory has shown its face in the proceedings of any of 
the constituted authorities of the United States. If the breaking of this 
unholy ground should be a corporate act of our city councils, there will 
be apprehended from it the most disastrous consequences, by 

A Citizen or Philadelphia. 
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No. IL — p. 175. 

Extract from the Judgment of the Supreme Court of Pennsylvania^ in 
the Case of Updegraph v. The Commonwealth. 

Christianity, gcnicral Christianity, is, and always has been, a part of 
the common law of Pennsylvania; Christianity, without the spiritual 
artillery of Iniropean countries ; for this (yhristianity was one of the 
considerations of the royal charter, and the very basis of its great 
founder, William Penn ; not Christianity founded on any particular re- 
ligious tenets ; not Christianity with an established church, and tithes, 
and spiritual courts ; hut Christianity with liberty of conscience to all 
men. William Penn and Lord Baltimore were the first legislators who 
passed laws in favor of liberty of conscience ; for before that period the 
principle of liberty of conscience appeared in the laws of no people, 
the axiom of no government, the institutes of no society, and scarcely 
in the temper of any man. Even the Reformers were as furious against 
contumacious errors, as they were loud in asserting the liberty of con- 
science. And to the wilds of America, peojilcd by a stock cut olf by 
persecution from a Christian society, does Christianity owe true freedom 
of religious opinion and religious worship 

From the time of Brncton, Christianity has been received as a part of 
the common law of England. I will not go back to remote periods, 
but state a series of prominent decisions, in which the doctrine is to ho 
found 

In the case of the King v. Woolaston, (2 Stra., 844; Fitzg., 64; 
Raymond, 162,) the defendant had been convicted of })ublishing five 
libels, ridiculing the miracles of Jesus Christ, his life and convci*sation, 
and it was moved in arrest of judgment, that this olfence was not punish- 
able in the temporal courts ; but the court said they would not suffer it to 
be debated “whether to write against Christianity generally was not an 
offence of temporal cognizance.” It was further contended, that it was 
merely to show that those miracles were not to be taken in a literal, but 
allegorical sense, and therefore the book cotdd not be aimed at Chris- 
tianity in general, but merely attacking one proof of the Divine mission. 
But the court said the main design of the book, though professing to 
establish Christianity upon a true bottom, considers the narrations of 
Scripture as explanative and j)rophctical, yet that these professions could 
not bo credited, and the rule is, alJegatio contra factum non est admit- 
tendum. In that case the court laid great stress on the term generaly 
and did not intend to include disputes between learned men on particu- 
lar and controverted points ; and Lord Chief Justice Raymond (Fitzg., 
66) said : “ I would have it taken notice of, that we do not meddle with 
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the difTcrencc of opinion, and that we interfere only wlicre the root of 
Christianity is struck at.” 

In the justly admired s})ccch of Lord Mansfield, in a case which made 
much noise at the time (F. veils i). Chamberlain of London, Furneaux’s 
Letters to Sir W. Blackstone, App. to Black. Corn., and 2 Burn’s 
Eccles. Law, p. 95), conscience, he observed, is not controllable by 
Imman laws, nor amenable to human tribunals ; persecution, or attempts 
to force conscience, will never produce conviction, and are only cal- 
culated to make hypocrites or martyrs. There never was a single in- 
stance, from the Saxon times down to our own, in which a man was 
punished for erroneous opinions. For atheism, blas})hemy, and revil- 
ing the Christian religion, there have been instances of }»rosccution at 
the common law ; but bare non-conformity is no sin by the common law, 
and all pains and penalties for non-conformity to the established rites 
and modes arc repealed by the acts of toleration, and Dissenters exempt- 
ed from ecclesiastical censures. What bloodshed and confusion have 
been occasioned, from the reign of Henry the Fourth, when the first 
penal statutes were enacted, down to the Revolution, by laws made to 
force conscience ! There is certainly nothing more unreasonable, nor 
inconsistcjit with the rights of human nature, more contrary to the spirit 
and precepts of the Christian religion, more iniquitous and unjust, more 
impolitic, than persecution against natural religion, revealed religion, 
and sound policy. The great, and wise, and learned judge observes : 
“ The true principles of natural religion are part of the common law ; 
the essential principles of revealed religion are part of the common law ; 
so that a person vililying, subverting, or ridiculing them may be prose- 
cuted at common law ; but temporal punishments ought not to be inflicted 
for mere 0 })inions.” I^ong before this, much suflering, and a mind of 
strong and liberal cast, liad taught this sound doctrine and this Chris- 
tian pntcept to William Penn. The charter of Charles the Second re- 
cites, that “ Whereas our trusty and beloved William Penn, out of a 
commendable desire to enlarge our English emj)ire, as also to reduce 
the savages, by gentle and just measures, to the love of civil society and 
the Christian religion, hath humbly besought our leave to translate a 
colony,” &/C. The first legislative act in the colony was the recogni- 
tion of the Christian religion and establishment of liberty of conscience. 
Before this, in 1(M6, Lord Baltimore passed a law in Maryland in favor 
of religious freedom ; and it is a memorable fact, that of the first legis- 
lators who cstabli.shed religious freedom one was a Roman Catholic 
and the other a Friend. It is called the great law, of the body of laws 
in the Prevince of Pennsylvania, passed at an assembly at Chester, the 
7th of the 12th month, December. After the following preamble and 
declaration, viz. : “ Whereas the glory of Almighty God and the good 
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of mankind is the reason and end of government, and therefore govern- 
ment in itself is a venerable ordinance of God, and forasmuch as it is 
principally desired and intended by the proprietary and Governor and 
the freemen of the Province of Pennsylvania, and territories thereunto 
belonging, to make and establish such laws as shall best preserve true 
Christian and civil liberty, in oj)position to all unchristian, licentious, 
and unjust practices, whereby God may have his due, Cmsar his due, 
and the people their due, from tyranny and oppression on the one side, 
and insolcncy and licentiousness on the other, so that the best and firm- 
est foundation may be laid for the present and future happiness both of 
the Governor and people of this Province and territories aforesaid, and 
their posterity ” (Then follow enactments against profanity, blas- 
phemy, and violation of the Lord’s day.) 

Amidst the concurrent testimony of political and philosophical writ- 
ers among the Pagans, in the most absolute state of democratic free- 
dom, the sentiments of Plutarch on this subject arc too remarkable to 
be omitted. After reciting that the first and greatest care of the legis- 
lators of Rome, Athens, Lacedietnon, and Greece in general, was, by 
instituting solemn supplications and forms of oaths, to inspire them with 
a sense of the favor or displeasure of IL'aven, that learned historian de- 
clares, that we have met with towns unfortilicd, illiterate, and without 
the conveniences of habitations, but a people wholly without religion no 
traveller hath yet seen ; and a city might as well be erected in the air, 
as a state be made to unite where no divine worship is attended. Re- 
ligion he terms the cement of civil union and the essential supjiort of 
legislation. No free government now exists in the world, unless where 
Christianity is acknowk'dged and is the religion of the country. So far 
from Christianity, as the counsel contends, being part of the machinery 
necessary to despotism, thf; reverse is the fact. Christianity is ])art of 
the coninion law of this Slate. It is not proclaimed by the command- 
ing voice of any human superior, but expressed in the calm and mild 
accents of customary law. Its foundations are broad, and strong, and 
deep; they arc laid in the authority, the interest, the affections of the 
peojile. Waiving all questions of hereafter, it is the purest system of 
morality, the firmest auxiliary, .and only stable support, of all human 
laws. It is impossible to administer the laws without taking the religion 
which the defendant in error has scoffed at, that Scri[)turc which he has 
reviled, as their basis. To lay aside these is at least to weaken the 
confidence m human veracity so essential to the purposes of society, 
and without which no question of property could be decided and no 
criminal brought to justice ; an oath in the common form on a dis- 
credited book would be a most idle ceremony. 



THE PROVIDENCE RAILROAD COMPANY 
AGAINST THE CITY OE BOSTON.* 


This case was a bill in equity filed by the Boston and Providence 
Railroad Company against the City of Boston, praying the court to en- 
join the city from making sale of a stri[) of land adjoining the land north- 
erly on which the complainants’ dejjof. and passenger station, and other 
buildings, had been erected. The city oflicors advertised this strip of 
land, with other lots, for sale at public auction. The railroad com- 
pany claimed to be entitled to the use of said strip of land, as a public 
street or highway, and contended that it had cither been laid out as a 
street by tho proper authorities of the town, in 1794, or was such by 
dedication at some period subsequent. 'Pho city of Boston denied both 
these propositions, and maintained that tho land in question was not sub- 
ject to the encumbrance claimed to have been impressed on it, and was 
free to be sold or disposed of at the pleasure of the city. 

The court ruled that the j)remi.ses had been aj)propriated to the purposes 
of a strtuM, and could not be sold without a violation of the rights of the 
complainants. The following argument was delivered by Mr. Webster, 
as counsel for the city of Boston. 

May it please your Honors: 

There are two or three points which, in the multitude of 
questions to be considered in this ease, I shall leave where 
the counsel for the complainants has placed them, without fur- 
ther discussion. One of these is that which arises upon the 
alleged encroachment of the railroad upon the land in question, 

* An Argument before the Supremo Court of Massachusetts, sitting at Bos- 
ton as a Court of Kquity, on the 3d of April, 1811. 

Of the very numerous arguments of Mr. Webster, in the ordinary practice of 
the profession, on questions of local interest, not involving political and constitu- 
tional principles, few have been reported, nor if rejiorted would it have been ex- 
pedient to introduce tliem into a collection of this kind. It has been deemed 
proper to make an exception in the present case, for the sake of presenting a sin- 
gle specimen of Mr. Webster's mode of arguing causes of this kind. 

16 * 
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whether that be a street or land belonging to the city, by 
which encroachment it is averred by the city that the northern 
line of the railroad property is pushed farther north. This 
is a matter of detail, depending upon an examination of evi- 
dence, and I leave it to the judgment of the court without dis- 
cussion. 

Another question is tliat respecting the averment that the land 
in controversy is a part of tlie Common. This is also to be as- 
certained by an examination of evidence, by the original deeds 
and plans describing the Common, and by the votes and pro- 
ceedings of the town, which have been fully laid before you. 
But I take occasion to say, as that is a question which has 
caused some interest and excitement, that, in my opinion, this 
land is not, and never was, a part of the Common. 

If this street, or land, or whatever it may b(', has become and 
now is a public highway, it must have become so in one of 
three ways, and to these points I particularly call your honors’ 
attention. 

1st. It must either have become a highway by having been 
regularly laid out according to usage and law; or 

2d. By dedication as such by those having the power to 
dedicate it, and acceptance and adoption so far as they are 
required; or 

3d. As a highway by long user, without the existence of 
proof of any original laying out, or dedication. 

It is not pretended by any one that the land in question is a 
highway, Uj)on the last of these grounds. I shall therefore 
confine myself to the consideration of the other two questions; 
namely. Was there ever a formal and regular laying out of a 
street here? or was there ever a regular and sufficient dedication 
and acceptance ? 

The general history of this strip of land, so far as this contro- 
versy is concerned, is well known, and the facts are all fully 
narrated and exhibited in the evidence which has been laid be- 
fore you. In the year 1794, there existed in the town of Bos- 
ton six ropcwalks, all in the central part of the town, on Atkin- 
son and Pearl Streets ; but they were all burnt down in July of 
that year, much other valuable property being destroyed by the 
same fire. It immediately became an object of public interest 
to take measures to transfer the site of these ropewalks, and to 
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come to an understanding with their projnietors that they 
should not rebuild upon the old locality. A town-meeting was 
accordingly called ; and a committee was raised, with instruc- 
tions to confer with the ropewalk proprietors and come to some 
agreement with them to place their buildings u})on the marshes 
“at llu; bottom of the Common,” as it was expressed. This 
was considered a very itnportaiit matter. The committee ap- 
pointed consisted of some of the most distinguished inhabit- 
ants of the town, amoiig whom I may mention Judge Minot 
and the late Governor Sullivan, names eminent in our history. 

The history of this piece of land, from the date of this meet- 
ing down to the prcisent day, divides itself into three eras or 
periods: the first, from the votes and grants of the town in 1794 
till 1824, when all property in these lands was reconveyed to 
the city, a period of thirty years ; then from that time until the 
location of the track of the Providence Railroad in 1833-4, a 
period of ten years ; and then to the laying out of the land into 
lots, about a year ago. These three periods cover about fifty 
years. 

The general question is, whether this land became a public 
road or way, either by a formal laying out or by actual dedica- 
tion, in either of these periods. 

The plaintilfs’ bill alleges that there was a public way laid 
out, either by the votes of the town in 1794, or by other acts 
subsequently accepted by the town. These acts we suppose to 
mean the grants made by the selectmen in compliance with the 
authority conferred by these votes. The first subject of inquiry, 
therefore, is into the true character and cll’ect of the grant of 
1794, and the conveyances made in pursuance of it ; and into 
the acts of the parties under that grant and conveyance. Do 
either or all of these show that a road or way was laid out upon 
this land in 1794 or 1795 ? 

Now I will first pause for a moment to recall your honors’ at- 
tention to these proceedings in 1794. At the towm-meeting, after 
the general object for which it had been called had been stated, 
the record says that they proceeded “ to the second article of the 
warrant,” which was, “ Whether the town will appropriate the 
marsh at the bottom of the Common, or any other of the 
town’s lands, for ropewalks for the accommodation of the suf- 
ferers by the late fire ” ; and subsequently they appointed a 
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committee to confer with the ropewalk proprietors, and “ cause a 
survey to be made of the marsh at the bottom of the Common; 
also, part of the land on Boston Neck, that may be sufficient for 
erecting the like number of ropewalks as were owned and con- 
.sumed.” 

At a sabse(iuent meeting, on the 1st of September of the 
same year (1794), the committee made their report, in the 
form of votes, which they recommended the town to adopt. 
They were clearly and distinctly drawn up, doubtless by one 
of the eminent professional gentlemen who were on the com.- 
mittee. 

These votes first grant to the owners of the late ropewalks 
“a piece of marsh land and Hats at the bottom of the Com- 
mon,” and then proceed to direct the manner in which it is to 
be held, and the restrictions upon its use. Thus it was pro- 
vided that tlie land sliould be divided into six parts or lots, one 
for each suticrer by the tire ; the whole land was sufficiently and 
particularly described ; and there are then several provisions with 
regard to the maimer of the use. First, it is provided that, in 
consideration of this grant, neither of the grantees shall erect 
ropewalks on tlie land in Pearl Street occupied by their late 
ropewalks ; secondly, that there shall never be any buildings 
but ropewalks, nor more than six of them, erected upon the 
granted land ; then that the heads of the ropewalks shall be 
placed upon the soiitlierly ends of the respective lots ; then that 
the grantees shall erect, within two years, a sufficient sea-wall 
along the whole westerly side of tln^se lands. 

The votes further provide, that “ nothing in the foregoing 
grants shall be considered as conveying to tlie said grantees, or 
either of them, any rig-hl of passa^^e in any direction across the 
Common, to or from the said granted lands.” 

The selectmen are then instructed to execute deeds to the 
grantees embodying these conditions, and they arc also directed 
by the last vote to “ lay out a road sixty feet wide, from Pleas- 
ant Street along the easterly side of the lands hereby granted, 
over the marsh, towards Beacon Street, in order to meet a road 
that may be opened from West Boston Bridge.” 

These votes were all passed, and the grants were all made, 
Bubject to a reservation expressed in the following terms : — 

“ Reserving, however, sixty feet in width across the southerly 
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end of said piece of land, for a road from Pleasant Street to 
the channel.” 

The word used in making this reservation is simply “road” 
not “ way ” or “ public way.” Now I understand these two 
words, “ road ” and “ way,” to be synonymous. Tlierc may be 
a “ public tvay'^ or a “ public road^‘‘ a “ private way’''’ or a “ pri- 
vate roa(V' \ and when either word is used without a qualifying 
epithet, evidence of the whole transaction must be looked into 
to show whether a public or private way was intended. It 
may be either; and in every case where eilher of these words is 
used without any (juali Tying w^ord, it must be judged by the 
context, and by other known circumstances, what is its mean- 
ing in that particular case. 

What, then, was the meaning of these votes? What did 
they accomplish ? What was it intended that tlu'.y should ac- 
complish ? 

Now, whatever was the meaning and intent of this reserva- 
tion, it is clear that by this vote the town could not lay out a 
highway. It could not do this at all without the action of the 
selectmen. To lay out a street is one of the functions dele- 
gated by the statutes to the town olliei'rs, who arc the select- 
men; a function wliic^h must be ))erformed by the legally dele- 
gated body. It is sometimes tln^ course for the town to request 
the selectmen to lay out the road. The ])ractice shows that it 
is not in the power of the town to lay out a road, but in that of 
the selectmen. The town accepts the road after it is laid out. 
The selectmen may lay out a road without its Ixdng accepted; 
or the town may request the selectmen to lay out a road, and 
be refused. Neither possesses the power of the other. 

Then the question is. In what ca))aeity was the town acting 
in passing these vot(!S? Wjis it engag('d in a municipal capa- 
city, performing its public trust, or was it managing its private 
aflfairs, acting just as any other corporation or individual own- 
ing property would do when about to transfer that pro[)erty? 
There was no municipal act at all, except that it was the act 
of a municipal corporation. The town was doing only what 
every proprietor about to dispose of his soil usually does. 

Allow me to say here, that some confusion arises from call- 
ing this land belonging to the city public lands.” It is private 
private property; just as much as that of the Providence 
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Railroad Company ; not devoted, to be sure, to private use, but 
private property which the city happens to own, and wliich it 
may dispose of at any time as such. 

The town, then, was acting as a mere proprietor; selling a 
part of its land, and granting an easement over the rest, so that 
the purchaser might use the part he had obtained. This is the 
obvious character of the transaction. The land lay in the bo- 
som of the marsh; and unless there was access to it given over 
the otlier lands of the grantor, the lands granted would have 
been of little or no value. If th(‘y had been granted without 
provision for any right of way, what woidd have been the 
rights of the parties? The grantee wonld have been entitled 
to a “way of necessity,” as it is called; the right to pass over 
ol/ier lands of the grantor in order to get upon his own lands. 
And where he has this private way of necessity, tlnai, nnh‘ss it 
be matle matter of agrecanent, the grantee is to select his own 
way wherever he chooses. Each of several grantees, also, is 
entitled to take the way most eonvenient to himself, unless a 
certain way has be(ai provided for him by agreement. 

Now in this case there was done exactly what was most 
convenient and proper. It was agreed that the grantees should 
have a certain access to their lands over lands of the grantor, 
and one that was most convenient to them; and this arrange- 
ment secured the eflicacy of the provisioji that the grantees 
should have no right of passage in any direction across the 
Common^ to or from tlu'ir lands. ^Tiis seems distinct, proper, 
and in accordance with the rights of the parties. 

Now I do not deny that the town, or otlier grantor, in making 
the grant, maij provide viccess'ovcr its remaining lands to the 
granted lands, by means of a pnblic highway, or land granted, 
for use as a, highway. The town did so at this very time with 
regard to Charles Street, and I now proceed to explain the 
meaning of the reservation in question by that act, in regard to 
Charles Street. Every thing in the warrant calling The town- 
meeting whose acts we are considering (with one exception, 
unimportant in itself) relabel to this matti^r of tlu^ ropewalks. 
Nobody had petitioned for any ivay or roaeJ^ and it is evident 
that when they made the private way, and when they made 
the public way, Charles Street, they were doing two separate 
acts necessary to carry out the project of transferring the site 
of the ropewalks. 
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Now, although, in the two cases, the same language is used 
in one respect, namely, the word road^ it is to be remarked that 
they lay out this Charles Street. They do it by the same phra- 
seology, by the same term “ road,” but by what else ? They 
say there should be a road sixty feet wide from Pleasant 
Strec.’t along the eastern edge of the lands, to be joined by a 
road ex})ected to be made from West Boston Bridge. And 
they direc.t the s(;lectmen to lay it out. 1 presume the select- 
men did lay it out, and that, when it was laid out, it was ac- 
cepted by the town, for it is now upon the list of the streets. 

But llie proc(uidings of the town in the two cases were 
very ditferent, each b(nng suited to the objects to be obtained. 
The one was to be a public street, an open and general thor- 
oughfare, a line of passage from the )iorth to the south end 
of the town. This they directed the s(deetmeri to lay out; 
tlicy did not merely reserve the land. They directed the select- 
men to lay out the road, and they di<l it. But the proceedings 
about this strip southeast of tin'- ropewalk lands were wholly 
difh'rent. It was a road which, as was said by one of the wit- 
nesses, “ ran overboard.” The reservation on pa})er went down 
to the channel; for it was intended to build the ropewalks over 
tide-water ; and they were actually built with their heads stand- 
ing on solid land and the rest upon piles, and, until the Mill 
dam was constructed, the water flowed in under the rope- 
walks at every tide. 

I submit, therefore, that iiothiug but an easement was intend- 
ed, ('.oupled, perhaps, from the language used, from the breadth 
reserved, and from its being exteiuh'd down to the channel, 
with the idea, and the contemplation, that a road might at 
some future time be laid out for the use of the town. I have 
already observed, that the town could not lay out a street by its 
own authority, but that it was not unusual for the town to re- 
quest the selectmen to lay out the street, and for the selectmen 
to comply, not to ohey^ for the action of the town has jiot the 
eft’cct of a command. Now I submit, that if, by this reservation 
in the vote of the town, it was intended to lay out the street, it 
was not leg'aL If it was intended as a direction to the select- 
men to lay out the street, why was not the proper language 
used? If it was intended to lay out a street by the mere ac- 
tion of the town, why did they not say so ? If it was intended 
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•to direct the selectmen to lay it out, why did they not say so ? 
For at the very same meeting, in directing the selectmen to lay 
out Charles Street, the town knew what language to use, and 
used it. If, at the same time, treating upon two similar sub- 
jects, in written and delibcn-atc votes, it used dissimilar lan- 
guage and a dissimilar form of proceeding, who shall say that 
it had not a dissimilar meaning? Who shall thus confound 
things, and confuse the meaning, and the results of one of the 
most discreet and deliberate })roceeding3 of a public body ? 

I have said that nobody at that meeting s})okc of making a 
public street ; that this way led down into the sea ; that no one 
had petitioned for a street in this direction ; ])ut the whole of 
this proceeding was the result of an agreement, and a bargain. 
The ropewalk proprietors joined in a conference with the com- 
mittee of the town, and the result was a bargain, an agreement, 
a compact, a series of eovemants in relation to these lands. 
The town, on its part, entered into covenant; the ropewalk 
proprietors entered into covenant; so that the bargain was pre- 
pared by previous consultation and confereiK^e, and the terms 
were reduced to precise and stated form. In this form the con- 
tract was agre(;d to by the town, and in this form it was agreed 
to by the proprietors of the roj)ewalks. 

I cannot imagine any argument to be drawn from the votes 
or records of this meeting, to maintain that this was a grant 
or dedication for a public road. It is to l)e considered as the 
result of the agreement on which it was founded, and which 
it was intend(xi to carry into eirect. It is worthy of remark, 
that access to the ropewalk lands was not provided by passage 
and right of passage generally granted merely, but by a speci- 
fied, distinct way. It is obvious, also, that the reservation 
reaches beyond the ropewalks, and extends down to the sea. 
It may have been one object of this to give approach and ac- 
cess to the ropewalk lands from the water, because there was a 
wharf near. 

But further, if this was a laying out of a street, by the se- 
iectmen, or any body else, where is the record of it? Although 
such an act may be done, it could hardly be done sub sUantiOf 
and without a record. 

Wc have no reason, then, to suppose that the votes of the 
town laid out this road for a public street; and this brings 
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me to the deeds of conveyance made in pursuance of those 
votes. 

I suppose that these deeds, assuming the rest to be like that 
to McNeil, arc relied upon to prove that the selectmen did lay 
out this road, or that they contain a recital that estops the city 
from denying that the road was so laid out. Now is this recital 
any proof of the fact that the selectmen did lay out the road? 
liCt me call the attention of your honors to what they had been 
directed to do in 1791, not in their oflicial capacity as select- 
men, but only as agents of a corporation. The vote might as 
well have directed the town-clerk, or town-crier, or any other 
olFicial, to make these deeds, and the convey anee would have 
been as valid and effectual. It is further important to observe, 
that this authority, these votes, under which the s(‘lectmen 
acted when making these conveyances, were all precise, defi- 
nite, and full; that their limitations and provisions were as 
particularly drawn as those of a power of attorney. 

Now let me remark, that early in 1794, before the date of 
this conveyance, difficulties had arisen about the location of 
these ropewalks, after the grant of the land, and before the ex- 
ecution of these deeds. Your honors will please to refer to 
the proceedings of the town-meeting in 1795. These proceed- 
ings will be found to contain a charge against the ropcwalk 
proprietors, that they had encroached upon Pleasant Street, by 
extending the heads of their ropewalks too far south. These 
deeds were not executed until 1796. Before the execution of 
this deed to McNeil, a sea-wall had been built. This we know, 
because the wall and the building of it are referred to in the pro- 
ceedings of the town-meeting in 1795. Afttn* the wall was 
built, the water came up to it, and even overllowed it at high 
tides. The facts that the wall was already built, and that the 
ropewalks were built, were both recognized by the proceedings of 
the meeting in 1795. The selectmen (it appears that they were 
an entirely new set) were about to execute the deeds ; and in 
this state of the afl’air the draughtsman committed a sheer blun- 
der, by bounding the land on the south “ by a street lately laid 
out by our selectmen, leading from Pleasant Street to the salt 
water.” This is a description, and not a recital ; and but an 
imperfect description, for the salt water was found at the wharf, 
and the street, if it were a street, extended to the channel. 

VOL. VI. 17 
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This was all a mistako. There was no street laid out by the 
s(‘lectineii. F'or, first, there is no record of it on the books of 
the city, nor any reason, from any evidence in the case, to sup- 
pose that any such thin" took )>lace. If it had taken place, it 
would have been the duty of th(^ selectmen to report it to the 
town ; but there is no u'port, nor any action of the town on such 
report, in the n'cords of either. 'PlKni, many persons are still 
livin", fully conversant with the m-ents of that day, and in full 
memory of a!l tlie proceedings in this matter. One of the 
ropewalk proprietors is still living, Mr. llowe, who, though 
not .an original projirietor, soon became one by the death 
of his father, working there daily from the time he came to 
man’s estate. M;iny other persons, connected with the town 
government, and living in the neighborhood, arc familiar with 
the land there, and its changes ; and yet not one of them knew 
any thing about this laying out, or pretends to say that the 
selectmen laid out this street. If the selectmen did lay it out, 
as they did Charles Streel, or as they did a dozen others, why 
did they not also rec.ord it, and n'port it? In point of fact, I 
suppose there was no street laid out. 

The deed itself purports to be made after the votes of the 
town in 1791. It founds itself upon them, and refers to them, 
as to another deed, for more j)articular descrijdions. It refers 
to no particular powers of the selectmen, and is in this respect 
quite remarkable. I will read the deed : — 

“ Whereas, at a h'gal town-meeting of us, begun on the 28th of Au- 
gust, 1791, and continued by adjournment to the 1st of September next 
following, it was voted that there be granted to the owners of the rope- 
walks in this town lately consumed by tire, a piece of marsh land and 
flats at the bottom of the Common in said town, upon certain terms and 
conditions in the said votes expressed ; now know ye, that we the 
said inhabitants, for and in consideration of the conditions, restrictions, 
and limitations hereinafter mentioned, but more j)articularly mentioned 
in our votes before referred to, do hereby give, grant,” Ac. 

Such is the recital of the terms of the grant, and here comes 
the description: — 

“ A certain piece or parcel of land situate at the southerly part of said 
town, at the bottom of the Common, there so called, fifty feet in width 
and extending from a line drawn parallel to Beacon Street five hundred 
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feet from the same street to a street lately laid out by our selectmen, 
sixty feet wide, leading from Pleasant Street to the salt water, bounding 
nortlicrly on the said line, easterly on land granted to Samuel Emmons, 
southerly on said new street, and westerly on land granted to John 
Codman.” 

The mention of this street is not by way of rectital, it will be 
seen, but in the description of boiindtiry. Hy ti mistalo* in 
such a description no one is barred. It is simply a d(‘scri|)l ion. 
My learned friends say that it is a (hiclaration, an av(“rment 
by the town of Boston, that there is a public street tdong the 
southern line of the ground described. To cover tlu'ir ground, 
they must not only say that tlnu-e is a stretd, but take th(^ whole 
statement as an cstopj)el. They make; this to be a statement 
that this land is an open public stri'ct, laid out by the seh'ct- 
men ; and this they say is an esto])pel that keeps us from hold- 
ing that this street was never so laid out. 

How can this be? The selectmen were nu’re agents, I might 
say they were mere instruments to ])erform what must be per- 
formed by some agents. But the limitations and all the acts 
of the parties were fully defined and fairly set down and ex- 
pressed. They did not act in this matter in their official capaci- 
ty, but as mere agents, and if they have transcended the limits 
set for thmn, the town is not bound by it. Their authority w^as 
a })ublic, clear, written, indisputable record, knowai to every 
body, simply to execute grants founded on a transaction pub- 
licly understood, and it expressed the terms of a bargain to 
which these grantees were themselves parties. No one will say 
that the selectmen could extend the meaning of this agreement, 
and enter upon a covenant for which it did not provide; and 
further, since in the other covenants of the deed they follow the 
provisions of the votes from which their authority was derived, 
it is to be jiriisurrnxl that they intended to do so here. J^x- 
pressio 74nms exclusio cst alterins. 

Agents not only cannot bind themselves by an act transcend- 
ing their authority, but such an act is not evidence against their 
principal in any case arising out of it. No saying or declara- 
tion of such an agent is more evidence against his principals 
than that of any other man. This declaration of the deed is 
not evidence against the town, b(*cause the selectmen had no 
power to enter into a covenant wdiieh was to make that land a 
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street, but were simply to convey certain lands as they were 
described in their power of attorney. Nor does it amount to 
any thing that the ropewalk proprietors used the same words of 
description in after conveyances, because we all know that one 
deed is copied from another, that the object often is to make 
them cheap and short, and that in this country, in ninety-nine 
cases out of a hundred, a man conveying the same thing that 
he has previously purchased, copies from the deed he received, 
or refers to it for the description in the new deed. If the select- 
men had been acting for themselves, as individuals conveying 
their own property, there is nothing in this deed which would 
estop them from denying the existence of a road laid out upon 
the south line of the premises. The words in which such a road 
is spoken of are words of description only, and not of recital, and 
this makes the distinction of the cases where parties are held to 
be estopped by their own deeds and where they are not. I shall 
not cite cases to this point, but will n'fer your honors to the 
first volume of Gujenleaf’s Evidence, ):)p. 30 to 32, where the 
cases which are collected show the distinction between terms 
of description and t(;rms of averment. 

But suppose we are to take it for granted that the s(‘lectmen 
did lay out a street here, what kind of a way was it? Was it 
a public way? If your honors are to presume they laid out 
any tiling-^ it is to be supposed to have been in conformity with 
the authority under which they acted ; and if that authority was 
for a private way merely, the presumption is that they con- 
formed to it, and laid out mer<“ly a private way. 

There is another point or two with regard to this. 

Recitals in deeds, when they estop any body, estop only in 
favor of those claiming under the grantee; they confer no rights 
upon strangers. The Provkhnicc Railroad Company docs not 
claim under the ropewalk proprietors. It has no privity with 
them, and it cannot therefore avail its(‘lf of any estoppel in the 
deeds to those proprietors, if such there be. 

I know very well that a court of law, looking back at a trans- 
action now no recent one, will be glad to find any plausible ex- 
planation of any act, fact, or transact ion, which docs not appear 
to agree with the rest of the history. It is glad to make the 
whole train of events eonsistent ; and I think it is not hard to 
suggest at least a probable reason of this discrepancy in this 
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deed. Let us suppose that something had been done on this 
piece of land by these public authorities, between the dates ol 
the votes in town-meeting and of the execution of the deeds. 
To })ersons not consulted about the matter, it might appear that 
this .somelhing' was the laying out of a road, and they might 
have, been led into this mistake even by the conduct of the 
selectuu'.n whom they saw on the land “ ri‘serv(‘d for a road,” 
doing something app:irently in an otfudal eapacity. Now it is 
in evidence that these selectmen did do something on this land 
within this time. It is in evid(.*nce that they went U])on these 
lands, measured the encroachments which had hc'cn made, and 
gave a marked limit to the ropewalk pro[)rit^tors ; that in the 
interval between the votes in town-meeting and the date of 
this deed, the public authorities went down upoji this land and 
marked out a boundary upon it. Your honors will see that 
this proceeding limited itself to a very small line of boundary; 
but it is extremely probable that they went further, and marked 
out the whole of the southern boundary of the ropewalks. Wc 
know from the records of the town-meeting that tlu'y did estab- 
lish the point as far as the ropewalk proprietors were concerned, 
and compelled them to retire from the town’s land upon which 
they had encroached, and marked a stated liirfit by staking 
it out at the time. This was done by authority from the town, 
and might have been done, doubtless, l)y the selectmen without 
such authority. But it was just such a proceeding as would 
recpiirc no record, report, or after proceeding, and this accounts, 
and this is the only thing that can account, for tht're being no 
report or record of it. There is nothing more probable than 
that the new selectmen or the draughtsman, yes, the draughts- 
man of this deed, may have mistaken in his description the 
nature of this act of the ft)rmcr seh^cimen, and that thus this 
apparent incongruity may have got into the cas(‘. 

The ropewalk proprietors reeonveyed these lands to the city 
in 1824, and this terminated the first period in the history of 
the strip in dispute. This reconveyance was entire and abso- 
lute; and of course under it, by force of law, this particular 
strip of land, unless it had in the mean time become a public 
highivai/, returned to the city, and the easement became extin- 
guished by the unity of possession. 

We have now seen the origin of the title of the ropewalk 

37* 
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proprietors so far as it was written. It rested in the votes of 
the town and the deeds, with tlanr somewliat restricted declara- 
tions and covenants. Now if from these we can obtain a clear 
and distinct meaning, it is the true and correct one; but if it is 
in any degi-(‘e doubtful, w(^ can enter upon the evidence of wliat 
was clone under these deeds and votes, to elucidate and explain 
their meaning. All law-writ(;rs rec'.ognize, common sense rec- 
ognizes, this principle of interpretation, but the doctriiuj is ex- 
pressed so accurately, tersely, and completely by Sir Edward 
Sugden, tiiat I will ciuote his words. 

“ One of the most settled rules of law for the construction of am- 
biguities in ancient instruments is, that you may resort to contemporane- 
ous usage to ascertain the meaning of the deed ; tell me what you have 
done under such a deed, and I will tell you wdiat that deed means.” * 

I propose now to call the attention of your honors to what 
was done under these covenants. What was the conduct of the 
respective parties to them during this first ejioch of thirty years? 

We are met, succored, relieved here from all doubt or a))pre- 
hension which the greatest ingenuity could suggest, by the fact, 
that, during all this period, neither the city nor the town, neither 
the ropewalk proprietors, the selectmen, nor any subordinate ofll- 
cer, not one of them, has ever performed one act which, under 
any fair construction, could be considered as n'cognizing the ex- 
istenc(‘ of any public way over this land. The town never built 
the road; there was at that time no beaten path there; it was 
never entered on tlu' list or in the books of the town; it was 
never reported as needing repairs; it was never repaired, built, 
touched, by the town of Boston, during this whole space of 
thirty years, or by any agent or functionary of the town. 

Here is the conduct of the grantor; let us look at that of the 
other party. Long engaged in a controversy in regard to their 
encroachments, with which the town of Boston was energeti- 
cally plying them, did they ever set up the claim that it was the 
duty of the town to build this road? Notin the least! But 
they went on, at great loss and labor and sacrilice, to make 
the road themselves. They constructed the long sea-wall along 
the western margin of their land, a work of such magnitude, 

* Attorney-General v. Drummond, 1 Drury & Warren (Irish Chancery R6* 
ports), 353. 
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that it was ten years before immense labor and unwearying in- 
dustry completed it, and made a practicable road down to the 
edge of the sea. In the face of these difliculties, if there had 
been any thing in the deeds to compel the town to adopt the 
street, how can we account for this acquiescent conduct, so 
directly adverse to their interests ? Does any one suppose that, 
if the deeds gave them any ground to consider this a public road^ 
Mr. Ilowe and the rest of those concerned would have remained 
there day after day, and year after year, toiling in the mud to 
make the road themselves? Then we have living witnesses, 
the town and city officers for many years, none of whom looked 
upon this as a street. 

But I will state it in the briefest manner. Evt^ry body at all 
conversant with the matter for those thirty years, from the begin- 
ning, knows that the town was doing ihat, through the whole 
of that tiiiK', which it could not have done had the land been a 
public; way ; it omitted all care and attention. On the other 
hand, the grantees did what no duty required Ihern to do, but 
what (;v(;ry interest and the proper enjoyment of their property 
made it necessary for tlunn to do for themselves. And if we go 
over the evidence ever so carefully, or ever so slightly, we find 
this to be the result, and we s(;e that every body thought that 
the town took the land back to itself, just as it parted with it. 

1 will cite 5 Pickering, 485, the case of Jones v. Pereival, to 
the ))oint that a private way is to be repaired by the grantee of 
the way : and c cojiverso, I suppose, a public way is to be re- 
paired by the public. 

It is to be renicmber(;d that at this time these were all waste 
lands. About 1801 or 1804, a carpenter’s shop was built, facing 
Pleasant Street. Mr. Vose’s house was built in 1807. The 
car})enter’s shoj) was moved back, and another house built, be- 
fore the year 18i?4. It is not to be doubted that Mr. Vose went, 
that the iidiabitants of all these houses went to and from them 
by this way ; Mr. Vose, indeed, having his own sidewalk on his 
own land. 

When a man has a right to a practicable way over his neigh- 
bor’s land, he is not called upon to make the road for his own 
use. If the way is not jn'acticable, the grant of it carries with 
it the rig-ht of building a road, and keeping it in repair. Let us 
suppose that here the road was necessarily a built or constructed 
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road ; how does this afFect the city of Boston ? The owner is 
undoubtedly obliged to keep a private way in repair for his own 
purposes, and it is well settled that the owner of a private way, 
finding people breaking u]) his way, may maintain “ case ” 
against them, although not “ trespass.” While this road con- 
tinued its character of a private way, even if a thousand years 
should elapse, and a hundred peo})le should pass over it every 
day, no rights against the public could be obtained. In a case 
where, under a lease of ninety-nine ye;irs, a ])rivatc way, made 
so by the lease, was allowed by the lessee to be used by the 
public after the expiration of the lease*, the lessor set up that 
the land reverted to him ; and this was held to be right, because, 
before the expiration of the lease, the public use was of no 
injury to his property.* Nobody hen? asserted a right to the 
use of this road; only the persons iiib.'rested, Mr. Vose and his 
tenants, used it. 

Tdien there are the dealings between Mr. Vose and the select- 
men in 1824. The latter ))roposed that his doorsteps should be 
abated, because they encroached upon the public lands. It 
would have been equally an encroachment, whether th(?y were 
obtruded upon a street^ or upon lands which were the property 
of the city; but Mr. Williams said that they, the selectmen, 
spoke of the encroachment upon the lands of the city. Because 
their predecessors had been complained of for neglecting the 
public land, he was induced to keep a sharp eye upon the inter- 
ests of the town in this respect. lie went to look at the alleged 
encroachments upt)n the public lands, lie took some of the 
other selectmen with him, and they conv(?rsed upon the matter 
with Mr. Vose. The whole conversation turned upon this fact, 
that the steps were an encroachment on the lands of the city. 
Mr. Vose replied, that these were all waste lands, that nobody 
used them, and asked why, in these circumstances, they should 
put him to an expense of one hundred dollars to withdraw his 
steps. Mr. Williams says, that upon these grounds they allowed 
him some indulgence, and that the matter was to be settled at 
a future time. He has no recollection that he called again ; but 
if he recollects rightly, all that was said by the parties to that 
conversation was of an encroachment upon the public lands. 


* 5 Barnwell & Alderson, 450. 
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This brings me toward the last period of the history of this 
matter. 

About 1820, the mill-dam was built, and this shut out the 
water I’rorn the flats below these lands. The sea-wall was not 
removed till 1830, as appears from the depositions of Fuller 
and Dexter. Below the wall, Mr. Vose permitted others to erect 
some shops ; but there was no access down this way till after 
1830, because the wall was still tlu're. I refer your honors to 
Mr. Kidder’s deposition, cross-examination, first answer; Ful- 
ler’s cross-examination, question fourth ; and direct examination, 
questions seventeenth and eighteenth. 

On the other side, what acts are tlu're which show the sense 
of the city with regard to these lands, from 1820 forward? In 
the first place, we have the n'port of Mr. Apthorp at the time 
the reconveyance of these lands was made. In this report, all 
these lands are treated as public lands, which might be offered 
for sale by the city. This was in 1824. Secondly, there is 
another fact; namely, the building of the new street from Pleas- 
ant Street to Charles Street, a street parallel to this supposed 
street. This was built in 1821, as a continuation of Boylston 
Street. It was built and used for access into Church Street. 
There could have been no object in building it, and it would 
not have been built, if there had been already a way in exist- 
ence conveni('nt and open a little farther south. If the town 
had suppt)sed that there was any such way in existence, it 
would have availed its('lf of that, and not have gone to this 
further trouble and ex})ense.* 'Phirdiy, I refer your honors, with 
emphasis and brevity, to the transactions of 1828; to the votes 
of the city in 1828, as they apj^ear in tlu; exhibit of Filiphalet 
Williams.’}' On the 28th of January, 1828, an order passed by 
the mayor and aldernu'ii, upon which, on the following March 
3d, a committee reported that there wen': ci'rtain lands, which it 
was expedient for the city to sell, marked numerically upon a 
plan, and this piece of land at the soullu'rly part of the town, 
embracing that now in dispute, was dtiscribed under this head.J 

Now, Mr. Williams § asserts })ositiv(‘ly that this land, the lot 
marked 5, embraced ail the land covered by the alleged street; 
and the report says : — 

* Kidder, cross-cxaiTunation, first unswer. 

J See report and plan, laud marked “ E.” 


f Kidder, 5. 

^ Answers Dlfi and 10th. 
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“ 5th. A piece of land situated west of Boylston Street and of the 
northerly part of Pleasant Street, and southerly of a line drawn parallel 
to the Mill-dam, 1350 feet distant therefrom. This piece of land con- 
tains 126,000 square feet, and is capable of l>emg laid out into streets 
and lots advantageously ; and although after it is thus laid out it may 
not be expedient to ofler the whole for sale immediately, yet it is (‘xpe- 
dient, in the opinion of tlic cominittec, to lay the same out and com- 
mence sales of it iiiKhu* the direction of a committee. It may lx; j)roper 
here to observe, that the s[)ace proj)Osed thus lo bo put in a stale* for sale 
does not interfere with the Common, hut is tliat portion of the public lands 
which have always been dea'ined j)ro[)er and within the jeower of the city 
council to sell, as not being w ithin the north and south lines of the Com- 
mon extended. Read and accei)ted, and ordered that the Mayor, Aider- 
men Loring, Uphani, and Armstrong, w^ith such as the Ceemmon ('ouncil 
may join, be a committees to carry the same into ellect. Sesjit elown for 
concurrence ; came u[) concurred, and E. Williams and others joined on 
the part of the Common Council.” 

Air. PVancis Jackson has verified iliei })lan of Hie land, and has 
testified thattluit plan embraces the hind under dispute, and that 
the report accompanying it was acee])ted; and Kidder le'stilies, 
that, in view of the sale, coarse fences wen* built, and ihai they 
covered the whole way, as it is called, up to Vosi^’s house, ddiis 
was the report and plan which we have here. It was aeei'jiled 
by the city government; the rough fences were built to mark 
out the land into lots, and these aetually cov(*red the supposed 
way, and this without complaint. W'^lnae was Mr. Vose then? 
Where were his tenants, that he and tln^y made no (.‘omplaint 
that this road was thus shut up, and tlH*y shut out from their 
own front door? Thesis fenc(*s remained there without objec- 
tion, till they were gradually carried away for lirewood. Did this 
look like any admission on the part of the city, that, this was an 
open and public street? P\)r where ownership has be(*n assert- 
ed by the erection of a slight fenci*, and then the fence has been 
taken away by the party claiming adversely, it has been held that 
this rebuts the presumption arising troni the user of that party. 
I ask your honors’ particular attention lo this point. 

Let us then proceed to the transactions of May, 1832, for 
there were two transactions in 1832. Now what was the first 
of these? It was the application by Purkitt and Vose to ascer- 
tain the line of their propiady. Vose’s property was bounded 
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Upon this land, and he chose to call it a “street” in that appli- 
cation. The city assented to the proposal to run the line, but 
in no way bound itself by this use of the word “ street.” Mr. 
Fuller reported the result of his survey to the city, and stated, 
that “ it does not appear that a street was ever laid out,” but 
says, this, and this, and this, is the line between Vose and the 
city. This report was accepted and placed on the records ; and 
on whose request? On that of these two persons; entirely, I 
suppose, on that of Mr. Vose and Mr. Purkitt. Being so record- 
ed, this is completely binding, 'riiey got up the application. 
They desired to have an established line for the boundary of 
their land; and the authentic document d('scribing that line 
says that it separates them, not from a street.) but from certain 
lands belonging to the city of Boston. Did they protest against 
this description ? In no degree.* 

As an e(puil proof of the view then taken of these lands, I 
may refer your honors to another })roe(‘eding in August, 1832. 
An application was made by the Worcest(!r Railroad for leave 
to take certain lands for the creclion of a depot. T^et us look at 
the nature of that ap})lication. Was it a request to the city 
to re[)air or put in order a street ? to build, work, or repair a 
highway ? By no means. The Worcester Railroad came as 
a purchaser, and wished to puuihase that which it was not 
doubted was land of the city. The government feeling doubt- 
ful whether this was not a part of the Common^ a question 
raised at the time, referred this question to the people, to be 
decided by a vot(i in Faneuil Hall. The people negatived 
the vote, and refused to s(‘ll the hand at all. Remark that this 
was ii proposition to j)urchase, and a refusal to sell. It was a 
design of the city government to make manifest in the plainest 
way what it was that the Worcester Railroad wished to buy. I 
am sure that no man can doubt the railroad wished to buy this 
land. Here is a plan, proved by Mr. Jackson to have been made 
on this occasion, and put up along the streets, tliat the citizens 
might see upon what they were called to decide. It is worth 
while to know that on this plan, the strip in red being what the 
railroad' wished to buy, the strip between that and Elisha Vose 

is marked “ Lands of the City of Boston, containing feet,” 

This matter was made a subject of full discussion at the time; 


* Defendant’s exhibit, No. 35. 



204 the providence railroad company 

but none of those who talked of it, none of the orators at Faneuil 
Hall, nobody noticed, or appeared to think, that this was a streets 
Could they have done so, they would have urged it strenuously. 
It was a most natural idea to strengthen the notion that this 
was a part of the Common, by saying that a part of it had 
already devolved to tlie public as a public highway. If this 
had occurred to any body, wc may be sure it would have been 
staled. 

It must be perfectly plain, then, that up to August, 1 8-12, one 
short year Ix'forc th(? Providence Railroad was laid out, the 
whole town of Rostoii and every one of its inhabitants sup- 
posed that this was land of tin; city, and not a street open to 
every l)ody. vVbout this time the directors of the Providence 
Railroad made their report upon the location of their depots, 
and, nothing further occurring, this state of things existed up to 
1833. And thus, by all tln^se acts, by its surveys, fencing, rec- 
ords, and offers to sell, through all this period, the city was as- 
serting its right to this land, and nobody was objecting to it; 
and in this we have the best evidence that this was the view 
that every body took of this proi)erty till 1833, when these 
gentlemen located and lixed their dipot. 

And now we come to the hist ground of the comjdainants, 
and tliat which, it I may judge from the earnestness and abil- 
ity with which it was urged, is considered the strongest ground 
of their case. Ijci. us look at the occurrences from 1833 to the 
time of the tiling of this bill. What acts were done during that 
time, or were sulUaed to be done, by either party to this matter, 
on which the plaintiffs can rest their great hypothesis of the 
dedication of this land by the city to a public use? 

But before; proceeding to these facts, allow me one word 
upon the law of df'dication. 

Certainly it is not for me to controvert any thing that this 
court has decided and established. I am })erfectly willing to 
admit that a dedication of land by the owner of the soil, clearly 
and fidly proved, and assented to by the county and town au- 
thorities, is competent to make a public street. I do not mean 
at all, indeed, to controvert the opinion of this court upon this 
subject, in the case of Hobbs v. liowell.* But it would seem 


* 19 Pickering’s Reports, 405. 
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to be necessary that there should be a clear dedication, and 
an adoption by all the authorities, county and municipal. But 
if any assent or adoption, and if any, whose, is necessary, in 
case of an opening of a public highway by a town over its own 
land, is not decided. This is an open question, end it is my 
purpose to say something upon it. 

First, as to the act of dedication. The first (element of law 
in rcEjard to this is well laid down in the Lowell case. It must 
be the act of the owner of the soil himself, done with the intend 
to dedicate the soil. 

I do not understand the counsel of the complainants to rely 
upon the votes of the town in 1794, or upon any thing that oc- 
curred before 1832, as making out a dedication of this land to the 
public. This is a wholly difl’erent ground from the others, and 
no writings are relied upon to support it ; and I have suggested 
all that 1 have to say with regard to those previous transac- 
tions. Their argument, as I understand it, is this. For more 
than nine years this land has been used as a common way, 
every day, by many persons, wholly undisturbed, in full view of 
the city government, and of all other persons, and has thus be- 
come a public highway, if it is not a way otherwise laid out. 

What idea can a lawyer form of a dedication of land? Can 
he form any that is not in some sort a grant? lias he any no- 
tion of a proceeding of this sort, not amounting to the passing 
of the land from the grantor to somebody else ? If there be 
any thing else which will fulfil the idea of a dedication, I 
should like to be instructed. It is not a present grant of the 
/cc, but of the usufruct; it is not a grant of the real property. 
This is either given to the present grantee, or in expectation of 
the coming of a grantee in whom the fee may vest. It is a 
sort of grant by parole, conveying a property like that held by 
a livery of seisin^ a “grant without fee,” as the Supreme 
Court have expressed it ; and where a man has made an open 
dedication by parole, he is estopped afterwards from saying 
that he granted only the use. He is estopped not by deed or 
writing, but in pais. 

The dedication is of the use, the naked fee remaining to the 
dedicator. The Supreme Court of the United States has de- 
cided in all cases, or in three most important cases, that the use 
passes at present, but that the fee remains in abeyance till a 

VOL. VI. 18 
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regular grantee appears. I will presently take an occasion to 
review these cases. 

The dedication is to be by the owner of the soil. Certainly 
the city government was not the owner of the soil in this case. 
The city owns the soil. They will say, on the other side, that 
the government arc the agents of the city, and that the city 
must act by agents, and that the land could be dedicated only 
by government. T admit that the city councils arc agents. 
But how? Are they unlimited and unrestricted ag<‘nts ? 
What act can they do beyond the charter? They arc agents 
created by statute law. Although, wlnm they act in an ollicial 
character, they are not under the control of the town, and 
ought not to be, yet in a general sense, so far as they are 
agents, their powers are all sed down by statute law. And the 
moment they steji out of that power, they are no more the 
agents of the city than I am. 

Every body says there must be an ititeiU to dedicate, in order 
to make a dedication, but in these cases who is to entertain 
the intent? The seh^ctmeii may hiij out a road, because the 
statute gives them authority so to do, but I deny that the se- 
lectmen can dedicate lands of the town to public uses, because 
no law gives them that power. Tluire is no recognized mode 
of exercising that power, as there is in the other case. It would 
be sufllcient to say that no such proceeding as a dedication has 
ever been made by the town olllcers of this State. And it is, 
I will not say bordering on the ridiculous, but inconsistent and 
incredible, to suppose, that, where the act de])ends upon consent 
and intent, and where tlnne is so simple a method for them to 
carry out that intent in a legal way, they should leave that 
to risk it upon this new and cumbrous proceeding that they 
never heard of in their lives. 

They have no such power. Where would there be any limit 
to it, if they had? Why should the law prescribe the manner 
in which the selectmen of towns may lay out highways, if it 
was intended that they might Ihus create roads without its 
restrictions ? I deny that they can lay out a road in any way 
but that prescribed by the statute. I deny that there is any 
authority, under any court in the country, to that effect. 

Where an individual, may it please your honors, wishes that 
a highway should be established on his own land, there is a 
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just and rational meaning in his doing it by dedication, and 
laying it open to the public. He cannot make a road on his 
own land in any other way ; if it is accepted by the proper au- 
thorities, county and municipal, it will become a public road. 
But what object can there be for the selectmen of a town to 
undertake to lay out a road in this manner, when there is a 
simple and elfective way authorized by law, and daily exer- 
cised ? 

Your honors will perceive, that the very hypothesis of the 
complainants requires that they should show an intention to 
give up the land on the part of the city government. If they 
had such an intention, they had a regular way to accomplish 
it; why did they not adopt it? I submit that their neglect to 
lay out a road in this regular way is evidence to every reasona- 
ble man that they had no such intention. That could only 
arise from the public convenience and necessity. And if such 
necessity existed, their duty reciuired them to accommodate it 
in the common and legal manner; and we are not to presume 
that they adopted any other. 

I have already alluded to the absence of any such intent. 
How is it attempted to be proved ? Each individual of the 
government denies that he had any such intent, but it is im- 
posed upon them in the aggregate. It reminds me of the state- 
ment of Mr. Justice Blackstone, in his Commentaries, where 
he says that he cannot deny that witchcraft has existed, but 
that no one can say that it has been proved in any particular 
case. The intention imputed to the city government they in- 
dividually deny ; how then could there have been an aggregate 
intent to part with these lands ? 

Nothing is alleged with regard to the city government but 
forbearance for nine years; forbearance to prosecute, forbear- 
ance to shut up waste lands which were not wanted for present 
use. The inhabitants w^ere indisposed to sell them for the pres- 
ent ; they iverc waste lands, of no use to any body but the 
Providence Railroad ; and was not this a just case for forbear- 
ance and indulgence ? I refer your honors to a decision of this 
court.* A neighbor of mine had been in the habit of pasturing 
his cattle upon waste lands in the town of Marshfield, and, the 


* 13 Pickering, 240. 
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towm iiavmg inclosed this land, he brought an action, claim- 
ing ihe right of such use of the land from long user. It was 
decided that the property was still in the town ; that his use 
had not been inconsistent with the owner’s use, with any use 
of the property which the town originally had in the land, and 
that consequently no adverse possession had been obtained; 
that his occupancy must be presumed to have been a mere 
license. This is just this case. The acts and the use of the 
Providence Railroad did not interfere with any use the proprie- 
tors wished to ])ut it to. In the case cited, the lands were pub- 
lic lands, used by the inhabitants of Marshfield for depasturing 
their cattle. Just so here : so long as the city had no use for 
these lands not inconsistent with the use made of them by the 
Providence Railroad, the occupancy by that company must be 
considered the result of mere license. Was it not an act of 
friendliness and forbearance, and not to be now set up as a giv- 
ing away the land? It ought to be kept in mind, that through- 
out the whole of this time the city ofliccrs manifested a desire 
to sell the land, and did no act of dedication on the premises 
themselves. 

In all the cases decided in Kngland upon this subject, there 
was some original act of dedication. I know of no exception 
to this, save in a case wliich did not rccpiire any sucdi act, be- 
cause the road had been in public use for twenty-five years. 
There are, however, two cast\s in which there is so much dis- 
crepancy in the decisions upon this point, that they cannot be 
reduced to the same. princi])le. One of these is that of the King 
V. St. Benedict, 4 B. & A. 447, tried before liord Chief Jus- 
tice Abbott, and Justi(;es Holroyd, Baylcy, and Best ; the other, 
in which the opinions are just the reverse, before Justices Park 
and Littlcdale. The two cases are very dilfercnt with regard 
to the law as to the assent of corporations to assume the charge 
of a highway ; and I can only ask your honors to compare the 
reasoning in the reported cases, that of Mr. Justice Bayley in 
the one and Mr. Justice Littledalc in tlic other, and to see 
which commends itself the inost to your good judgment. 

I wish to })resent this case under another and different aspect. 
Let us suppose that this land had been dedicated to. the city for 
a street by an individual, and in the most unequivocal and no- 
torious manner ; take it to have been as good a dedication as 
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could be made; has any thing been done in this case that 
proves that such a street has been accepted by the proper aw- 
thority ? This point, as to who must accept the dedication, is 
left undecided in the case of Hobbs v. Lowell, and is one which 
must now be decided, and on which I shall therefore make some 
remarks. I leave it as settled that the public must give its 
assent, and assume the expense of the way ; but what is the pub- 
lic? I have said that I look upon a dedication as being a grant, 
to which there must be two parties, a grantor and a grantee. 
And what is this public, whose eonenrrenee in the dedication 
is to make it the second party to this grant, and is to charge the 
citizens with making, paving, repairing, and lighting the road? 
Is it any indefinite number of men, unorganized and unassociat- 
ed, who may happen to be passers over a way that an individual 
has laid, open through his own land?. I submit that this is not 
the public whose voices or whose feet are to settle the question 
of acceptance or adoption. I think that it must be an organized 
public; the public authorities, those who are the authorized 
officials of the citizens, and intrusted with the power and the 
duty of providing proper, convenient, and sufficient highways. 
I think this is the public, and that none but this is the public 
whose assent is necessary. If this be not admitted, all the pro- 
visions of the statutes with regard to the laying out of roads 
become entirely useless. 

This assent and acce})tance is properly a matter of political 
and municipal authority ; it is an exercise of a public power in 
a regular manner, for a legitimate purpose, by the authorized 
body ; and I deny that the people of any town or city in this 
Commonwealth can be charged with the expense of maintain- 
ing a public road, without such regular action of the body upon 
whom this duty has devolved. I deny that any individual 
choosing to throw open his land, or the people passing over 
it, how many soever they may be, or however frequently or how- 
ever long they may pass over it, can make such a charge upon 
the town. This seems to me to be wholly inconsistent with 
the principles of the law upon the subject of highways. The 
laying out of roads has always been made a matter of judica- 
ture ; and a distinct and well-known tribunal passes judgment 
upon what roads are necessary or convenient for the public. 
Is it not well settled, that, before the selectmen can lay out a 

18 * 
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road, it must be adjudged necessary or convenient ? And have 
not the j^roceedings in laying out roads been quashed on certi- 
orari^ in more than a hundred instances, for want of an aver- 
ment that the proposed road was convenient or necessary? 
But no competent tribunal has passed upon the convenii'iice 
or necessity of this street. It may be mentioned further, tliat, 
when ways have been laid out by the selectmen according to 
the statute, tliey are to b(^ reported to the town, and so formally 
entered among its highways. I tlierefore submit that there is 
no power, by an irregular proceeding, to put upon the city of 
Bo.ston the charge of making, paving, and repairing a street 
that has not been adjudged by some competent tribunal to be 
necessary or convenient. The power of such a tribunal is not 
to be transferred to any individual who may choose to open a 
way through his land and dedicate it to the jiublic, nor to those 
who make use of tlie way so opened. 

I say nothing here, and I mean to say nothing here, to attack 
the soundness of the decision in the case of Hobbs i\ Lowell. 
For I do admit that, where an individual has made a dedication 
of land to a town, and the town, even informally, has accepted 
that dedication, (and a Iii)eral construction sliould doubtless be 
given io its acts in this n^spect,) tlu^ town will rennain charged 
with the exjiense arising from the public use of the land ; but 
without a judgment, in some form, from a competent tribunal, 
that the way so obiained is necessary, 1 cannot sec that there is 
any jiower so to uecept it. 

In Hk; old laws, before the revision of the statutes, not esscii- 
tially changed in this respect, the statute of 1786, ch. 67,* gives 
to the Court of Sessions the power to lay out roads between 
town and town. The first requisite for the selectmen in laying 
out a road is made its common necessity and convenience ; then 
it instructs them how to lay it out; then it gives an appeal 
to the Court of Sessions (now to the County Commissioners). 
When the .selectmen laid out a road, it was as a court of judi- 
cature. And could any thing be more proper than this ? Have 
not the men in the towns interested, the tax-payers, a right to 
be heard and considered, before they are charged with such an 
expense? Here we have a judicial examination, proceeding 


* 1 Laws, 295. 



AGAINST THE CITY OF BOSTON. 


211 


upon hearing, and proof of the necessity of the case ; and is not 
this wholly inconsistent with the doctrine of making streets by 
dedication, without any hearing, or proof, or pronunciation of 
judgment? The Revised Statutes adhere to the same principle 
as the former law, and declare that the streets of a city are to 
be regarded as public highways. 

The practice of the city of Boston is also wholly opposed to 
the id(;a, that any person can impose upon it the charge of main- 
taining any land that he chooses to lay out as a public high- 
way. By the city ordinance,* and in accordance with an act 
of the legislature, passed March IGth, 1833, it is provided, with 
regard to sidewalks in the city, that the city surveyor may adopt 
them as public property, if they are relinquished to the city, in 
writing, by the owner. Now, even if a gentleman builds his 
house back six feet from the street, and makes a sidewalk b(?- 
tweeii it and the street, and every body walks upon it in passing 
to and 1‘ro; yet, until he makes a written relinquishnnmt of the 
land, the city is not clnirged with its maintenance and repairs. 
There must be a written reliiuiuishment. This is the Boston 
mode of dedication; and any amount of expense, ten thousand 
peo])le running over it every day, does not make it public prop- 
erty, until he has made such written dedication. It would not 
make public property of a sidewalk, of a little strip six feet by 
twenty ; but what is contended in this case ? Why, that, with- 
out any writing at all, the city may not only so dedicate prop- 
erty, but may also in sihmee accept the dedication, and charge 
itself with the expense of maintaining a road. If there is any 
meaning in this law about a little strip of bricks, it indicates 
the principle which ought to govern this whole subject. 

By an act passed f in the year 1816, a power was conferred 
on the selectmen, now transferred to the city government, to 
keep a record of all streets and ways laid out, and in all acts 
and proceedings relating thereto it provides that certified copies 
of this record shall be evidence. We have a right to call for 
the record of this street. No record is produced, and the pre- 
sumption is, that there is no street. There is no record, and the 
presumption must be, that they made such a record in all cases 
without neglect. It was their duty to record any street made 


• Ordinances, p. 258. 


t Ibid., p. 257. 
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in any way. The law is, that all streets shall be recorded. 
These are broad directions. I use them in evidence, and argue 
directly from them, that, since there is no record, there is no 
street. But it is also to be remembered, that an intention to 
make a street is necessary to the case of the complainants, and 
if the city government had such intention, it must be presumed 
that they would have attended to their duty, and recorded it. 
What would be the consequence of admitting that any indi- 
vidual might throw open his land, and that, by the concurrence 
of a few others, a street might be made, and the expense of 
maintaining it thrown upon the corporation? Such an admis- 
sion takes away this whole subject from the legitimate tribunal 
provided for the protection of the public. When would there ever 
be any want of persons to travel over streets, however numerous 
they might be ? There is some convenience in having parallel 
streets. Suppose that a street should be laid out through the 
whole length of the town, parallel to Washington Street, at 
thirty feet distance from it ; does any one doubt that it would 
be filled? Or another, and another, thirty feet apart? There is 
travel enough to fill all. Does any body say that, in that case, 
any indefinite number of persons, passing over these new thor- 
oughfares, would make them strijcts or highways, for the sup- 
port of which the city would be charged? I hold that this 
would be inconsistent with our whole system of legislation and 
jurisprudence on the subject. 

I take the clear result of the American cases, with regard to 
dedication, to be, that dedications are grants made to the cor- 
poration for the use of the public ; that is to say, in this case, if 
there were a dedication, it must have been a dedication to the 
city of Boston, for the use of the people of Boston. The city 
government is then the party whose assent is necessary to make 
the dedication good. 

There are three cases decided by the Supreme Court of the 
United States, which I will allude to, without turning to the 
books. They are those of Cincinnati v. Simms, 6 Peters; 
Barclay v. Howell, 6 Peters; United States v. New Orleans, 
10 Peters. 

These decisions sufficiently establish it, that the American 
law upon the subject of dedication makes the property enure 
to the corporation for the use of the public. 
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I have been speaking of the grantor, and I now recur to the 
question, What acts arc necessary to prove an acceptance by the 
grantee? And in this case, the grantor and grantee being the 
same, the acts are of course to be taken together. But I have 
endeavored to show, that, if the dedication had been made by 
an individual, the city has done nothing which can be construed 
into an acceptance, and that, if it Iims been accepted at all, it 
lias only been by this indefinite mass of people who have passed 
over it. But I may go further. If this was a sullicient act of 
acceptance^ it would not be sufficient to charge the city. If 
they had thus accepted it, they would only take the charge of 
maintaining a road and keeping it in rejiair; but for a dedica- 
tion, and a performance of the singular act of dedicating to 
themselves, certainly some formal act, some declaration of in- 
tention, would bo necessary. 

Let us inquire then, first, what acts there are that are relied 
upon to show a dedication and acceptance by the city; and, 
secondly, what evidence there is of any understanding or opin- 
ion of the Providence Railroad Company, touching the exist- 
ence of a way. 

In the first place, the city has done no act which looks like 
acceptance. It has madii no record, it has undertaken no re- 
pairs, it has not touched it in any way. It has treated it exact- 
ly like its own property, like waste lands that it had no occasion 
to use, and not at all like a highway that it was bound to sup- 
port. It would not b(! tolerated that I should go over all the 
evidence ujroii this point, Imt there are a Jew things to which I 
will allude. They say Jhat there was a fence built upon the 
north line of this land, and intended to mark it out as a street. 


This was a slight circumstance, whic-h was hardly recollected by 
Mr. Winslow Lewis, who testified to it, and whi(;li was satis- 
factorily explained by Mr. P’uller and others. There was an 
inclosure of a nuisance, on the lands to the north of this, and 
part of the fence came nearly upon this line. Mr. Lee (the 
agent of the railroad) is mistaken, surely, with regard to there 
having been any fence on the south side. The exhibit shows, 
that Mr. Lewis was authorized to see if the plaintiJfs’ fence was 
an encroachment, and on the 10th of October, 1886, he reported 
that it was an encroachment on the public lands, not on the 
street; and in December, 1886, we find that the Mayor is au- 
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thorized to notify the railroad company to remove its encum- 
brance from the city lands, — from the city lands. The com- 
pany not having done this, an order was passed, in 1838, that 
the city marshal should remove this encroachment on the city 
lands. Here wc find that this encroachment of nineteen feet 
on one end of the line, and not so much on the other, was re- 
peatedly called and denominated an encroachment on the pub- 
lic land. Why did these parties not then remonstrate against 
this claim of the city? I admit that the city might have 
removed an encumbrance from the street, but it did not come to 
the matter in that way. 

In 1838, the possession of the railroad company was inter- 
rupted, disturbed, denounced, resisted, and repelled by the entry 
upon it of the city marshal, and all this upon the ground, that 
the land u])on which the fence stood was city property ; and 
this they did not deny. 

Then tlnao was the drain, ])uilt to drain Pleasant Street, con- 
structed by the railroad corporation, at its own expense, to 
keep the water from this land. If this was a street, why had 
not the railroad corporation, so much interested in the matter 
in every way, demandt'd that the city should put it in re])air? 

At the time of the extension of Eliot Street in 1859, this is 
spoken of as a street laid out. Every witness, Mr. Patrick 
T. Jackson and the others, goes back to the supposed original 
laying out by the vote of tin? town in 1791. Whenever they 
speak of it as a street Itiid out, they evidently refer to that oc- 
currence. Not a single witness goes on the ground that this is 
a street made so by dixlication. The whole idea of d(*.dic.ation 
had its origin in the chambers of counsel ; we hear nothing of 
it out of doors. 

There is other testimony to this point, from Messrs. Ellis 
and Dunham, that they (ioiisidcrcd this a part of the salable 
lands of the city at the time of the apjdication mad(‘ by Purkitt 
and others, in relation to the extension of Eliot Street. 

The complainants put in as a part of their case the receipt 
by the city of the plan of the location of the Providence Rail- 
road. That plan w^as only a sort of ])roject, which could bind 
nobody. Church Street was laid down upon it, although it 
was then not a street. There are, indeed, no names upon the 
plan, which was only a project or proposal. It is agreed even 



AGAINST THE CITY OF BOSTON. 


215 


by their own evidence, that there was no street there. The ob- 
ject of the plan was only to show the course of the Providence 
Railroad in entering the city. 

Then as to the view taken by the Providence Railroad Com- 
pany. Tile first act is the report of the directors upon the lo- 
cation of the road, set forth in the plaintiffs’ exhibit. On the 
5th of March, 1833, a coininittcc was appointed to purchase 
such lands as the company might require, and to fix tlie loca- 
tion of the road in the city. They reported on the 7th of Sep- 
tember following, and this location is described as being “ along 
the southern line of the city lands at the southwest corner of 
the Common.” They here speak of their boundary as being 
the city land. If tlK'.re were any other evidence to control this 
declaration, it might be made out that there was a street be- 
tween ; but when so important a matter as the laying out of a 
railroad is spoken of, and the street is not mentioned, it is diffi- 
cult to believe that they thought it existed. 

They filled up, built, and made the road-way themselves. 
They had before called it the “ city land” in their report. They 
now made the road over it for their own use, built a sidewalk, 
and removed a drain that interfered with their use. In short, 
every thing, every word and act of all parties, from 1833 down 
to the time of filing this bill, is consistent in support of the idea 
that the land was city property, used by the Providence Rail- 
road Company under a revocable license^ to be withdrawn 
whenever the great object constantly kept in mind by the city 
government (a sale of the land) could be effected. And there 
is not a single act which looks as if either party supposed that 
the city was bound to keep a passable way over these lands. 

That it was understood that this use of the land by the cor- 
poration was matter of license, I refer your honors to the testi- 
mony of Messrs. Gurney, Hunting, Eliot, f and Armstrong.J 
Mr. Gurney testifies that somebody came to speak to him uj'jon 
this subject, whom he supposed to represent the railroad com- 
pany, and he said that he had no objection to their use of the 
land for the present. There is no necessity of proving that this 
person came from the railroad company. These gentlemen 

* Revere, cross-examination, thirteenth answer. 

t Fourth cross-interrogatory. 

Fifth direct and fourth cross interrogatory. 
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thought that he asked for a license, and they gave what they 
thought was necessary ; and this is totally inconsistent with the 
idea of a dedication of the land. But still more, after the land 
was ofli'red for sale, they offered to buy it. Mr. Grcimell, the 
president of the company, oflered to buy it at any fair price, and 
this in the presence of Mr. Slurgis and Mr. Dalton. Mr. Gren- 
nell admits that he offennl to buy it, but says that just before 
the bnrgain was concluded this suggestion arose, that perhaps 
the land might be considered as a public street. lie said he 
wished to buy it if it was to be used for other purposes, but if it 
was to remain a street, it would answer their purposes as well 
as if it were their own. It mi^lit be said that Mr. Grennell 

O 

made this proposition from a want of local knowledge: but 
how is it with Mr. Sturgis and Mr. Dalton ? Do they know 
any thing about Boston ? Do(‘s any body know more ? There 
was an opinion, probably, that this might be a street; but when 
they considered it as a street they referred to the acts of the 
town ill 179-t, and if your honors should decide to make this 
injunction perpetual, on the ground of a dedication, you would 
surprise the directors of the railroad company as much as 
you would any one. The city government of Boston, and all 
the citizens of Boston, would wonder what act or proceeding 
of theirs had given this land away; and the railroad company 
would wonder most of all, how, if there was no old street there 
laid out in 1794, they had gained their cause; and that while 
floating on a sea of doubt and uncertainty, after drifting away 
from that anchorage, they should now be picked up and saved 
by this doctrine of dedicalhii. 



THE miODE ISLAND GOVERNMENT.* 


The iiicts necessary to the understanding of these cases arc sufli- 
cicntly set forth in the commencement of Mr. Webster’s arf^ument. The 
event out of which the cases arose is known in popvdar language as the 
Dorr RcMlUon. The first case came up hy writ of error from the 
Circuit Court of llhodc Island, in winch the jury, under the rulings of 
the court (Mr. Justice Story), found a verdict for the defendants ; the 
second cas(! came up hy a certificate of a division of opinion. The 
allegations, evidence, and arguments were the same in both cases. 

The first case was argued by Mr. ITallet and Mr. Clifibrd (Attor- 
ney-Ccncral) for the plaintiffs in error, and by Mr. Whipple and Mr. 
Webster for the defendants in error. Mr. Justice Catron, Mr. Justice 
Daniel, and Mr. Justice McKinley were absent from the court, in conse- 
quence of ill health. Chief Justice Taney delivered the opinion of the 
court, aflirming the judgment of the court below in the fir.st case, and 
dismissing the second for want of jurisdiction, Mr. Justice Woodbury 
dissented, and delivered a very elaborate opinion in support of his view 
of the subject. 

There is soineiliing novel and extraordinary in the case now 
before the court. All will admit that it is not such a one as is 
usually presented for judicial consideration. 

It is well known, that in the years 1841 and 1842 political 
agitation existed in Rhode Island. Some of the citizens of that 
State undertook to form a new constitution of government, be- 
ginning their proceedings towards that end by meetings of the 
people, held without authority of law, and conducting those pro- 

* An Argument made in the Supreme Court of the United States, on tlie 27th 
of January, 1848, in the case of Martin Luther against liUther M. borden and 
others. The case of Rachel Luther against the same defendants was before the 
court at the same time. 
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ceedings through such forms as led them, in 1842, to say that 
they had established a new constitution and form of govern- 
ment, and placed Mr. Thomas W. I)orr at its head. The pre- 
viously existing, and then existing, government of Rhode Island 
treated these proceedings as nugatory, so far as they went to 
establish a new constitution ; and criminal, so far as they pro- 
posed to confer authority upon any persons to interfere with the 
acts of the existing government, or to exercise powers of l(‘giS' 
lation, or administration of the laws. All will remember that 
the state of things approached, if not actual conflict between 
men in arms, at least the “ perilous edge of battle.” Arms 
were resorted to, force was ust‘d, and greater force threatened. 
In June, 1842, this agitation subsided. The new government, 
as it called itself, disappeared from the scene of action. The 
former government, the Charter government, as it was some- 
times styled, resumed undis))uted control, went on in its ordi- 
nary course, and the peace of the State was restored. 

But the past had been too serious to be forgotten. The legis- 
lature of the State had, at an early stage of the troubles, found 
it necessary to pass special laws for the punishment of the per- 
sons concerned in these proceiKlings. It defined the crime of 
treason, as well as smaller olTences, and authorized the d(*clara- 
tioji of martial law. (Governor King, under this authority, pro- 
claimed the existence of treason and rebellion in the State, and 
declared the State under martial law. This having been done, 
and the ephemeral government of Mr. Dorr having disap})ejired, 
the grand juries of the State found indictments against several 
persons for having disturbed th(^ peaces of the State, and one 
again.st Dorr himself for treason. This indictment came on in 
the Supreme Court of Rhode Island in 1844, before a tribunal 
admitted on all hands to be the legal judicature of the State. 
He was tried by a jury of Rhode Island, above all objection, and 
after all challenge. By that jury, under the instructions of the 
court, he was convicted of treason, and sentenced to imprison- 
ment for life. 

Now an action is brought in the courts of the United States, 
and before your honors, by appeal, in which it is attempted to 
prove that the characters of this drama have been oddly and 
wrongly cast; that there has been a great mistake in the courts 
of Rhode Island. It is alleged, that Mr. Dorr, instead of being 
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a traitor or an insmTcctioni.st, wa.s the real governor of the State 
at the time; that the force used by him was exercised in de- 
fence of the constitution and laws, and not against them ; 
that he who opposed the constituted authorities was not Mr. 
Dorr, but Governor King; and that it was he who should have 
been indicted, and tried, and sentenced. This is rather an 
important mistake, to be sure, if it be a mistake. “ Change 
plac('s,” cries poor Ijcar, “ chaNgx places, and hanc/i/’dand/j, 
which is the justice and which the thief?” So our learned 
opponents say, “ Cliangc places, and, hand/pdand//, which is the 
governor and which tiui rebel?” The aspect of the case is, 
as 1 have said, novel. It may perhaps give vivacity and va- 
riety to judicial investigations. It may relieve the drudgery of 
perusing briefs, demurnu's, and pleas in bar, bills in equity and 
answers, and introduce to])ics which give sprightliness, freshness, 
and something of an uncommon public interest to proceedings 
in courts of law. 

However ditlicult it may be, and T suppose it to be whoUy im- 
possible, that this court should take; judicial cognizance of the 
questions which the })laintill‘ has jm'sented to the court below, 
yet I do not think it a matter of regret that the cause has come 
hither. It is said, and truly said, that the case involves the con- 
sideration and discussion of what are; 1h(^ true principles of gov- 
ernment in our American system of public liberty. This is very 
right. The case does involve thes(^ (juestions, and harm can nev- 
er come from their discussion, esj)ecially when such discussion 
is addressed to reason and not tt) passion ; when it is had be- 
fore magistrates and lawyers, and not before excited masses out 
of doors. I agree entirely that the case does raise considera- 
tions, somewhat extensive, of the true character of our American 
system of popular liberty ; and although I am constrained to 
dilfer from tlui learned counsel who opened the cause for the 
plaintilf in error, on the princi})les and character of that Ameri- 
can liberty, and uj)on the true characteristics of that American 
system on which changes of the government and constitution, if 
they become necessary, are to be made, yet I agree with him 
that this case docs present them for consideration. 

Now, there are certain principles of public liberty, which, 
though they do not exist in all forms of government, exist, nev- 
ertheless, to some extent in different forms of government. The 
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protection of life and property, tlic habeas corpus^ trial by jury, 
the right of open trial, these are principles of public liberty exist- 
ing in their best form in the reptiblican institutions of this coun- 
try, but, to the extent mentioned, existing also in the constitution 
of England. Our American liberty, allow me to say, therefore, 
has an ancestry, a j^edigree, a history. Our ancestors brought to 
this continent all that was valuable, in their judgment in the 
political institutions of England, and left behind them all that 
was without value, or that was objectionable. During the colo* 
nial period they were closely connected of course with the colo- 
nial system; but they were Englishmen, as well as colonists, and 
took an interest in whatever concerned the mother country, es- 
pecially in all great cpiestions of public liberty in that country. 
They accordingly took a deep concern in the revolution of 1688. 
The American colonists had sutfered from the tyranny of James 
the Second. Their charters had been wrested from them by 
mockeries of law, and by tlie corruption of judges in the city of 
London ; and in no part of England was there more gratification, 
or a more resolute feeling, when James abdicated and William 
came over, than in the American colonies. All know that Mas- 
sachusetts immediately overthrew what had been done under 
the reign of James, and took possession of the colonial fort in 
the harbor of Boston in the name of the new king. 

When the United States separated from England, by the 
Declaration of 1776, tlu'y departed from the politicad maxims 
and examples of the mother country, and entered upon a course 
more exclusively A^merican. From that day down, our institu- 
tions and our history relate to ourselves. Through the period 
of the Declaration of Independence, of the Confederation, of the 
Convention, and the adoption of the Constitution, all our jmblic 
acts are records out of which a knowledge of our system of 
American liberty is to be drawn. 

From the Declaration of Independence, the governments of 
what had been colonies In^fore were adapted to their new con- 
dition. They no longer owed allegiance to crowned heads. No 
tie bound them to England. The whole system became entirely 
popular, and all legislative and constitutiojial provisions had 
regard to this new, peculiar, American character, which they 
had assumed. When; the form of government was already 
well enough, they let it alone. Where reform was necessary, 
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they reformed it. What was valualde, they retained ; what 
was essential, they added ; and no more. Tlirough the whole 
proceeding, from 1776 to the latest period, the whole course of 
American public acts, the whole progress of this American sys- 
tem, was marked by a peculiar conservatism. Tlie object was 
to do what was necessary, and no more ; and to do that with 
the utmost temperance and prudence. 

Now, witiiout going into historical details at length, let me 
state what 1 understand the American principles to be, on 
which this systtan rests. 

First and chief, no man makes a question, that the people arc 
the source of all political power. (Jovernment is instituted for 
their good, and its members are their agents and servants. He 
who would argue against this must argue without an adversary. 
And who thinks there is any peculiar merit in asserting a doc- 
trine like this, in the midst of twenty millions of people, when 
nineteen millions nine hundred and nin(;ty-nine thousand nine 
hundred and ninety-nine of them hold it, as well as himself? 
There is no other doctrine of goveiaiment here ; and no man 
iinpules to another, and no man should claim for himself, any 
peculiar merit for asserting what every body knows to be true, 
and nobody denies. Why, where else can we look but to the 
people for political power, in a })opular government? We have 
no hereditary executive, no hereditary branch of the legislature, 
no inherited mass(;s of property, no system of entails, no long 
trusts, no long family settlements, no primogeniture. Every 
estate in the country, from the richest to the poorest, is divided 
among sons and daughters alike. Alienation is made as easy 
as possible; everywhere the transmissibility of property is per- 
fectly free. The whole system is arranged so as to })roduce, as 
far as unequal industry and enterprise nmder it possible, a uni- 
versal equality among num ; an etpiality of rights absolutely, 
and an equality of condition, so far as the dilferent characters 
of individuals will allow such equality to be produced. lie who 
considers that there may be, is, or ever has been, since the Dec- 
laration of Independence, any person who looks to any other 
source of power in this country than the people, so as to give 
peculiar merit to those who clamor loudest in its assertion, 
must be out of his mind, even more than Don Quixote. His 
imagination was only perverted. lie saw things not as they 

19* 
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were, though what he saw were things. He saw windmills, and 
took them to be giants, knights on horseback. This was bad 
enough ; but whoever says, or speaks as if he thought, that 
any body looks to any other source of political power in this 
country than tlie people, must have a stronger and wilder imag- 
ination, for he sees nothing but the creations of his own fancy. 
He stares at phantoms. 

Well, then, let all admit, what none deny, that the only source 
of political pow(M* in this country is the people. Let us admit 
that they are sovere{i^n^ for they an’! so ; that is to say, the ag- 
gregate community, the collected will of the people, is sov(;reign. 
I confess that I think Chiel’ Justice Jay spoke rather ])aradoxi- 
cally than philosophically, when he said that this country ex- 
hibited the extraordinary sp(‘ctacle of many sovereigns and no 
subjects. The people, he said, are all sovereigns; and the pecu- 
liarity of the case is that they have no subjects, except a few 
colored persons. This must be rather fanciful. Tln^ aggregate 
community is sovereign, but that is not the sovereignty which 
acts in the daily exercise of sovereign })ower. The j^eople can- 
not act daily as the people. They must establish a government, 
and invest it with so much of the sovereign power as the case 
requires ; and this sovereign j)ower being didegated and placed 
in the hands of the government, that governnnmt becomes what 
is popularly called the state. I like the old-fashioned way of 
statinir thiims as they are; and this is the true idea of a state. 
It is an organized government, representing the collected will 
of the people, as far as they see fit to invest that government 
with power. And in that res()ect it is tru(‘, that, though this 
government possesses sovereign power, it does not possess all 
sovereign power; and so the State governments, though sover- 
eign in some respects, are not so in all. Nor could it be shown 
that tlie pow^ers of both, as (hdegated, (‘inbrace the whole range 
of what might be called sovereign power. We usually speak 
of the States as sovereign States. I do not object to this. But 
the Constitution never so styles them, nor does the Constitu- 
tion speak of the government here as the general or the federal 
government. It calls this government the United States; and it 
calls the State governments State governments. Still the fact 
is undeniably so ; legislation is a sovereign power, and is exer- 
cised by the United States government to a certain extent, and 
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also by the States, according to the forms which they them- 
selves liave established, and subject to the provisions of the 
Constitution of the United States. 

Well, then, having agreed that all power is originally from 
the j)(‘ople, and that they can confer as much of it as they 
j)lcase, the next principle is, that, as the exercise of legislative 
pow(“r and the other powers of government immediat(.‘ly by the 
people themselves is impracticable, they must be exercised by 
KErimsKNTATivEs of tlio pcoplc ; and what distinguislies Ameri- 
can governments as much as any thing else from any govern- 
ments of ancient or of modern times, is th(i marvellous felicity 
of their rtipreseaitaiive system. It has with us, allow me to 
say, a somewhat dilferent origin from the representation of the 
commons in England, though that has bcjcn worked up to some 
resemblance of our own. The re})rescntative system in Eng- 
land had its origin, not in any sup))osed rights of tlie people 
themselves, but in the necessities and commands of the crown. 
At first, knights and burgesses were summoned, often against 
tlu'ir will, to a Parliament called by the king. Many remon- 
strances were prcsentc;d against siniding up these representa- 
tives; the charge of paying them was, not unfrequently, felt to 
be burdensome by the pi^ople. But the king wished their coun- 
sel and advice, and perhaps the presence of a popular body, to 
enable him to make greater headway against the leudal barons 
in the aristocratic and hereditary branch of the legislature. In 
process of time these knights and burgesses assumed more and 
more a popular character, and became, by degrees, the guardians 
of popular rights. The peo})le through them obtained protec- 
tion against the encroachments of the. crown and the aristoc- 
racy, till in our day they are understood to be the representa- 
tives of the pi'oplc, charged with the protection of their dghts. 
With us it was always just so. Representation has always been 
of this character. The power is with the people; but they can- 
not exercise it in masses or per capita ; they can only exercise it 
by their representatives. The whole system with us has been 
popular from the beginning. 

Now, the basis of this representation is suffrage. The right 
to choose representatives is every man’s part in the exercise of 
sovereign power; to have a voice in it, if he has the proper 
qualifications, is the ])ortion of political power belonging to 
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every elector. That is the beginning. That is the mode in 
which power emanates from its source, and gets into the hands 
of conventions, legislatures, courts of law, and the chair of the 
executive. It begins in sulliage. Sutliage is tlie delegation of 
the power of an individual to some agent. 

This being so, then follow two other great principles of the 
American system. 

1. The lirst is, that tlie right of sullVage shall be guarded, pro- 
tected, and secured against ibrce and against fraud ; and, 

2. The second is, that its exercise shall be prescribed by pre- 
vious law; its qualifications shall be prescribed by pnnuous 
law; the time and place of its exercise shall bo prescribed by 
previous law; the manner of its exercise, under whose super- 
vision (always sworn ollicers of the law), is to be prescribed. 
And then, again, the results are to be certified to the central 
power by some certain rule, by sonu^ hiiown public ollicers, in 
some clear and definite form, to the end that two things may 
be done : lirst, that every man entitled to vote may vote ; sec- 
ond, that his vote may be sent forward and counted, and so he 
may exercise his part of sovereignty, in common with his fellow- 
citizens. 

In the exercise of political power through representatives 
we know nothing, we never have known any thing, but such 
an exercise as should take place through the prescribed forms 
of law. When we depart from that, we shall wander as widely 
from the American Irack as the pole is from the track of the sun. 

I have said thai. it is one principle of the American system, that 
the people limit their govc'rnrncnts. National and State. They 
do so ; but it is another principle, equally true and certain, and, 
according to my judgment of things, eiiually important, that the 
people often /mil themselves. They set bounds to their own 
power. They have chosen to secure the institutions which they 
establish against the sudden impulses of mere majorities. All 
our institutions teem with instances of this. It was their great 
conservative principle, in constituting forms of government, that 
they should secure what they had established against hasty 
changes by simple majorities. By the fifth article of the Con- 
stitution of the United States, Congress, two thirds of both 
houses concurring, may propose amendments of the Constitu- 
tion ; or, on the application of the legislatures of two thirds of 
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the States, may call a convention ; and amendments proposed 
in either of these forms must be ratified by the legislatures or 
conventions of three fourths of the States. The fiith article of 
the Constitution, if it was made a topic for those who framed 
the “ people’s constitution ” of Rhode Islaiid, could only have 
been a matter of reproach. It gives no countenance to any of 
their proceedings, or to any thing like Iheni. On the contrary, 
it is one remarkable instance of the enactment and application 
of that great American principle, that tlu; constiDition of gov- 
ernment should be cautiously and prudently interfered with, and 
that chang(;s should not ordinarily be begun and carried through 
by bare majorities. 

But the people limit themsidves also in other ways. They 
limit themselves in the first (exercise of their j)olitical rights. 
They limit themselves, by all their constitutions, in two im})or- 
tant respects ; that is to say, in ri'gard to the qualifications of 
electors, and in regard to the qualifications of the elected. In 
every State, and in all the Slates, the people have ])rec]uded 
themselves from voting for every body they might wish to vote 
for; they have limited their own right of choosing. TIkw have 
said. We will elect no man who has not sii(;h and such ([iialifica- 
tions. We will not vote ourselves, imh'ss w e ljav(' such and such 
qualifications. They have also limited thcmsi'lves to certain pre- 
scribed forms for the conduct of elections. Thev must vote at 
a particular ])laee, at a particular tiim*, and under particular 
conditions, or not at all. It is in thesis modes that w'e are to 
ascertain the will of tlu^ American pi'ople; and our Constitution 
and laws know no otlnu* mode. We are not to take the. will 


of the people from public meetings, nor from tumultuous assem- 
blies, by which the timid are terrifunl, the prudent are alarmed, 
and by vvhich sociedy is disturbed. These are not American 
modes of signifying the wall of the people, and they never were. 
If any thing in the. country, not ascertaim^d by a regular vote, 
by regular returns, and by regular representation, has been estab- 
lished, it is an exception, and not the rule; it is an anomaly 
which, I believe, can scarcely be found. 

It is true that at the Revolution, when all governuK'nt was 
immediately dissolved, the peoj)le got together, and w'hat did 
they do? Did they exercise sovereign powa'r ? They began 
an inceptive organization, the object of which was to bring to- 
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gether representatives of the people, who should form a govern- 
meat. This was the mode of proceeding in those States where 
their legislatures were dissolved. It was much like that had in 
England upon the abdication of James the Second. He ran 
away, ho abdicated. lie threw the great seal into the Thames. 
I am not aware that, on the 4th of May, 1842, any great s(;al 
was thrown into Providenct^ River! Rut .Tames abdi(;ated, and 
King WiJiiam took the government; and how did tu^ j)ro(;eed? 
Wliy, he at ontje reciuested all who had Ix'cn rnemlxas of the 
old ParJiament, of any regular Parliament in the time of Charles 
the Second, to assemble. The Peers, being a standing body, 
could of eourse assemble; aiul all they did was to recommend 
the calling of a convention, to be ehoscai by the sanu^ electors, 
and composed of the same numbers, as composed a Parliament. 
The convention assembled, and, as all know, was turned into 
a Parliament. This was a case of necessity, a revolution. 
Don’t we call it so ? And why ? Not mer(‘ly because a new 
sovereign then as(;ended the thrum; of the Stuarts, but because 
there was a change in the organization of the government. 
The legal and established succession was broken. The conven- 
tion did not assemble umh’r any preceding law. There was a 
hiatus^ a synco])e, in the action of the body politic. This was 
revolution, and the Parliiimeuts that assembled afterwards re- 
ferred their legal origin to that revolntioji. 

Is it not obvious enough, that men cannot get together and 
count themselves, find say they ;irt; so many hundreds ;ind so 
many thousands, and judge; of theirown ([ualifications, find call 
themselves the ])eople, and setup a govermmnit ? Why, an- 
other set of men, forty miles olf, on the sami; dfiy, with the 
same projiriety, with as good (pifilitications, and in as large 
numbers, may meet and set up finother government; one may 
meet at Newport and another fit Cdiejiachet, find both may 
call thems(;lvcs the peoph;. What is this but anarchy ? What 
liberty is there here but a turnullufiry, ternpi'stuons, viol(;nt, 
stormy liberty, a sort of South American liberty, without power 
except in its spasms, a liberty su})ported by arms to-day, 
crushed by arms to-morrow ? Is that our liberty ? 

The regulfir action of ])opular power, on the other hand, 
places upon public liberty the most beautiful face that ever 
adorned that angel form. All is regular and harmonious in its 
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features, and gentle in its operation. The stream of public au- 
thority, under American liberty, running in this channel, has 
the strength of the Missouri, while its waters are as transparent 
as those of a crystal lake. It is powerful for good. It pro- 
duces no tumult, no violence, and no wrong; 

“ Though deep, yet clear ; though gentle, yet not dull ; 

Strong, without rage ; witliout o’erflowing, full.” 

Anotlier American principle growing out of tliis, and just as 
important and well stTtled as is the truth that the people arc 
the source of power, is, that, when in the course of events it 
becomes necessary to ascertain the will of the people on a new 
exigency, or a new state of things or of opinion, the legislative 
power provides for that ascertainment by an ordinary act of 
legislation. lias not that been our whole history? It would 
take me from now till the sun shall go down to advert to all 
the instances of it, and I shall only refer to the most prominent, 
and especially to the establishment of the Constitution under 
which you sit. The old Congress, upon the suggestion of the 
delegates who assembled at Annapolis in May, 178G, recom- 
mended to the States that tlu'y should send delegates to a con- 
vention to 1)(^ holden at Pliiladelphia to form a Constitution. 
No article of the old Confederation gave them power to do 
this; but they did it, and the States did appoint delegates, who 
assembled at Philadelphia, and formed the Constitution. It 
was communicated to the old Congress, and that body recom- 
mended to the States to make provision for calling the people 
tog(‘thcr to act upon its adoption. Was not that exactly the 
case of passing a law to ascertain the will of the people in a 
new exigency? And this method was adopted without oppo- 
sition, nobody suggesting that there could be any other mode 
of ascertaining the will of the ])eople. 

My learned friend went through the constitutions of several 
of the States. It is enough to say, that, of the old thirteen 
States, the constitutions, with but one exception, contained no 
provision for their own amendment. In New Hampshire there 
was a provision for taking the sense of the people once in seven 
years. Yet there is hardly one that has not altered its consti- 
tution, and it has been done by conventions called by the legis- 
lature, as an ordinary exercise of legislative power. Now 
what State ever altered its constitution in any other mode ? 
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What alteration has ever been brought in, put in, forced in, or 
got in any how, by resolutions of mass meetings, and then by 
applyhig force? In what State has an assembly, calling itself 
the pc.'ople, convened without law, without authority, without 
([ualifications, without certain olliccrs, with no oaths, securities, 
or sanctions of any kind, met and made a constitution, and 


called it the constitution of the State? 


There must be some 


autheniie mode of ascertaining the will of the people, else all is 
anarchy. It resolves itself into the hiw of the strongest, or, 
what is the same thing, of the most numerous for the moment, 
and all constitutions and all legislative rights are prostrated 
and disregarded. 

But my learned adversary says, that, if we maintain that the 
people (for he sp(;aks in the name and on belnilf of the people, 
to which I do not object) cannot commence change's in their 
government but by some prewious act of h'gislation, and if 
the h'gislature will not grant such an act, we do in fact follow 
the example of the Holy Alliance, “the doctors of lyaybach,” 
where the assembled sovereigns said that all changes of govern- 
ment must procee'd from sovereigns ; and it is said that we 
mark out tin; same rule for the peo])le of Rhode Island. 

Now, will any man, will my adversary here, on a moment’s 
rellection, undertake to show t!ie least resemblance on earth be- 
tween what I have called the Ameri(*an doctrine, and the doc- 
trine of tlu^ sovereigns at Laybach ? What tlo 1 contend for? 
1 say that the will of the ])eoj)l(' must ])revail, when it is ascer- 
tained ; but there must be some h'gal and authentic mode of 
ascertaining that will; and tlx'ii the ])eople may make what 
gov('rnnn*nt they please. W’^as that the doctrine of Jjaybacdi? 
Was not tin* doctrim^ there held this, that the ,soiH!rciLi')is should 
say what changes shall be made? Changes must proceed from 
them ; new constitutions and new laws (*manate from them ; 
and all tln^ people had to do was to submit. That is what they 
maintained. All ehanges began with the soveu'igns, and end- 
ed with the sovenhgns. Pray, at al)out the tiirn; that the Con- 
gress of Laybach w?is in s('ssion, did the allied [)owers put it 
to the people of Italy to say what sort of change they would 
have? And at a more recimt date, did they ask the citizens of 
Cracow what change they would have in their constitution? 
Or did they take away their constitution, laws, and liberties, by 
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their own sovereign act ? All that is necessary here is, that the 
will of the people should be ascertained, by some regular rule of 
proceeding, prescribed by previous law. But when ascertained, 
that will is as sovereign as the will of a despotic prince, of the 
Czar of Muscovy, or the Emperor of Austria hiinscdf, though 
not (juite so easily made known. A ukase or an edict signifies 
at once the will of a despotic prince ; but that will of the pco- 
])]e, which is here as sovereign as the will of such a prince, is 
not so quickly ascertained or known ; and thence arises the 
necessity for suflrage, which is the mode whereby each man's 
power is made to tell upon the constitution of the government, 
and in the enactment of laws. 

One of the most recent laAVS for taking the will of the peo- 
ple in any State is the law of 1845, of the State of New York. 
It begins by recommending to the people to assemble in their 
several election districts, and proceed to vote for delegates to a 
convention. If you will take; the pains to read that act, it will 
be seen that New York regard(xl it as an ordinary exercise of 
legislative power. It applies all the penalties for fraudulent 
voting, as in other elections. It punishes false oaths, as in 
other cases. Certificates of the proper ofiicers were to be held 
conclusive, and the will of the people was, in this respect, col- 
lected essentially in the same manner, supervised by the same 
ofiicers, under the same guards against forct; and fraud, collu- 
sion and misrepresentation, as arc usual in voting for State or 
United States ofiicers. 

We see, therefore, from the commencement of the govern- 
ment under which we live, down to this late act of the State of 
New York, one uniform current of law, of precedent, and of 
practice, all going to establish the point that changes in gov- 
ernment arc to be lirought about by the will of the people, 
assembled under such legislative provisions as may be necessa- 
ry to ascertain that will, truly and authentically. 

In the next place, may it please your honors, it becomes very 
important to consider what bearing the Constitution and laws 
of the United States have u})on this Rhode Island question. 
Of course the Constitution of the United States recognizes 
the existence of States. One branch of the legislature of the 
United States is composed of Senators, appointed by the 
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States, ill their State capaeitii's. The Constitution of the 
United States* says that “the United States shall guaranty 
to each State a re])ul)liean form of govin'innent, and sliall pro- 
tect tln^ several States against invasion; and on application of 
Du; legislature, or of the execuitive, when the legislature cannot 
be convemed, against domestic violence.” Now, I cannot but 
think this a very stringent article, drawing after it the most 
important conse([U(‘nces, and all of them good consecpiences. 
The Constitution, in the section cited, speaks of States as hav- 
ing existing legislatures and existing executives; audit speaks 
of cases in which violence, is practised or threatened against 
the State, in other words, “domestic violence”; and it says the 
State shall be protected. It says, then, docs it not? that the 
existing government of a State shall be protected. My adver- 
sary says, if so, and if the h'gislature would not call a conven- 
tion, and if, when the people rise to make a constitution, the 
United States step in and prohibit them, why, the rights and 
privileges of the people art; checked, controlled. Undoubtedly. 
The Constitution does not proceed on the o'roioid of revolution; 
it does not proct'ed on any rigid of revolution ; but it does go 
on the idea, that, witliiji and under the Constitution, no new 
form of government can be established in any State, without 
the authority of the ('xisting gov('rnment. 

Admit! ing the legitimacy of the argument of my learned ad- 
versary, it would not authorize tlu‘ inlerence he draws from it, 
because his own case falls within the same range, lie has 


proved, he thinks, that there was an existnig government, a pa- 
per government, at least; a rightful government, as he alleges. 
Suppose it to be rightful, in his sense of right. Su})posc three 
fourths of the peojilc of Rhode Island to have been engaged in 
it, and ready to sustain it. What then ? How is it to be 
done without the consent of the previous government? How 
is the fact, that three fourths of the people are in favor of the 
new government, to be legally ascertained? And if the exist- 
ng government deny that fact, and if that government hold on, 
and will not surrender till displaced by force, and if it is threat- 
ened by force, then the case of the Constitution arises, and the 
United States must aid the government that is in, because an 
attempt to displace a government by force is “ domestic violence.” 
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It is the exigency provided for by the Constitution. If ilic exist- 
ing government maintain its post, though three fourths of the 
State have adopted the new constitution, is it not evident enough 
that the exigency arises in which the constitutional power ht^re 
must go to the aid of the existing governiiHuit ? Look at the law 
of 28th February, 1790.*^ Its words are, “ And in ease of an in- 
surn.'etioii in any State, against the goeenunent thereof., it shall be 
lawful for the President of the United States, on application of 
the legislature of such State, or of the executive (whcii the legis- 
lature cannot be convened), to call forth such number of the 
militia of any other State or States, as may be apj)lied for, as he 
may judge sullicient to suppr(‘ss such insurrection.” Insurree- 
tion against the existing government is, then, the thing to be 
suppressed. 

But the law and the Constitution, the whole system of 
American institutions, do not contemplate a case in which a 
resort will be necessary to proceedings aliunde, or outside of 
the law and the Constitution, for the purpose of amending the 
frame of government. They go on tluj idea that the States 
are all republican, thatthi'y are all represi'utative in their forms, 
and that these popular gov(?rmnents in each State, the annually 
created creatures of the people, will give all proper facilities 
and iKicessary aids to bring about changes which the people 
may judge necessary in their constitutions. They take that 
ground and act on no other supposition. They assume that 
the popular will in all particulars will bt; accomplished. And 
history has proved that the presumption is well founded. 

This, may it please your honors, is the vi(!W I take of what 
I have called tlui American system. These are the methods 
of bringing about changes in government. 

Now, it is proper to look into this record, and sec what the 
questions are that are presented by it, and consider, — 

1. Whether the case is one for judicial investigation at all ; 
that is, whether this court can try the matters which the plain- 
till has olfered to prove in the court below ; and 

2. In the second place, whether many things which he did 
ofl(‘r to prove, if they could have been and had been proved, 
were not acts of criminality, and therefore no justitication ; and 

3. Whether all that was offered to be proved would show 


* Statutes at Large, Vol. I. p. 42t. 
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that, in point of fact, there had been eytablished and put in 
operation any new constitution, displacing the old charter gov- 
ernment of Rhode Island. 

The declaration is in trespass. Tlie writ was issued on the 
8tli of October, 1842, in which Martin Luther complains that 
Luther M. Borden and others broke into his house in Warren, 


Rhode Island, on the 29th of June, 1842, and disturbed Ids fam- 
ily and committed otlier illegal acts. 

The defendant answers, that large numbers of men were in 
arms, in Rhode Island, for the purpose of overthrowing the gov- 
ernment of the State, and making war upon it; and that, for 
the preservation of the government and peoph', martial law had 
been proclaimed by the ( Jovernor, under an act of the legislature, 
on the 25tli of June, 1842. The plea goes on to iiver, that the 
plaintiff was aiding and abetting this attempt to overllirow the 
government, and that the defendant was under tln^ military au- 
thority of John T. Child, and was ord(‘red by him to arrest the 
plaintiff; for which })urpose he ap})lied at the door of his house, 
and being rcfuscid entrance he forc(‘d the door. 

Tlie action is thus for an alleged trespass, and the plea is 
justification under the law of Rhode Island. The j)lea and 


replications are as usual in such cases in point of lorm. The 


plea was filed at the Novembia* term of 1842, 


and the case was 


tried at the November term 


in the Circuit Court in 


Rhodii Island. In order to make out a defence, the delendant 
offered the charter of Rhode Island, the jiarticipation of the 
State in the Declaration of Inde-pendence, its uniting with the 
Confederation in 1778, its admission into the Union in 1790, its 
continuance in the Union and its recognition as a State down 
to May, 1843, when the constitution now in force was adopted. 
Here let it be particularly remarked, that Congress admitted 
Rhode Island into the Constitution under this identical old 


charter government, thereby giving sanction to it as a republi- 
can form of government. The defendant then refers to all the 
laws and proceedings of the Assembly, till the adoption ot the 
present constitution of Rhode Island. To repel the c.ase of the 
defendant, the plaintiff read the proceedings of the old legisla- 
ture, and documents to show that the idea of changing the gov- 
ernment had been entertained as long ago as 1790. He read 
also certain resolutions of the Assembly in 1841, memorials 
praying changes in the constitution, and other documents to the 
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same effect. He next ofl’orcd to prove that siiflrage associations 
were formed throughout the State in 1840 and 1841, and that 
steps were taken by them for holding public meetings ; and to 
show the proc(‘cditigs had at those meetings. In the next place, 
he offered to prove that a mass convention was held at New- 
})ort, attended by over four thousand persons, and another at 
Providence, at which over six thousand attended, at whi(4i res- 
olutions were passed in favor of the change. Then he offered 
to prove the election of (hdegates; the nuu'fing of the conven- 
tion in October, 1841, and the draughting of the. Horr constitu- 
tion ; the reassembling in 184.1, the e()nn)l<':tion of the draught, 
its submission to the people, their voting upon it, its adoption, 
and the proclamation on tin; 13tli of January, 1842, that the 
constitution so adopted was the law of the land. 


That is the substance 


of what was av(irred as to the forma- 


tion of the Dorr constitution. The plaintiff next ofl’ered to prove 
that the constitution was adopted by a large majority of the 
qualified voters of the Stab.^ ; that oflieers W(*re (Jected under it 
in April, 1842; that this ik'av government ;issembled on the 3d 
of May; and he offered a copy of its proceedings. lie sets forth 
that the court r<‘.fused to admit b'sfimony upon these subjects, 
and to these points; and ruk'd that the old government and 
laws of the State were in full force and power, and then existing, 
when the alleged trespass was made, and that they justified 
the acts of the defendants, according to their plea. 

I will give a few references to other proceedings of this new 
gov'ernment. The new constitution was proclaimed on the 13th 
of January, 1842, by some of the offuau’s of the convention. On 
the 13th of April, oflieers were appointed uiuha* it, and Mr. Dorr 
was chosen governor. On Tue:sday, the 3d of May, the new 
legislature met, was organized, ajul tluni, it is insisted, the new 
constitution became the law of the land. The legislature s;it 
through that whole day, morning and evening; adjourned; met 
the next day, and sat through all that day, morning and even- 
ing, and did a great deal of paj)er business. It went through 
the forms of choosing a Supreme Court, and transacting other 
business of a similar kind, and on the evening of the 4th of 
May it adjourned, to meet again on the first Monday of July, 
in Providence, 

“ And word spake never more.” 
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It never reassembled. This government, then, whatever it 
was, came into existence on the third day of May, and went 
out of (existence on the foiirth day of May. 

I will now give some rcferen(*es concerning the new constitu- 
tion aulhori/ed by the government, the old government, and 
which is now the constitution of Rhode Island. It was framed 
in November, 184.‘2. It was voted upon by the })cople on the 
21st, 22(1, and 2dd days of November, was then by them ao 
cept(‘d, and became by its own provisions the constitution of 
Rhode Island on the first Tuesday of jNIay, 1842. 

Now, what, in the mean time, had become of Mr. Dorr’s gov- 
ernment? According to the principle of its friends, they fire 
forced to admit that it was siipersedc'd by the new, that is 
to say, the present gov(;rnment, because the people accepted 
the new government. But there was no lunv government till 
May, 1843. According to tliem, then, tln're was an iiUe rrrg'num 
of a whole year. If Mr. Dorr had had a governmmit, what 
became of it? If it ever came in, what put it out of existence ? 
Why did it not meet on the day to which it had adjourned? It 
was not displaced by the new constitution, because that had 
not been agreed upon in convention till Noveanber. It was not 
adopted by the jieople till the last of November, and it did not 
go into opi'ration till May. What then had become of Mr. 
Dorr’s government ? 

I think it is important to note that the nc^w constitution, 
established according to the prescribed forms, came thus into 
operation in May, 1813, and was admitted by all to be the con- 
stitution of the Slate. What then happened in the State of 
Rhode Island? I do not mean to go through all the trials that 
wi're had after this ideal gov(‘rnment of Mr. Dorr ciaised to 
exist; but I will ask attention to the report of the trial of Doit 
for 'treason, which took plac(i in 1844, before all the judges of 
the Supreme Court of the State. lie was indicted in August, 
1842, and the trial came on in March, 1844. The indictrnent 
was found while the charter govaTiiment was in force, and the 
trial was had under the new constitution. lie was found guilty 
of treason. And I turn to the report of the trial now, to call 
attention to the language of the court in its charge, as deliv- 
ered by Chief Justice Durfec. I present the following extract 
from that charge : — 
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“It may be, Gentlemen, that he really believed himself to be the 
governor of the State, and that he acted throughout under this delusion. 
However this may go to extenuate the otreiice, it does not take from it 
its legal guilt. It is no defence to an indictment for the violation of any 
law for the defendant to come into court and say, ‘ I thought that [ was 
but exercising a constitutional right, and I claim an acquittal on the 
ground of mistake.’ W^ere it so, there would be an end to all law and 
all government. Courts and juries would have nothing to do but to sit 
in judgment upon indictnamts, in order to acquit or excuse. The ac- 
cused has only to prove that he has been systematic in committing 
crime, and that ho thought that he luul a right to commit it ; and, accord- 
ing to this doctrine, you must accpiit. The main ground upon which 
the prisoner sought for a justitication was, that a constitution liad been 
adopted by a majority of the male adult population of this Stale, voting 
in their primary or natural capacity or condition, and that he was subse- 
quently elected, and did the acts charged, as governor under it. lie 
offered the voles themselves to prove its adoption, which were also to be 
followeil by proof of his election. This evidence we have ruled out. 
Courts and juries. Gentlemen, do not count votes to determine whether 
a constitution has been adopted or a governor elected, or not. Courts 
take notice, without proof offered from the bar, what the constitution is 
or was, and who is or was tlu; governor of their own State. It belongs 
to the legislature to exercise this high duty. It is the legislature which, 
in the exercise of its dek'gated sovereignty, counts the votes and de- 
clares whether a constitution be adopted or a governor elected, or not ; 
and we cannot revise and reverse their acts in this particular, without 
usurping their power. Were the votes on the adoption of our present 
constitution now offered here to prove that it was or was not adopted ; 
or those given for the governor under it, to prove that he was or was 
not elected ; we could not receive the evidence ourselves ; wo could not 
permit it to pass to the jury. And why not? Because, if wo did so, 
we should cease to be a mere judicial, and become a political tribunal, 
with the whole sovereignty in our hands. Neither the })CO[)lo nor the 
legislature would be sovereign. We should be sovereign, or you would 
be sovereign ; and we should deal out to parties litigant, here at our bar, 
sovereignty to this or that, according to rules or laws of our own mak- 
ing, and heretofore unknown in courts. 

“ In what condition would this country be, if appeals could be thus 
taken to courts and juries? This jury might decide one way, and that 
another, and the sovereignty might be found here to-day, and there to- 
morrow. Sovereignty is above courts or juries, and the creature cannot 
sit in judgment upon its creator. Were this instrument offered as the 
constitution of a foreign state, we might, perhaps, under some circum- 
stances, require proof of its existence ; but, even in that case, the fact 
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would not be ascertained by counting the votes given at its adoption, 
but by the certificate of the secretary of state, under tlie broad seal of 
the state. This instrument is not ollered as a foreign constilulion, and 
this court is bound to know what tin; constitution of the government is 
under which it acts, witliout any proof even of that high character. 
We know nothing of the existence of the so-called ‘ peoj)le’s constitu- 
tion ’ as law, and there is no j)roof before you of its adoption, and of 
the election of the prisoner as governor under it; and you can return a 
verdict only on the evidence that has passed to you.” 

Having thus, may it please your honors, attempted to slate 
the questions as they arise, and having referred to what has 
taken place in Rhode Island, I shall present what fiirtlu'r I have 
to say in three propositions : — 

1st. I say, first, that the matters olTered to be proved by the 
plaintifi’ in the court below are not of judicial cognizance; and 
proof of them, therefore, was properly rejected by the court. 

2d. If all these matters could be, and had been, legally prov^ed, 
they would have constituted no defenc(', because they show 
nothing but an illegal attempt to overthrow the government of 
Rhode Island. 

3d. No proof was ofl’ered by the plaintilf to show that, in 
fact, another government had goin; into operation, by whicdi the 
Charter government had bc'come displaced. 

And first, these matters are not t)f judicial cognizance. Does 
this need arguing? Are the various matters of I’act alleged, the 
meetings, the appointment of committees, the qualifications of 
voters, is there any one of all these matters of which a court 
of law can take cognizance in a case in which it is to decide 
on sovereignty? Are fundamental changes in the frame of a 
government to be thus proved ? The thing to be proved is a 
change of the sovereign power. Two legislatures existed at the 
same time, both claiming power to pass laws. Both could not 
have a legal existence. What, tlum, is the attempt of our ad- 
versaries ? To put down one sovereign government, and to put 
another up, by facts and proceedings in regard to elections out 
of doors, unauthorized by any law whatever. Regular jnoceed- 
ings for a change of government may in some cases, perhaps, 
be taken notice of by a court ; but this court must look else- 
where than out of doors, and to public meetings, irregular and 
unauthorized, for the decision of such a question as this. It 
naturally looks to that authority under which it sits here, to the 



THE RHODE ISLAND GOVERNMENT. 


provisions of the Constitution which have created this tribunal, 
and to the law’s by which its proceedings are regulated. It 
must look to the acts of the government of the United States, 
in its various branches. 

This Rhode Island disturbance, as every body knows, was 
brought to the knowledge of the President of the United States* 
by the (mblie authorities of Rliod(i Island; and how did he treat 
it? The United States have guarantied to each State a repub- 
lican form of government. And a law of (congress has directed 
the President, in a constitutional case requiring the adoption of 
such a proceeding, to call out tin*, militia to put down domestic 
violence, and supjn'css insurrection. Well, then, application 
was made to the President of the United States, to the execu- 
tive power of the United States. For, according to our system, 
it devolves upon the executive to determine, in the first instance, 
what are and what are not gov(‘rnments. The President recog- 
nizes governments, foreign governments, as they appear from 
time to time in the occurrences of this changeful world. And 
the Constitution and the laws, if an insurrection exists against 
the government of any State, rendering it necessary to appeal 
with an armed force, make it his duty to call out the militia 
and suppress it. 

Two things may here be projierly considered. The first is, 
that the Constitution declares that the United States shall pro- 
tect every State against domestic violence ; and the law of 
1795, making provision for carrying this constitutional duty 
into elfect in all proper cases, declares, that, “in case of an in- 
surrecdioii in any Static against the government thereof, it shall 
be lawful for the President of the United States to call out the 
militia of other States to suppress such insurrection.” These 
constitutional and legal provisions make it the indispensable 
duty of the President to decide, in cases of commotion, what is 
the rightful government of the Statt*. Ilt^ cannot avoid such 
decision. And in this case he decided, of course, that the ex- 
isting government, the charter gov(*rnmenT, was the rightful 
goveriimeiit. He could not possibly have decided otherwise. 

In the next place, if events had made it necessary to call out 
the militia, and the ollicers and soldiers of such militia, in protect- 
ing the existing government, had done precisely what the defend- 


* Mr. Tyler, 
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ants in this case did, could an action have been maintained 
against them ? No one would assert so absurd a proposition. 

In reply to the requisition of the Governor, the President 
staled that he did not think it was yet time for the application 
of force; but he wrote a letter to the Secr(dary of War, in 
which he directed hitu to confer with the Governor of Rhode. Isl- 
and ; and, whenever it should appear to them to be necessary, 
to call out from Massachusetts and Connecticut a militia force 
sidnci(‘nt lo Icrminute at once this insurrection, by the authority 
of the government of the United Htates. We are at no loss, 
therefore, to know how Ihe (?x(‘e.utive government of the United 
States treated this insurrection. It was regarded as lit to be 
snpjtressed. That is manifest from the President’s letters to the 
Secretary of War and to Govcaaior King. 

Now, the eye of this court must be directed to the jtrocecd- 
ings of the general government, which had its attention called 
to the subject, and which did institutq proceedings respecting it. 
And the court will learn from the proceedings of the executive 
branch of the government, and of the two chambers above us, 
how the disturbances in Rhode Iskuid were r(‘gard(‘d; wlndher 
they were looked upon as the establishment of any govern- 
ment, or as a mere pun', unauthorized, uiupialilied insurrection 
agoinst the authority of the existing government of the State. 

I say, therefore, that, uj)on that ground, tlic'se facts are not 
facts which this court can inquire into, or whicli tlui court be- 
low could iry; because tliey are facts going to prove (if they 
prove any thing) tlic (‘stablishmcnt of a lu'w sovc'reignty ; and 
that is a question to be s(‘ttlcd elsowlK'n^ and otherwise. Prom 
the very nature of the case, it is not a (luestion to be decided 
by judicial inquiry. Take, for examph', one of the points 
which it involves. My adversary olhMcd to jjrove that th(j con- 
stitution was adopted by a majority of the people of Rliode 
Island; by a large majority, as he alleges. What does this 
offer call on your honors to do? Why, to asecadain, by proof, 
what is the number of citizens of Rhode Island, and how 
many attended the me.eiings at which the delegates to tin', con- 
vention were elected ; and then you have to add them all up, 
and prove by testimony the qualifications of every one of them 
to be an elector. It is enough to state such a jiroposition to 
show its absurdity. As none such ever was sustained in a 
court of law, so none can be or ought to be sustained. Ob- 
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serve that minutes of proceedings can be no proof, for they 
were made by no authentic persons; registers were kept by no 
v/arranted ofllcers ; chairmen and moderators were cliosen with- 
out authority. In short, there are no otticial records ; there is 
no testimony in the case but parol. Chief Justice Diirfee has 
stated this so phiinly, that I need not dwell npon it. 

Bid, again, I say you cannot look into the facts attempted 
to be proved, because of the certainty of the continuance of the 
old cfovormnent till the new and lei^al constitution winit into 
eflect on the 3d of May, 1813. To prove that there was an- 
other constitution of two days’ duration would be ridiculous. 
And 1 say that the decision of Rliode Island herself, by hc'T 
legislature, by her executive, by tlie adjudication of her highest 
court of law, on the trial of Dorr, has shut uj) the whole case. 
Do you propose, (I will not put it in that form,) but would it be 
proper for this court to reverse that adjudication? That de- 
clares that the judges of Bhode Island know nothing of the 
“ Peo})le’s Constitution.” Is it possible, then, for this court, or 
for the (anirt below, to know any thing of it? 

It app(‘ars to me that, if there were nothing else in the case, 
the proceedings of Ilhodi', Island herself must close everybody’s 
mouth, in the court and out of it. Rhode Island is competent 
to decide the question herself, and every body else ought to be 
bound by her decision. And she has decided it. 

And it is but a branch of this to say, according to my second 
proposition, — 

2. That if every thing offered had been proved, if in the na- 
ture of the case these facts and proceedings coidd have been 
received as proof, the court could not have listened to them, be- 
cause every one of them is regarded by the State in which they 
took jdace as a criminal act. Who can derive any authority 
from acts declared to be criminal ? The very proceedings 
which are now set up here show that this j^retended constitu- 
tion was founded upon acts which the legislature of the State 
had provided punishment for, and which the courts of the State 
have punished. All, therefore, which the plaintitf has attempt- 
ed to prove, are acts which he was not allowed to prove, b*e- 
cause they were criminal in themselves, and have been so treat- 
ed and punished, so far as the State government, in its discre- 
tion, has thought proper to punish them. 

3. Thirdly, and lastly, I say that there is no evidence offered. 
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nor has any distinct allegation been made, that there was an 
actual government established and put in operation 1o displace 
the Charter government, even for a single day. That is evident 
enough. You find the wliole embraced in those two days, the 
8d and 41 h of May. 4'h(; .Preiicli revolution was thought to be 
somewhat rapid. That took three days. But this work was 
aecom])lished in two. It is all Ihcre, and what is it? Its birth, 
its whole life, and its death were accomplished in forty-eight 
hours. What does it appear that the TiKurilx^s of Ihis govern- 
ment did? Why, Ihey voted that A should he treasurer, and 
C, secretary, and Mr. Dorr, governor; and chose ollicjers of the 
Supreme Court. But did ever any mau under that anihority 
attempt to exercise a particle of official power? Did any man 
ever bring a suit? Did ever an officer make an arrest? Did 
any act juoceed from any menuber of this government, or from 
any agent of it, to touch a citizen of Rhode Island in his per- 
son, his safety, or his property, so as to make the party answer- 
able upon an indictment or in a (‘ivil suit ? Never. It never 
performed one single act of government. It never did a thing 
in the world ! All was patriotism, and all was paper; and with 
patriotism and with paper it went out on the. 4th of May, ad- 
mitting itself to be, as all must regard it, a contemptible sham! 

I have now done with th(‘ principles involved in this case, and 
the questions presented on this record. 

In regard to tlu' other case, I have but few words to say. 
And, first, I think it is to be regretted that the court below sent 
up such a list of points on which it was divided. I shall not 
go through them, and shall leave it to the t^oiirt to say whether, 
after tlu^y shall have disposed of the first cuuse, there is any 
thing left. I shall only draw atttmfion to the subject of martial 
law; and in res})ect to that, instead of going back to martial 
law as it existed in England at the time the charh'r of Rhode 
Island was granted, I shall merely observe that mart ial law con- 
fers power of arrest, of summary trial, and prompt execution; 
and that when it has been proclaimed, the land becomes a 
camp, and tire law of the camp is the law of the land. Mr. 
Justice Btory defines martial law to be the law of war, a resort 
to military authority in cases where the civil law is not suf- 
ficient; and it confers summary power, not to be used arbitra- 
rily or for the gratification of personal ferdings of hatred or 
revenge, but for the preservation of order and of the public 
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peace. The officer clothed with it is to judge of the degree of 
force that the necessity of the case may demand ; and there is 
no limit to this, except such as is to be found in the nature and 
character of the exigency. 

I now take leave of this whole case. That it is an interesting 

O 

incident in the history of our institutions, I freely admit. That 
it has come hither is a subject of no regret to me. I might 
have said, that I see nothing to com})lain of in the proceedings 
of what is called the Cliarter government of Rhode Island, ex- 
cept that it might perhaps have discreetly taken measures at an 
earlier period for revising the constitution. If in that delay it 
erred, it was the error into which j^rudent and cautious men 
would fall. As to the enormity of freehold suffrage, how long 
is it since Virginia, the parent of States, gave up her freehold 
suffrage? How long is it since nobody voted for governor in 
New York without a freehold qualificafion ? There are now 
States in which no man can vote for members of the upper 
branch of the legislature who does not own fifty acres of land. 
Every State requires more or less of a property qualification in 
its officers and electors ; and it is for discreet legislation, or con- 
stitutional provisions, to determine what its amount shall be. 
Even the Dorr constitution had a property qualification. Ac- 
cording to its j)r()visions, for officers of the State, to be sure, 
any body could vote ; but its authors remembered that taxation 
and representation go together, and therefore they declared that 
no man, in any town, should vote to lay a tax for town pur- 
poses who had not the means to pay his portion. It said to 
him, You cannot vote in the town of Providence to levy a tax 
for repairing the streets of lYovidence ; but you may vote for 
governor, and for thirteen representatives from the town of Prov- 
idence, and send them to the legislature, and there they may tax 
the people of Rhode Island at their sovereign will and pleasure. 

I believe that no harm can come of the Rhode Island agita- 
tion in 1841, but rather good. It will purify the political atmos- 
phere from some of its noxious mists, and I hope it will clear 
men’s minds from unfounded notions and dangerous delusions. 
I hope it will bring them to look at the regularity, the order, with 
which we carry on what, if the word were not so much abused, 
I would call our g-Iorious representative system of popular gov- 

VOL. VI. 21 
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ernrnent. Its principles will stand the test of this crisis, as they 
have stood the test and torture of others. They are exposed 
always, and they always will be exposed, to dange?rs. There 
arc dangers Ironi tlu? ('xtrcaiK's of too much and of too little 
popular liberty; from monarchy, or military despotism, on one 
side, and from licentiousness and anarchy on the other. This 
always will be the cas(‘. Tin; classical navigator had been told 
that he must pass a narrow and dang(‘rous strait: 

“ Doxtruiu JScylla lalus, hijvuiu iiuplacata Charybtlis, 

Oljsidct."’ 

Forewarned, he was alive to his dang(‘r, and knew, by signs not 
doubtful, where he was, when he approached its scene : 

“ Et gcmituin ingonfem polagi, ]jnlsata(iuc saxa, 

Audimtis lougc, fractas(iuo ad litora voces ; 

Exsul(aiiti[uc vada, afejuc a'stii niisceiitur arense. 

Niniinuii li;ec ilia Cliarybdis ! ” 

The long-seeing sagacity of our fathers enables us to know 
equally well where we are, when we hear the voices of tumult- 
uary assemblies, and seci the turbulence created by numbers 
meeting and acting without the restraints of law; and has most 
wisely providcxl constitutional means of escape and security. 
When the established authority of government is openly con- 
temned ; when no deference is paid to the regular and authentic 
declarations of the public will ; when assembled masses put 
themselves above the law, and, calling themselves the people, 
attempt by force to seize on the governmerit; wlnm the social 
and ])olitical order of (he state is thus threatened with over- 
throw, and the spray of the waves of violent popular commotion 
lashes the stars, our political j)ilots may well cry out: 

“ Nimirum haec ilia Cliarybdis! ” 

The prudence of the country, th(^ sober wisdom of the people, 
has thus far enabled us to carry this Constitution, and all our 
constitutions, through th(i perils which have surrounded them, 
without running u))on the rocks on one side, or being swallowed 
up in the eddying whirlpools of the other. And I fervently 
hope that this signal happiness and good fortune will continue, 
and that our children after us will exercise a similar prudence, 
and wisdom, and justice; and that, under the Divine blessing, 
our system of free government may continue to go on, with 
equal prosperity, to the end of time. 
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INTllODTJCTOHY NOTE. 


The greater part of the contents of tliis division of the work is do* 
rived from the separate volume, wliich appeared in 1818, under tlic title 
of die “ Dii)Iomatic and Ofiicial Papers ” of Mr. Webster. Such olTicial 
letters as liavc been puhlislicd since Mr. Webster returned to the I)ej>art- 
ment of State in 1850 have been added in this collection. Among these 
is the Iciior to the Chevalier IIulscmann,of the 21st of December, 1850, 
'Phe volume published in 1848 contained, besides the letters of Mr. 
Webster, numerous h.-ttors from the American Minister in London, from 
the Commissioners of Massachusetts and Maine relative to the northeast- 
ern boundary, from the British Minister, and from Ceneral Cass. Of 
these such only have been retained in the present work as seemed neces- 
sary to the full understanding of ?»Ir. Webster’s letters, and the subjects 
rented in them. 
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THE CASE OF ALEXANDER McLEOD.* 


Mr. Fox to Mr. Webster. 

Washington, March 12, 1841. 

The undersigned, her Britannic Majesty’s Envoy Extraordi- 
nary and Minister Plenipoientiary, is instructed by liis govern- 
ment to make the following ollicial communication to the gov- 
ernment of the United States. 

Her Majesty’s government have had under their consideration 
the corresjiondence which took place in Washington in Decem- 
ber last, between the United States Secretary of State, Mr. 
Forsyth, and the undersigned, comprising two ollicial letters 
from Mr. Forsyth to the undcrsigfied, dated the 26th and 30th 
of the same month, upon tlic subject of the arrest and imprison- 
ment of Mr. Alexand(‘r MeUeod, of U[)per Canada, by the au- 
thorities of the State of New York, upon a pretended charge of 
arson and murder, as having been engaged in the capture and 
destruction of the steamboat “ Caroline,” on the 29th of Decem- 
ber, 1837. 

The undersigned is directed, in the first place, to make known 
to the government of the United States that her Majesty’s gov- 
ernment entirely approve of the course pursued by the under- 
signed in that correspondence, and of the language adopted by 
him in the official letters above mentioned. 

And the undersigned is now instructed again to demand from 
the government of the United States, formally, in the name of 
the British government, the immediate release of Mr. Alexander 
McLeod. 

* The history of this case will be found in the fifth volume of this collection, 
in Mr. Webster’s speech of the 6th and 7lh of April, 1846, in vindication of tho 
treaty of Washington. 
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The grounds upon which the British government make this 
demand upon the government of the United States are these; 
that the transaction on account of which Mr. McLeod has been 
arrested, and is to be put upon his trial, was a transaction of a 
public character, planned and executed by persons duly empow- 
ered by her Majesty’s colonial authorities to take any steps 
and to do any acts which might be necessary for the defence of 
her Majesty’s t('rritories and for the protection of her Majesty’s 
subjects; and that, consequently, those subjects of her Majesty 
who engaged in that transaction were performing an act of 
public duty, for which they cannot be made personally and in- 
dividually answerable to the laws and tribunals of any foreign 
country. 

The transaction in (question may have been, as her Majesty’s 
government are of opinion that it was, a justifiable employment 
of force for the purpose of defending the British territory from 
the un})rov()ked attack of a band of J^ritish rebels and American 
pirates, who, having been j)ermitted to arm and organize them- 
selves within the territory of the United States, had actually 
invaded and occupied a portion of the territory of her Majesty; 
or it may have been, as alleged by Mr. Forsyth, in his note to 
the undersigned of the 26th of December, “ a most unjustitiable 
invasion, in time of peace, of*the territory of the United States.” 
But this is a question especially of a ))olitical and international 
kind, which can be discussed and settled only between the two 
governments, and which the courts of justice of the State of 
New York cannot by possibility have any means of judging or 
any right of deciding. 

It would be contrary to the universal practice of civilized na- 
tions to fix individual responsibility upon persons who, with the 
sanction or by the orders of the constituted authorities of a State, 
engaged in military or naval enterprises in their country’s cause; 
and it is obvious that the introduction of such a principle would 
aggravates beyond measure the miseries, and would frightfully 
increase the demoralizing eflects of war, by mixing up with na- 
tional exas})eration the ferocity of personal passions, and the 
cruelty and bitterness of individual revenge. 

Her Majesty’s government cannot believe that the govern- 
ment of the United States can really intend to set an example 
so fraught with evil to the community of nations, and the direct 
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tendency of which must be to bring back into the practice of 
modern war atrocities which civilization and Christianity have 
long since banished. 

Neither can her Majesty’s government admit for a moment 
the validity of the doctrine advanced by Mr. Forsyth, that the 
Federal government of the United States has no power to int(!r- 
fere in the matter in question, and that the decision thereof must 
rest solely and entirely with the State of New York. 

With the particulars of the internal compact which may ex- 
ist between the several States that compose this Union, foreign 
powers have nothing to do ; the relations of foreign powers are 
with the aggregate Union; that Union is to them represented 
by the Federal government; and of that Union tlie Federal 
government is to them the only organ. Therefore, when a for- 
eign power has redress to demand for a wrong done to it by any 
State of the Union, it is to the Federal government, and not to 
the separate State, that such power must look for redress for 
that wrong. And such foreign power cannot admit the plea 
that the separate State is an independent body, over which the 
Federal governm(?nt has no control. It is obvious that such a 
do(drine, if admitted, would at once go to a dissolution of the 
Union as far as its relations with I’oreign powers arc concerned ; 
and that foreign })owers in such case, insiead of accrediting 
diplomatic agents to the Ftideral government, would send such 
agents, not to that government, but to the government of each 
separate State, and would make their relations of peace and 
war with each State depend upon the result of their separate 
intercourse with such State, without reference to the relations 
they might have with the rest. 

Her Majesty's government apprehend that the above is not 
the conclusion at which the government of the United States 
intend to arrive; yet such is the conelusion to which the argu- 
ments that have been advanced by Mr. Forsyth necessarily 
lead. 

But be that as it may, her Majesty’s government formally 
demand, upon the grounds already stated, the immediate release 
of Mr. McLeod ; and her Majesty’s government entreat the Pres- 
ident of the United States to take into his most deliberate con- 
sideration the serious .nature of the consequences which must 
ensue from a rejection of this demand. 
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The United States government will perceive that, in demand- 
ing Mr. McLeod’s release, her Majesty’s government argue up- 
on the assumption that he was one of the persons engaged in 
the capture of the steamboat “ Caroline ” ; but her Majesty’s 
government have the strorigest reasons for being convinced that 
Mr. McLeod was not, in fact, engaged in that transaction ; and 
the undersigned is hereupon instructed to say, that, although 
the circumstance itself makes no diifereiice in the political and 
international question at issue, and although her Majesty’s gov- 
ernment do not demand Mr. McLeod’s release upon the ground 
that he was not concerned in the eapture of the “ Caroline,” but 
upon the ground that the capture of the “Caroline” was a 
transaction of a public character, for which the persons engaged 
in it cannot incur private and personal responsibility ; yet the 
government of the United States must not disguise from them- 
selves that the fact that Mr. McLeod was not engaged in the 
transaction must necessarily tend greatly to inflame that na- 
tional resentment which any harm tliat shall be suftcred by Mr. 
McLeod at the hands of the authorities of the State of New 
York will infallibly excite throughout the whole of the British 
empire. 

The undersigned, in addressing the present oflicial communi- 
cation, by order of his government, to Mr. Webster, Secretary 
of State of the United States, has the honor to ofler him the 
assurance of his distinguished consideration. 

H. S. Fox. 

Tub Hon. Danibi. Wkuster, ^Secretary of State. 

Mr. Webster to Mr. Fox. 

Dcpjirtnicnt of State, Washington, April 24, 1841. 

The undersigned. Secretary of State of the United States, has 
the honor to inform Mr. Fox, Envoy Extraordinary and Min- 
ister Plenipobaitiary of her Britannic Majesty, that his note of 
the 12th of March was received and laid before the President. 

Circumstances wtdl known to Mr. Fox have necessarily de- 
layed for some days the consideration of that note. 

The undersigiK'd has the honor now to say, that it has been 
fully considered, and that he has been directed by the President 
to address to Mr. Fox the following rt*ply. 

Mr. Fox informs the government of the United States, that 
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he is instructed to make known to it that the government of her 
Majesty entirely approve the course j)ursue(l by him in his cor- 
respondence with Mr. Forsyth in December last, and the lan- 
guage adopted by him on that occasion ; and that that govc^rn- 
rnent have instructed him “ again to demand from the govern- 
ment of the United States, formally, in the name of the British 
government, the immediate release of Mr. Alexander McLeod”; 
that ‘‘the grounds upon which the British government make 
this demand upon the government of the United States are 
these : that the transaction on account of which Mr. McLeod 
has been arn^sted, and is to be {uit upon his trial, was a transac- 
tion of a public charachu”, ])lanne(l and executed by piTsons duly 
empowered by her Majesty’s colonial authorities to take any 
steps and to do any acts which might be necessary for the de- 
fence of her Majesty’s territories, and for the j)rotection of her 
Majesty’s subjects; and that, consequent^, those subjects of 
her Majesty who engaged in that transaction were performing 
an act of public duty, for which they cannot be; made personally 
and individually answerable to the laws and tribunals of any 
foreign country.” 

The President is not certain that he understands pu^cisely the 
meaning intended by her Majesty’s government to be conveyed 
by the foregoing instruction. 

This doubt has occasioned with the President some hesita- 
tion ; but he inclines to take it for granted that the main pur- 
pose of the instruction was, to caus(', it to la; signified to the 
government of the United Btati's that the altack on the steam- 
boat “ Caroline” was an act of jiublic, force, done by the British 
colonial authorities, and fully rt'cognized by^ the Queiai’s govern- 
ment at home; and that, consequently, no individual concerned 
in that transaction can, according to the just principles' of the 
laws of nations, bt; held personally answerable in the ordinary 
courts of law, as for a private otfenee ; and that upon this avowal 
of her Majesty’s government, Alexander McLeod, now impris- 
oned on an indictnunit fm* murder alleged to have been com- 
mitted in that attack, ought to be released by such proceedings 
as are usual and are suitable to the case. 

The President adopts the conclusion, that nothing more than 
this could have been intended to be expressed, from the consid- 
eration thatdier Majesty’s government must be fully aware that 
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ill the United States, as in England, persons confined under ju- 
dicial process can be released from that confmeinent only by ju- 
dicial process. In neiilier country, as the undersigned supposes, 
can the arm of ih(^ executive power interf(‘re, directly or forcibly, 
to release or delivia* tlie prisoner. Ilis discharge must be sought 
in a manner conformable to the principles of law, and the pro- 
ceedings of courts of judicature. If an indictment, like that 
which has beim found against Alexander AIcLeod, and under 
circumstances like those which belong to his case, were jiending 
against an individual in one of the courts of England, there is 
no doubt that the law ollicer of the crown might enti^r a nolle 
prosequi; or that the prisoner might cause hims(‘lf to be brought 
up on habeas corpus^ and discharged, if his ground of discharge 
should be adjudged sullicient; or that he might prove the same 
facts and insist on the same defence or eximiption on his trial. 

All these arc legal modes of proceeding, well known to the 
laws and practice of both countries. But the undersigned 
does not suppose that, if such a case were to arise in England, 
the power of the executive government could be exerted in any 
more direct manner. Even in the case of ambassadors, and 
other public ministers whose; right of exemption from arrest is 
personal, recpiiring no fact to be ascertained but the nu're fact 
of diplomatic character, and to arrest whom is sometimes made 
a highly j)enal offence, if the arrest be actually made, it can 
only be discharged by application to the courts of law. 

It is understood that Alexander McLc^od is holden as well on 
civil as on criminal process, for acts alleged to have been done 
by him in the attack on the “Caroline”; and his defence, or 
ground of acquittal, must bt; the same in both cases. And this 
strongly illustrates, as the undersigned conceives, the propriety 
of the fortjgoing observations; since it is quite clear that the 
executive government cannot interfere to arrest a civil suit be- 
tween private parties in any stage of its progress ; but that such 
suit must go on to its regular judicial termination. If, there- 
fore, any course ditTerent from such as have been now men- 
tioned was in contemplation of her Majesty’s government, 
something w’ould seem to have been expected from the govern- 
ment of the United States as little conformable to the laws and 
usages of the English government as to those of the United 
States, and to which this government cannot accede. 
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The government of the United Stales, therefore, aeting upon 
the presumption, which it readily adoj)ted, lhat nothing extra- 
ordinary or unusual was expected or recpiested of it, decided, 
on the reception of Mr. Fox’s nole, to take siuth measures as 
the occasion and its own duty appeared to require. 

In his note to Mr. Fox of the 26th of Doeeiriber last, Mr. 
Forsyth, the Secretary of State, of the. United State's, observes, 
that, “ if the destruction of the ‘ CaroIiinF was a jniblic act of 
persons in her Majesty’s servic-e, obeying the order of tlnnr su- 
perior authorities, this fact has not bee'ii before communicated 
to the government of the United States by a ])erson authorized 
to make the admission; and it will he for the court which has 
taken cognizance of the ofl’ence with which Air. AIcLeod is 
charged to decide upon its validity when legally established be- 
fore it.” And he adds: “The President dt'cms this to be a 
proper occasion to remind the government of her Britannic Maj- 
esty, that the case of the ‘ Caroline ’ has been long since brought 
to the attention of her Majesty’s principal Secretary of State for 
Foreign Atlairs, who up to this day has not communicated its 
decision thereupon. It is hoped that the government of her 
Majesty will perceive the importance of no longer leaving the 
government of the United States uuinforihed of its vi(iws and 
intentions upon a subject which has naturally produced much 
exasperation, and which has led to such grave consequences.” 

The communication of the fact, that the destruction of the 
“ Caroline” was an act of public force by the British authori- 
ties, being formally made to the government of the United 
States by Air. Fox’s note, the ease assumes a decided aspect. 

The government of the United States entertains no doubt, 
that, after this avowal of the transaction as a public transac- 
tion, authorized and undertaken by the British authorities, in- 
dividuals concerned in it ought not, by the principles of public 
law and the general usage of civilized states, to be holden per- 
sonally responsible in the ordinary tribunals of law for their 
participation in it. And the President presumes that it can 
hardly be necessary to say that the Americ.an people, not dis- 
trustful of their ability to redress public wrongs by public 
means, cannot desire the punishment of individuals when the 
act complained of is declared to have been an act of the gov- 
ernment itself. 
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Soon after the date of Mr. Fox's note, an instruction waa 
given to the Attorney-General of the TJnited States from this 
de]Kirtment, by direction of the Presidtmt, which fully sets forth 
th(‘ opinions of this government on the subject of McLeod’s im- 
prisonment, a copy of which instruction the undersigned has 
the honor herewith to inclose. 


The indictnunit against IMcLeod is pending in a State court; 
but his rights, whatever they may be, are no less safe, it is to be 
])resumed, than if he were holden to answer in one of the courts 
of this government. 

O 

He demands immunity from personal responsibility by virtue 
of the law of nations, and that law in civilized states is to be 


respected in all courts. None is either so high or so low as to 
escape from its authority in cases to which its rules and prin- 
ciples apply. 

This d(^partment has been regidarly informed by his Excel- 
lency, the Governor of the State of New York, that the Chief 
Justice of that State was assigned to preside at the hearing and 
trial of McLeod’s case, but that, owing to some error or mis- 
take in the process of summoning the jury, the hearing was ne- 
cessarily dehirred. The Presidemt regrets this occurrenee, as he 
has a ilcsirc for a speedy disposition of the subject. The coun- 
sel for Meljcod have recjnested authentic evidence of the avowal 
by the British government of the attack on and the destruction 
of the Caroline,” as acts done undi'r its authority, and such 
evidence will be furnislied to them by this department. 

It is understood that the indictment has been removed into 


the Supreme Court of the State by the [)ropcr proceeding for 
that purpose, and that it is now competent for McLeod, by the 
ordinary process of habeas corpus, to bring his case for hearing 
before that tribunal. 

The undersigned hardly needs to assure Mr. Fox, that a tri- 
bunal so eminently distinguished for ability and learning as the 
Supreme Court of the State of New York may be safely relied 
upon for the just and impartial administration of the law in this 
as well as in other cases; and the undersigned repeats the ex- 
pression of the desire of this government, that no delay may be 
suffered to take place in these proceedings which can be avoid- 
ed. Of this desire Mr. Fox will see evidence in the instruc- 
tions above referred to. 
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The undersigned has now to signify to I\fr. Hox, that the gov- 
ernment of the United States has not changed the opinion 
which it has heretofore expressed to her Majc'sty’s government 
of tile character of the act of destroying the “ Caroline.” 

It does not think that that transaction can be justified ])y any 
reasonable application or construction of the right of self-de- 
fence under the laws of nations. It is admitted that a just right 
of self-defence attaches always to nations as well as to individ- 
uals, and is equally necessary for the preservation of both. But 
the extent of this right is a qu(‘stion to be judged of by the cir- 
cumstances of each particular case; and when its alleged exer- 
cise has led to the commission of hostile ai^ts within the terri- 
tory of a power at jieace, nothing less than a clear and abso- 
lute necessity can afford ground of justification. Not having 
up to this time been made acquainted witli the views and rea- 
sons at length which have led her Majesty’s governnuait to 
think the destruction of the “ Caroline” justifiable as an act of 
self-defence, the undersigned, earnestly renewing the remon- 
strance of this government against the transaction, abstains for 
the present from any extended discussion of the question. But 
it is deemed proper, nevertheless, not to omit to take some no- 
tice of the general grounds of justiticatioii staled by her Majes- 
ty’s government in their instruction to Mr. Fox. 

Her Majesty’s government have instructed Mr. Fox to say, 
that they are of o})inion that the transaction which terminated 
in the destruction of the Caroline” was a justiliablc cnqiloy- 
rnent of force for the purpose of defending the British territory 
from the unprovoked attack of a band of British rebels and 
American pirates, who, having been “permitted” to arm and 
organize themselves within the territory of the United States, 
had actually invaded a portion of the territory of her Majesty. 

The Freskhnit cannot suppose that her Majesty’s govern- 
ment, by the use of these terms, iiieant to be understood as in- 
timating that those acts, violating the laws of the United States 
and disturbing the peace of the British territories, were done 
under any degree of countenance from this government, or 
were regarded by it with inditference, or that, under the cir- 
cumstances of the case, they could have been prevented by the 
ordinary course of proceeding. Although he regrets that, by 
using the term “ permitted,” a jiossible inference of that kind 
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might be raised ; yet such au inference, the President is willing 
to believe, would be quite unjust to the intentions of the British 
government. 

That on a line of frontier such as separates the United States 
from her Britannic Majesty’s North American Provinces, a line 
long enough to divide the whole of Europe into halves, irregu- 
larities, violences, and conflicts should sometimes occur, equal- 
ly against the will of both governments, is certainly easily to 
be suj)posed. This may be more possible, perhaps, in regard 
to the United States, without any reproach to their government, 
since their institutions entirely discourage the keeping up of 
large standing armies in time of peace, and their situation hap- 
pily exempts them from the necessity of maintaining such ex- 
pensive and dangerous establishments. All that can be expect- 
ed from either government, in these cases, is good faith, a sincere 
desire to preserve peace and do justice, the use of all jnoper 
means of prevention, and that, if oil’enccs cannot, nevertheless, 
be always prevented, the oflenders shall still be justly j)unished. 
In all these resj^ects, this government acknowledges no delin- 
quency in the performance of its duties. 

Her Majesty’s govcrjiment are pleased, also, to s])eak of those 
American citizens who took ])art with ])ersons in Canada, en- 
gaged in an insurrection against the British government, as 
“ Amerieain pirates.” The undersigned does not admit the jno- 
priety or justice of this designation. If citizens of the United 
States fitted out, or were engaged in fitting out, a military ex- 
pedition fro!n the United States, intended to a(;t against the 
British government in Canada, they were clearly violating the 
laws of their own country, and exposing themselves to the just 
consequences which might be inflicted on them, if taken within 
the British dominions. But, notwithstanding this, they were 
certainly not pirat(*s, nor does the undersigned think that it can 
advance the jiurposc of fair and friendly discussion, or hasten 
the accommodation of national dilliculties, so to denominate 
them. Their otfence, whatever it was, had no analogy to 
cases of piracy. Supposing all that is alleged against them to 
be true, they were taking a part in what they regarded as a civil 
war, and they were taking a part on the side of the rebels. 
Surely Plngland herself has not regarded persons thus engaged 
as deserving the appellation which her Majesty’s government 
bestows on these citizens of the United States. 
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It is quite notorious, that, for the greater part of the last two 
centuries, subjects of the British crown have been permitted to 
engage in foreign wars, both national and civil, and in the latter 
in every stage of their progress; and yet it has not been irnag- 
in(Kl that England has at any time allowed her subjects to turn 
pirates. Indeed, in our own times, not only have individual 
subjects of that crown gone abroad to engage in civil wars, but 
we have seen whole regiments openly recruited, embodied, 
armed, and disciplined in England, with the avowed purpose of 
aiding a reb(dlion against a nation with whi(di England was at 
peace; although it is true that, subsequently, an act of Parlia- 
ment was passed to prevent transactions so nearly approaching 
to j)ublic war, without license from the crown. 

It may be said that there is a dilfcrence between the case of 

*/ 

a civil war arising from a disputed succession, or a protracted 
revolt of a colony against the mother country, and the case of 
a fresh outbreak, or commencement of a rebellion. The under- 
signed does not deny that such distinction may, for certain pur- 
poses, be deemed well founded. lie admits that a government, 
called upon to consider its own rights, inten'sts, and duties, 
when civil wars br(;ak out in other conntriijs, may decide on all 
the circumstances of the })artic)ilar case upon its own existing 
stipulations, on probable results, on what its own security re- 
quires, and on many other considerations. It may be already 
bound to assist one party, or it may become bound, if it so 
chooses, to assist the other, and to meet the consequences of 
such assistance. 

But whether the revolt be recent or long continued; they who 
join those concerned in it, whabwer may be their ofl’ence against 
their own comitry, or however they may be tresited, if taken 
with arms in their hands in the territory of the government 
against which the standard of revolt is raised, cannot be denom- 
inated pirates without departing from all ordinary use of lan- 
guage^ in the delinition of offences. A cause which has so foul 
an origin as piracy cannot, in its progress or by its success, ob- 
tain a claim to any degree of respectability or tolerance among 
nations ; and civil wars, therefore, arc not understood to have 
such a commencement. 

It is well known to Mr. Fox, that authorities of the highest 
eminence in England, living and dead, have maintained that 
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the general law of nations does not forbid the citizens or sub- 
jects of one government from taking part in the civil commo- 
tions of another. There is some reason, indeed, to think that 
such may be the opinion of her Majesty’s government at the 
present moment. 

The undersigned has made these remarks from the conviction 


that it is important to regard established distinctions, and to 
view the acts and ofl’eiices of individuals in the exactly j)roper 
light. Hut it is not to be inferred that there is, on the part of 
this government, any purpose of extenuating in the slightest 
degree the crimes of those persons, citizens of the Unit(id States, 
who have join(?d in military exj)editions against the British gov- 
ernment in Canada. On the contrary, the President directs the 
undersigned to say, that it is his iixed resolution that all such 
disturb(.‘rs of the national j)eac‘e, and violators of the laws of 
their country, shall be brought to exemplary punishment. Nor 
will th(i fact that tlnjy are instigated and led on to these 
excesses by British subjects, refugees from the Provinces, be 
deeuned any excuse or palliation ; although it is well worthy of 
bcung remembered that the prime movers of these disturbances 
on the borders are subjects of the Queen, who come within the 
territories of the United States, seeking to enlist the sympathies 
of tVu'ir citizens by all the motives which they are able to ad- 
dress to them on account of grievances, real or imaginary, 
'rhere is no reason to Ix'lieve that the design of any hostile 
movement from the United States against Canada has com- 
menced with citizens of the United States. The true origin 
of such })urposes and such ent<'r])rises is on the other side of the 
line. But the President’s resolutioii to prevent these transgres- 
sions of the law is not, on that account, the less strong. It is 
taken, not only in conformity to his duty under the provisions 
of (‘listing laws, but in full consonance with the established 
principles and practice of this government. 

The g()vernment of the United States has not, from the first, 
fallen into the doubts, elsewhere entertained, of the true extent 
of the duties of neutrality. It has held, that, however it may 
have been in less enlightened ages, the just interpretation of 
the modern law of nations is, that neutral states are bound to 
be strictly neutral; and that it is a manifest and gross impro- 
priety for individuals to engage in the civil conflicts of other 
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states, and thus to be at war while their government is at peace. 
War and peace are high national relations, which can properly 
be established or changed only by nations themselves. 

The United States have thought, also, that the salutary doc- 
trinb of non-intervention by one nation in the affairs of others 
is liable to be essentially impaired, if, while government refrains 
from ini(Tf(‘rence, interference is still allowed to its subjects, in- 
dividually or in masses. It may happen, indeed, that persons 
choose to leave their country, emigrate to other regions, and 
settle themselves on uncultivated lands, in territories belonging 
to other stat(;s. This cannot be prevented by governments 
which allow the emigration of their subjects and citizens; and 
such persons, having voluntarily abandoned their own country, 
have no longer claim to its protection, nor is it longer responsi- 
ble for tlu'ir acts. Such cases, ther(*fore, if tht'y occur, show no 
abandonment of the duty of neutrality. 

The jxovernment of the United States has not considered it 


as sidiicient to confine the duties of neutrality and non-inter- 
ference to the case of governments whose territories lie adjacent 
to each other, 'fhe application of the princijile may be more 
necessary in such eases, but the [irinciple itself they regard as 
being the same, if those; territories be divided by half the globe. 
The rule is founded in the imjiropriety and danger of allowing 
individuals to make war on their own authority, or, by min- 
gling themselves in the belligerent operations of other nations, 
to run the hazard of counteracting the policy, or embroiling the 
relations, of their own governnK'iit. And the United States 
have been the first among civilized states to enforce the observ- 
ance of this just rule of neutrality and peace, by special and ad- 
equate legal enactments. In the infancy of this government, 
on the breaking out of the Thiropiain wars which had their ori- 
gin in the French Revolution, Ckingress passed laws, with se- 
vere penalties, for preventing the citizens of the United States 
from taking part in those hostilities. 

By these laws, it prescribed to the citizens of the United 
States what it understood to be their duty as neutrals, by the 
law of nations, and the duty, also, which they owed to the in- 
terest and honor of their own country. 

At a subsequent period, when the American colonies of a 
European power took up arms against their sovereign, Con- 
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gress, not diverted from the established system of the govern- 
ment by any temporary eonsiderations, not swerved from its 
sense of justice and of duty by any sympathies which it might 
naturally feel for one of the parties, did not hesitate also to 
pass acts applicable to the case of colonial insurrection and 
civil war. And these provisions of law have been continued, 
revised, amended, and are in full force at the present morntmt. 
Nor have they been a dead l(‘tter, as it is well known that exem- 
plary punishments have been indicted on those who have trans- 
gressed them. It is known, indeed, that heavy penalties liave 
fallen on individuals (citizens of the United States) engaged 
in this very disturbance in Canada with which the destruction 
of the “ Caroline” was connected. And it is in Mr. Fox’s 
knowledge, also, that the act of Congress of the 10th of March, 
1838, was passed for the precise purpose of more efleetually re- 
straining military enterprises from the United States into the 
British Provinces, by authorizing the use of the most sure and 
decisive preventive means. T’he undersigned may add, that it 
stands on the admission of very high Britisli authority, that dur- 
ing the recent Canadian troubles, although bodies of adventurers 
appeared on the border, making it necessary for the people of 
Canada to keep themselves in a state prepared for self-defence, 
yet that these adventurers were acting by no means in accord- 
ance with the feeling of the great mass of the American people, 
or of the government of the United States. 

This government, therefore, not only holds itself above re- 
proach in every thing respecting the ])reservation of neutrality, 
the observance of the principle of non-intervention, and the 
strictest conformity, in these respects, to the rules of interna- 
tional law, but it doubts not that the world will do it the justice 
to acknowledge that it has set an example not unfit to be fol- 
lowed by others ; and that, by its steady legislation on this most 
important subject, it has done something to promote peace and 
good neighborhood among nations, and to advance the civiliza- 
tion of mankind. 

The undersigned trusts that, when her Britannic Majesty’s 
government shall present the grounds at length on which they 
justify the local authorities of Canada in attacking and destroy- 
ing the “ Caroline,” they will consider that the laws of the United 
States are such as the undersigned has now represented them, 
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and that the government of the United States has always mani- 
fested a sincere disposition to see those laws edectiially and im- 
partially administered. If there have been cases in which indi- 
viduals, justly obnoxious to punisliimmt, have escaped, this is 
no more than happens in regard to other laws. 

Under these circumstances, and under those immediately 
connected with the transaction itself, it will be for her Majesty’s 
government to show upon what state of facts and what rules 
of national law the destruction of the “Caroline” is to be de- 
fended. It will be for that government to show a necessity of 
self-defence, instant, overwhelming, leaving no choice of means, 
and no moment for deliberation. It will be for it to show, also, 
that the local authorities of Canada, even su[)posing the neces- 
sity of the moment authorized thein to enter the territories of 
the United States at all, did nothing unreasonable or excessive; 
since tin; act, justified by the necessity of self-defence, must be 
limited by that necessity, and kept clearly within it. It must 
be shown that admonition or re.monstrance to the persons on 
board the “Caroline” was impracticable, or would have been 
unavailing. It must be shown that daylight could not be wait- 
ed for; that there could be no attenijit at discrimination be- 
tween the innocent and the guilty ; that it would not have been 
enough to seize and detain the v(*ssel ; but that there was a 
necessity, present and inevitable, for attacking her in the dark- 
ness of the night, while moored to the shore*, and while un- 
armed men were asleep on board, killing some and wounding 
others, and then drawing her into the current above the cata- 
ract, setting her on lire*, and, eau'less to know whedier there 
might not be in her the innocent with the guilty, or ihe living 
with the dead, committing her to a fate which tills the imagina- 
tion with horror. A necc'ssity for all this the government of the 
United States cannot believe to have existed. 


All will see that, if sindi things be allowed to occur, they 
must lead to bloody and exasperated war. And Avhi'ii an indi- 
vidual comes into the Unitt'd States from Canada, and to the 
very place on which this drama was performed, and there 
chooses to make [lublic and vainglorious boast of the part he 
acted in it, it is haully wonderful that great excitement should 
be created, and some degree of commotion arise. 

This republic does not wish to disturb the tranquillity of the 
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world. Its object is peace, its policy peace. It seeks no ag- 
grandizement by foreign conquest, because it knows that no 
foreign acquisitions could augment its j)owerand importance so 
rapidly as they are already advancing by its own natural growth, 
under the propitious circumstances of ils situation. But it can- 
not admit that its ijovcrnmcnt has not both the will and the 
power to j)rescrvc its own neutrality, and to (Miforce the obst'rv- 
ance of its own laws upon its own citizims. It is jealous of its 
rights, and among others, and most esp(‘cially, of the right of 
the absolute immunity of its territory against aggression from 
abroad; and these rights it is the duty and determinatron of 
this government fully and at all times to maintain, while it will 
at the same time as scrupulously refrain from infringing on the 
rights of others. 

The President instructs the undtTsigned to say, in conclusion, 
that he confidently trusts that this and all other questions of 
difTenmcc between the two governments will be treated by both 
in the full e.vercisc of such a spirit of ('undor, justice, and mu- 
tual respect as shall give assurance of the long conlinuance of 
peace between the two countries. 

The undersigned avails himself of this opportunity to assure 
Mr. Fox of his high consideration. 

I) AN I KTi W] niSTER. 

Henry S. Fox, Esq., Kimnj Extraonllnary and ISIinialcr Jdaiijiolvnliari/. 

[iNCl.osuim.] 

31j\ Webster to the AttonicjEChneral of the United Slates. 

Dopartineiit of State, Wasliin,ii;toii, March 1.^), 1841. 

Sir, — iVlexander McLeod, a Canadian sul)j(‘ct ot Ikm* Bri- 
tannic Maj(‘s1y, is now imprisoned at Loekport, in the 8t;ite of 
New York, under an indictment for murdiT alleged to have been 
committed by him in the attack on, and the destruction ot, the 
steamboat “ Ctiroline,” at Bchlosser, in that State, on the night 
of the 29th of December, 1837 ; and his trial is exjieided to take 
place at Loekport on the 22d instant. 

You are apprised of the corres[)ond('nce which took place be- 
tween Mr. F'orsyth, late Seendary of State, and Mr. PYx, her 
Britannic Majesty’s minister here, on this subject, in December 
last. In his note to Mr. Fox, of the 26th of that month, Mr. 
Forsyth says : — 
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^ If the destruction of the ‘ Caroline’ was a public act of per- 
sons in her Majesty’s service, obeying the ord(;r of their supe- 
rior authorities, this fact has not been before communicated to 
the government of the United States by a person authorized 
to make the admission; and it will be for the eourt which has 
taken cognizance of the offence with which Mr. McLeod is 
charged to decide upon its validity when legally established be- 
fore it. 


“ The President deems this to be a proper occasion to remind 
the government of her Britannic Majesty that the case of the 
‘Caroline’ has been long since brought to the attention of her 
Majesty’s principal Secretary of State for Foreign Affairs, who, 
up to this day, has not communicated its decision thereupon. 
It is hoped that the government of her INTajcsty will percciv(i the 
importance of no longer leaving the government of the United 
States uninformed of its vit'ws and intentions upon a subject 
which has naturally ])roduced much exasperation, and which 
has led to such grave c;onse(iuences.” 

I have now to inform you that Mr. Fox has addressed a note 
to this department, under date of the 12th instant, in which, 
by the immediate instruction and direction of his government, 
he demands, formally and oflieially, McLeod’s immediate re- 
lease, on the ground that this transaction, on account of which 
he has been arrested and is to be put upon his trial, was of a 
public character, planned and executed by persons duly empow- 
ered by her Majesty’s colonial authorities to take any steps, and 
to do any acts, which might be necessary for the defence of her 
Maj(;sty’s territories, and for the protection other Mnjesty’s sub- 
jects ; and that, consecpiently, those subjects of her Majesty who 
engaged in that transaction were })erforming an act of public 
duty, for which they cannot be made, personally and individu- 
ally, answerable to the laws and tribunals of any foreign coun- 
try ; and that her Majesty’s government has further directed Mr. 
Fox to make known to the government of the United States 
that her Majesty’s government entirely approved of the course 
pursued by Mr. Fox, and the language adopted by him i§ the 
correspondence above mentioned. 

There is, therefore, now an authentic declaration on the part 
of the British government that the attack on the “ Caroline ” was 
an act of public force, done by military men under the orders 
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of their superiors, and is recognized as such by the Queen’s 
government. The im})ortance of tliis declaration is not to be 
doubted, and the President is of o})inion that it calls upon him 
for tlie perrorniancc of a high duly. That an individual, form- 
ing part of a public force, and acting under the authority of his 
government, is not to be held sinswerable as a private trespasser 
or malefactor, is a princij)le of public law sanctioned by the 
usages of all civilized nations, and which the government of 
the Unit(‘(l States has no inclination to dispute. This has no 
connection whatever with the question, whether, in this case, the 
attack on the “ Caroline” was, as the Eritish government think 
it, a jiistiliabhj employment of force for the purpose of defend- 
ing the British territory from inqirovokcd attack, or whether it 
was a most unjnstitiable invasion, in time of peace, of the ter- 
ritory of the United States, as this government has regarded it. 
The two questions are esstaiiially distinct and ditrereiit; and, 
while acknowledging that an individual may claim immunity 
from the consequences of acts done by him, by showing that 
he acted under national authority, this government is not to be 
understood as changing the opinions which it has heretofore 
expressed in regard to the real nature of the transaction which 
resulted in the destruction of the “ Caroline.” That subject it is 
not nccH’ssary for any ])urpose. connected with this communica- 
tion now to discuss. Tin; views of this government in ndatioii 

O 

to it are known to that of England; and we are expecting the 
answer of that i?ov(Tnnicnt to the comrnunicatioji which has 
been made to it. 


All that is intended to be said at present is, that, since the 
attack on the “ Caroline” is avowed as a national act, which may 
justify reprisals, or even general war, if the government of the 
United States, in the judgment which it shall form of the trans- 
action and of its ow'n duty, should see fit so to decide, yet that 
it raises a question lailirely public and political, a question be- 
tween independent jiations; and that individuals concerned in it 
cannot be arrested and triial bcforci the ordinary tribunals, as for 
the vjplation of municipfil law. If the attack on the “ Caroline” 
was unjustifiable, as this government has asserted, the law 
which has been violated is the law of nations ; and the redress 
which is to be sought is the redress authorized, in such cases, by 
the provisions of that code. 
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You are well aware that the President has no power to arrest 
the proceeding in the civil and criminal courts of the Slate of 
New York. If this indictment were pending in one of the 
courts of the United States, I am directed to say that the Presi- 
dent, upon the receipt of Mr. Fox’s last communication, would 
have immediately directed a nolle prosequi to be entered. 

Whether, in this case, thx^ Governor of New York have that 
power, or, if he have, whether he would feel it his duty to exer- 
cise it, are points upon which we are not informed. 

It is understood that McLeod is holden also on a civil pro- 
cess, sued out against him by the own(*r of the “Caroline.” 
We suppose it very clear lhat the (‘xeeu<iv(‘ of the State cannot 
interfere with such process; and, indeed, if such process were 
pending in the courts of the United States, the President could 
not arrest it. In such and many analogous cases, the party 
prosecuted or sued must avail himself of his exemption or de- 
fence by judicial proceedings, either in the court into which he 
is called, or in some oilier court. But whether the process be 
criminal or civil, the fact of having acted undiT public authority, 
and in obedience to th(i orders of lawful superiors, must be re- 
garded as a valid defence; otherwise individuals would be hold- 
en responsible for injuries resulting from the acts of government, 
and even from the operations of public war. 

You will bo furnished with a copy of this instruction, for the 
use of the executive of New "i^nk and the Attorney- General of 
that State. You will carry with you, also, authentic evidence 
of the reeognition by the British government of the destruction 
of the Caroline as an act of public force, done by national au- 
thority. 

The President is impressed with the propriety of transferring 
the trial from the scene of the principal excitement to some oth- 
er and distant county. Yon will take care that this be suggest- 
ed to the prisoner’s connsel. The President is gratified to learn 
that the Governor of New York has already directed that the 
trial take place before the Chief Justice of the State. 

Having consulted with the Governor, you will proceed to 
Lockport, or wherever else the trial may be holden, and furnish 
the prisoner’s counsel with the evidence of which you will be in 
possession material to his defence. You will see that he have 
skilful and eminent counsel, if such be hot already retained ; 
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andaltliongh you are not desired to act as counsel yourself, you 
will cause it to be signified to him, and to the gentleman who 
may conduct his defence, that it is the wish of this government 
that, in case his defence be overruled by the court in which he 
shall be tried, proper steps be taken immediately for removing 
the cause, by writ of error, to the Su])rcme Court of the United 
States. 

The President hopes that you will use such despatch as to 



on; and he trusts you will keep him informed of whatever oc- 
curs by means of a correspondence through this department. 

I have the honor to be, Mr. Attorney-General, your obedient 
servant. 

Baniut. Webster. 

Hox. .Toiik J. CjilTTEXDEN’, Attorney- Gvuerol of thc United Stales. 


It is known that MoLcocl was broiiglit before tlio Supreme Court of 
the State of New York by writ of kabeaa corpus., and his discharge from 
imprisonment insisted on, upon the ground that, if ho had had any con- 
cern in the destruction of the “ Caroline,” he had acted therein as a sol- 
dier, under the order of hi.s superiors, in a mililary expedition planned 
and authorized by the British colonial government of Canada, and after- 
ward avowed and sanctioned by the Queen’s government in England. 

The court on that occasion, however, took a dilierent view of the law 
from that which had been expr(;ss('d by Mr. Webster in his letters to 
Mr. Fox and Mr (h-ittonden. The case is reported in Wendell’s Re- 


ports, Vol. XXV., page 483. 

This decision does not aj)pcar to have given satisfaction cither to the 
profession or to the public men of the country. It was ably reviewed 
in a pamphlet by the late D. B. Talmadge, formerly one of the judges of 
the Superior Court of the City of New York. That Review wilt also be 
found in Wendell’s Reports, Vol. XXVI., in the Appendix. 

Chancellor Kent, Chief Justice Sj)encer, and other eminent jurists, 
have expressed their approbation of Mr. Talrnadge’s “ Review,” and 
their entire concurrence in his judgment upon the legal (lucstion. 

It was justly apprehended, that, if the tribunals of individual States 
possessed the power of acting on questions of this kind, without revision 
or control, dangerous consequences might arise to the peace of the 
country. How could the government of the United States be respon- 
sible for the fulfilment of its obligations to other governments, their citi- 
zens and subjects, if, in cases of so much importance and delicacy as 
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McLeod’s, a State court might take liiial judgment into its own hands ? 
An ultimate reference, in some way, to the judicial authorities of the 
United States, of questions connected with tlie foreign ndations of the 
country, and whicli may involve its peace, would seem to he quite es- 
sential. Under the influence of such a conviction, and with this decis- 
ion of the Su})rcmc Court of New York before it, Congress, on the 
‘•iDth of August, 1842, passed the following act : — 

“ An Act to provide farther remedial Justice in the Courts of the 

United States. 

‘‘ Be it enacted by the Senate and House of Representatives of 
the United Stales of America in Congress assembled, 4’hat ci- 
ther of the justices of the Supreme Court of the United States, 
or judge of any District Court of the Unit(‘d States in which 
a prisoner is confined, in addition to the authority already con- 
ferred by law, shall have powc'r to grant writs of habeas corpus 
in all eas(;s ot any prisoner or jndsoners in jail or confinement, 
where he, she, or they, being subj(‘ets or citizens of a foreign 
state, and domiciled tlKuxdn, shall Ix' eonimitted or confined, or 
in custody, under or by iiny authority or law, or process found- 
ed ilK'reon, of the United States, or of any one of them, for or 
on account of any act done or omitted under any alleged right, 
titles, authority, privilege, protection, or exemption, set up or 
claimed under the commission, or order, or sanction of any for- 
eign stale or sovereignty, the validity and ellect whereof depend 
upon the law of nations, or under color thereof. And upon the 
return of the said writ, and due proof of the service of notice of 
the said proceeding to the Attorney-Gein'ral, or other ofiicer 
prosecuting the pleas of the State under whose authority the 
petii loner has be('u arrested, committed, or is lu'Id in custody, 
to bo prescribed by the said justice or judge at the time of 
granting said writ, the said justice or judges shall proceed to 
hear Ihe said cause; and if, upon hearing the same, it shall 
appear that the prisoiu'r or prisoners is or are entitled to be dis- 
charged from such confinement, commitment, custody, or arrest, 
for or by reason of such alleged right, title, authority, privileges, 
protection, or exemjdion so set up and claimed, and the law of 
nations applicalde thereto, and that the same exists in fact, and 
has been duly proved to the said justice or judge, then it shall 
be the duty of the said justice or judge forthwith to dischargo 
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such prisoner or prisoners accordingly. And if it shall appear 
to ihc said justice or judge that such judgment or discharge 
ought not to be rendered, then the said prisoner or jirisoners 
shall be forthwith remanded: Provided always^ That from any 
decision of such justice or judge an appeal may be taken to the 
Circuit Ccturt of the United States for the district in which the 
said cause is heard; and from the judgment of the said Circuit 
Court to the Su])reme Court of the United States, on such 
terms and under such regulations and orders, as well for the 
custody and appearan(*e of the prisoner or prisoners as for send- 
ing up to the appellate tribunal a transcri})t of the petition, 
writ of habeas corpus returned thereto, and other proceedings, as 
the judge hearing the said cause may prescribe ; and pending 
such proceedings or appeal, and until final judgment be ren- 
dered therein, and after linal judgment of discharge in the same, 
any proceeding against said jirisoner or prisoners in any State 
court, or by or uinh'r the autliority of any State, for any mat- 
ter or thing so heard and determined, or in process of being 
heard and determined, under and l)y virtue of such writ of 
habeas corpus^ sliall be d(‘em(‘d null and void.” 

The authorities of public, law would appear to bo under no doubt of 
McLeod’s right to bt ('xeinptcd from personal ujsponsibility for any act 
lie might have cominittccl as a member of a military force acting under 
the authority of its government. 

The following citations may be sutlicient to establish this, and to 
maintain the pritafiplcs stated in Mr. Webster’s letter to the Attorney- 
Ueneral. 

“ On all occasions susceptible of doubt, the whole nation, the individ- 
uals, and especially the military, arc to submit their judgment to those 
vvlio hold the reins of government, to the sovereign. This they arc 
bound to do, by the essential [)rinciph.‘s of political society and of gov- 
ernment. What would be llie conse<iuenco if, at every step of the sov- 
ereign, the subjects were at liberty to weigh the justice of Ins reasons, 
and refuse lo march to a war which might to them appear unjust } It 
often happens that jirudence will not permit a sovereign to disclose all 
his reasons. It is the duty of subjects to suppose them just and wise, 
until clear and absolut(! evidence tells them the contrary. When, there- 
fore, under the impression of such an idea, they have lent their assist- 
ance in a war which is afterward found to be unjust, the sovereign alone 
IS guilty ; he alone is bound to repair the injuries. The subjects, and 
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in particular the military, are innocent ; they have acted only from a 
necessaiy obedience.” * 

“ Indeed, in solemn war, the individual members of a nation which 
has dfjclared war are not punishable by the adverse nation for what they 
do, because the guilt of their actions is chargeable upon the nation which 
directs and authorizes them to act. But even this elfect may be pro- 
duced, though not in tlic respect of all the niendjcrs of the nation, yet 
in respect of some of them, without a declaration of war. For, in the 
less solemn kinds of war, what tlic members do who act under the par- 
ticular direction and autliority of tlanr nation is by the law of nations no 
personal crime in them ; they cannot, therefore, be. punished, consist- 
ently with this law, for any act in which it considers them only as the 
instruments, and the nation as the agent.” t 

“ A mere presumption of the will of the sovereign would not be suffi- 
cient to excuse a governor or any other officer who should undertake a 
war, except in case of necessity, without either a general or particular 
order. For it is not sufficient to know what part the sovereign would 
probably act, if he were consulted in such a particular posture of affiiirs ; 
but it should rather be considered, in general, what it is probable a 
prince woidd desire should be done, without consulting him, when the 
matter will hear no delay and the allair is dubious. Now, certainly, 
sovereigns will m.'ver consent that their ministers should, whenever they 
think proper, umhn’take without thenr order a thing of such iinportance 
lus an oUensivc war, which is the proper subject of the j)rcsent inquiry. 

“ In these circumstances, whatever part the sovereign would have 
thought proper to act if he had been consulted, and whatever success 
the war undertaken without his order may have had, it is left to the sov- 
ereign whether he will ratify or condemn the act of his ministers. If ho 
ratify it, this approbation rimders the war solemn, by reflecting back, 
as it were, an authority upon it ; so that it obliges the whole common- 
wealth.” I 


* Vattol, Book HI. Ch. II. & 187. 
f Rutherford, Book IT. ('h. IX. 18. 

J Burlarnaqui, Part IV. Ch. 111. 18, 10. 
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THE NORTHEASTERN BOUNDARY. 

A LEADING object Sought to be accoinplisbeil, and wliicli was accom- 
plished, by the treaty of Washinglon, was the settlement of the con- 
troversy between tlic United States and England relative to tlic northern 
and nortlieastcrn boundary of the United States. 

Tlic history of this controversy, from the treaty of peace in 1783, 
to its final adjustment in 18d2, is given in Mr. Webster s speech in the 
Senate, of the Gth and 7th of ./'Vpril, 18‘1().* In the summer of 1841, 
Mr. Webster signified to Mr. Fox, the British Minister at Washington, 
that, having received the President’s authority for so doing, he was then 
willing to make an attempt, to settle the boundary dis])ute, by agreeing 
on a conventional line, or line by compromise. In September of that 
year the ministry of Sir liobert Ik'ei came into power ; and in Decem- 
ber following. Lord Aberdeen, Si.-cretary of State for Foreign Affairs, 
informed Mr. Edward Everett, at that lime Minister of the United 
States at the Court of London, that the Queen’s goviu-nment had de- 
termined to send Lord Ashburton as a special minister to the United 
States, with full powers to settle the boundary and all other ([uestions in 
controversy between the two governments. This information was im- 
mediately communicated by Mr. Everett to Mr. Webster, in a letter 
dated the 31st of December, 1841, to wliich Mr. Webster replied as 
follows : — 


Mr. Webster to Mr. Everett. 

[extract.] 

Department of State, Washington, January 29, 1842. 
By the “ Britannia,” arrived at Boston, I have received your 
despatch of the 28th of December (No. 4), and your other de- 


* Vol. V. p. 78. 
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spatcli of the 31st of the same morilh (No. 5), with a postscript 
of the 3d of January. 

The necessity of returning an early answer to these commu- 
nications (as the “ Britannia ” is expected to leave Boston on 
the 1st of February) obliges me to postpone a reply to those 
parts of them which arc not of considerable and immediate im- 
portance. 

• • • • • 

The President has read Lord Aberdeen’s note to you of the 
20th of December, in reply to Mr. Stevenson’s note to Lord 
Palmerston of the 21st of October, and thinks you were quite 
right in acknowledging the dispassionate tone of that paper. 
It is only by the exercise of calm reason, that truth can be ar- 
rived at in questions of a complicated nature; and between 
states, each of which understands and resj)ccts the intelligence 
and the power of the other, there ought to be no unwillingness 
to follow its guidance. At the present day, no state is so high 
as that the principles of its intercourse with other nations arc 
above question, or its conduct above scrutiny. On the con- 
trary, the whole civilized world, now vastly better informed on 
such subjects than in former ages, and alive and sensible to the 
principles adopted, and the purposes avowed, by the leading 
states, necessarily constitutes a tribunal august in character 
and formidable in its decisions. And it is before this tribunal, 
and upon the rules of natural justici', moral propriety, the 
usages of modern times, and the j)rcscriptions of public law, 
that governments, which respect th(?mselves and respect their 
neighbors, must be prepared to discuss with candor and with 
dignity any topics which may have caused differences to spring 
up between them. 

Y^our despatch of the 31st of December announces the impor- 
tant intelligence of an intention of despatching a special min- 
ister from England to the United States, with full powers to 
settle every matter in dispute between the two governments ; 
and the President directs me to say, that he regards this pro- 
ceeding as originating in an entirely amicable spirit, and that 
it will be met, on his part, with perfectly corresponding senti- 
ments. The high character of Ijord Ashburton is well known 
to this government ; and it is not doubted that he will enter 
on the duties assigned to him, not only with the advantages 
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of mucli knowledge and experience in public affairs, but with 
a true desire to signalize his mission by assisting to place 
the peace of the two countries on a permanent basis. He 
will be received with the res})ect due to his own character, 
the character of the government which sends him, and Ihe high 
importance to both countries of the subjects intrusted to his 
negotiation. 

The President approves your conduct in not pursuing in 
England the discussion of (piestions which are now to become 
the subjects of negotiation here. 

D A N I E h Webster. 

Lord Ashburton arrived in Washington on the 4th of April, 1842; 
and shortly after, Mr. \Vh;bster addressed the following letter to the Gov- 
ernor of the State of Maine : — 

Mr. Webster to Governor Fairfield. 

Department of State, AA'asliington, April 11, 1842. 

Y^our Excellency is aware that, jirevious to March, 1841, a 
negotiation had been going on for some time between the Sec- 
retary of State of the United States, under the direction of the 
President, and the British minister accredited to this govern- 
ment, having for its object the creation of a joint commission 
for settling Hie controversy respecting the northeastern boun- 
dary of the United States, with a provision for an ultimate ref- 
erence t© arbitrators, to be appointed by some one of the sover- 
eigns of Europe, in case an arbitration should bi^come neces- 
sary. On the leading filatures of a convention for this purpose 
the two governments had become agreed; but on several mat- 
ters of detail the parties differed, and appear to have been in- 
terchanging their respi^ctive views and opinions, jirojects and 
counter-projects, without coming to any final arrangement, 
down to Allgust, 1840. Various causes, not now nee.essary 
to be explained, arrested the progress of the negotiation at 
that time, and no considerable advance has since been made 
in it. 

It seems to have been understood on both sides, that, one 
arbitration having failed, it was the duty of the two parties to 
proceed to institute another, according to the spirit of the 
treaty of Ghent and other treaties ; and the President has felt 
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it to be his duty, unless some- new course should be proposed, to 
cause the negotiation to be resumed, and pressed to its conclu- 
sion. But I have now to inform your Excellency that Lord 
Ashburton, a minister plenipotentiary and special, has arrived 
at the scat of the government of the United States, (charged 
with full powers from his sovereign to negotiate and settle the 
din’ereiit mattc'rs in discussion between the two governments. 
I have further to state to you, that he has otlicially announced 
to this department, that, in regard to tlie boundary question, he 
has authority to treat for a conv^cntional line, or line by agree- 
ment, on such terms and conditions, and with such mutual con- 
siderations and equivalents, as may be thouglit just and ecpii- 
table, and that he is ready to enter upon a in.’gotiaiion for 
such conventional line so soon as this government shall say it 
is authorized and ready, on its j)art, to commence such ne- 
gotiation. 

Under these circumstances, th(i lh('sident has felt it to be his 
duty to call the serious attention of the governments of IMaine 
and Massachusetts to the subji*ct, and to submit to those gov- 
ernments the })ropriety of their cooperation, to a certain extent, 
and in a certain form, in an endeavor to terminate a con- 
troversy already of so long duration, and which seems very 
likely to be still considerably further protracted before the de- 
sired end of a final adjustment shall be attained, unless a 
shorter course of arriving at that end be adopted than such as 
has heretofore been pursued, and as the two governments are 
still pursuing. 

Yet, without the concurrence of the two States whose rights 
are more immediately concerned, both having an interest in the 
soil, and one of them in the jurisdiction and government, the 
duty of this government will be to adopt no ik'w course, but, in 
compliance with treaty stipulations, and in furtherance of what 
has already been done, to hast<‘n the* pending negotiations as 
fast as possible, in the course hitherto adopted. 

But the President thinks it a highly desirable, object to pre- 
vent the delays necessarily incident to any settlenumt of the 
question by these means. Such delays are great and unavoid- 
able. It has been found that an exploration and examination 
of the several lines constitute a work of three years. The ex- 
isting commission for making such exploration, under the au- 
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thority of the United States, has been occupied two summers, 
and a very considerable portion of tlie work remains still to be 
done. If a joint commission should be appointed, and sliould 
go through the same work, and tlie commissioners should dis- 
agree, as is very possible, and an arbitration on that account 
become indispensable, the arbitrators might lind it necessary 
to make an exploration and survey themselves, or cause the 
same to be dojie by others, of their own appt)intment. If to 
these causes, operating to postpone the linal decision, be added 
the time necessary to appoint arbitrators, and for their prep- 
aration to leave Europci for the service, and llu; various retard- 
ing incidents always attending such o})erations, seven or eight 
years constitute, perhaps, the shortest j)eriod within which we 
can look for a linal result. In the mean time, great expenses 
have been incurred, and further expcnises cajinot be avoided. 
It is well known that the controversy has brought heavy cliarges 
upon Maine herself, to the remunt‘ratioji or })roper s{;ttleinent of 
which she cannot be exp('cted to be indilferent. The e\])Iora- 
tion by the government of the United States has alrinidy cost a 
hundred thousand dollars, and the charge of another sumui(*r’s 
work is in prospect. Theses facts may be sudK-ieiit to enable us 
to form a probable estimate of the wlioh; exp(‘nse lik(‘Iy to be 
incurred before the controversy can be settled by arbitration ; 
and our experience admonishes us that evem another arbitration 
might possibly fail. 

The opinion of this governincmt upon tlui justice and validity 
of the American claim has been expressed at so many times, 
and in so many forms, that a repetition of that opinion is not 
necessary. But the subject is a subject in dis})ute. The gov- 
ernment has agreed to mak(^ it matter of reference and arbitra- 
tion; and it must fulfil that agreement, unless another mode for 
settling the controversy should be resorted to, with the hope of 
producing a speedier decision. Tin; President pro])oses, then, 
that the governments of’ Maine and Massachusetts should sev- 
erally appoint a commissioner or commissioners, empowered to 
confer with the authorities of this goven-nment upon a conven- 
tional lino, or line by agreement, with its terms, conditions, con- 
siderations, and equivalents ; with an understanding, that no 
such line will be agreed upon without the assent of such com- 
missioners. 
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This mode of proceeding, or some other which shall express 
assent beforehand, seems indispensable, if any negotiation for 
a conventional line is to be attempted; since, if happily a treaty 
should be the result of the negotiation, it can only be submitted 
to the Senate of the United States for ratification. 

It is a subject of deep and sincere regret to the President, that 
the British plenipotentiary did not arrive in the country and 
make known his powers in time to have made this commnniea- 
cation before the annual session of the legislatures of the two 
States had been brought to a close. He jiereeives and laments 
the inconvenience which may b(‘. experienced from reassembling 
tho se legislatures. But the British mission is a special one; it 
does not supersede the resident mission of the British govern- 
ment at Washington, and its stay in the United States is not 
expeet(*d to be long. In addition to these considerations, it is 
to be suggested that more than four months of the session of 
Congress have already passed, and it is highly desirable, if any 
treaty for a conventional line should be agreed on, that it should 
be eonelud(Hl before the session shall terminat(‘, not only because 
of tho necessity of the ratification of the Senate, but also be- 
cause it is not impossible that nn'asun's may be thought ad- 
visable, or b(‘come important, which can only be accomplished 
by the authority of both house's. 

These considerations, in addition to the importance of the 
subject, and a firm conviction in the mind of the President that 
the interests of both countries, as w(‘ll as the interests of the 
two States more immediately concerned, require a prompt effort 
to bring this disjuite to an end, constrain him to express an ear- 
nest hope that your Kxcellency will conveiui the legislature of 
Maine, and submit the subject to its grave and candid delib- 
erations. 

I am, <fcc. 

Daniel Webster. 

His Excei.lency John Faikfield, Governor of 3faim. 

In pursuance of this invitation and a similar one addressed to tho 
Governor of Massachusetts, commissioners on the part of those two 
States repaired to Washington, where they arrived in the early part of 
June. 

After some preliminary correspondence, the following letter was ad- 
dressed by Mr. Webster to the Maine commissioners : — 
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Mr. Webster to the Maine Commissioners. 

Department of State, Wasliington, July 15, 1842. 

Gr^NTLEMEN, — Yoii hav(? had an opportunity of reading Lord 
Ashbnrton’ri note to rne of the 11th of Jiilv. Since that date I 
have had full and frequent conftTences with him respecting the 
eastern boundary, and btdieve I understand what is practicable 
to b(‘ done on that subjt'et, so far as he is concerned. In these 
confenmees he has made no positive or binding jiroposition, 
thinking, perhaps, it would be more desirable, uiidtT present cir- 
cumstances, that such proposition should ])rocced from the side 
of the United States. I have reason to believe, however, that 
he would agree to a line of boundary b(dween Ihe United States 
and the British Provinces of Canada and New Brunswick, such 
as is described in a paper accompanying this (marked B), and 
identified by my signature. 

In establishing the line between the monument and the St. 
John, it is thought necessary to adhere to that run and marked 
by tlie surveyors of the two governments in 1817 and 1818. 
There is no doubt that the line recently run by Major Graham 
is more entirely accurate ; but, being an ex parte line, there 
would be objections to agreeing to it without examination, and 
thus another survey would become necessary. Grants and set- 
tlements, also, have been made in conformity with the former 
line, and its errors are so inconsic’erable that it is not thought 
that their correction is a sullicient object to disturb these settle- 
ments. Similar considerations have had great weight in adjust- 
ing the line in oHkt jiarts of it. 

The territory in disjmte between the two countries contains 
twelve thousand and twenty-seven square miles, equal to seven 
million six hundred ninety-seven thousand two hundred eighty 
acres. 

By the line prescribed in the accompanying papc'r, there will 
be assigned to the United States seven thousand and fifteen 
square miles, equal to four million four hundred eighty-nine 
thousand six hundred acn;s; and to England five thousand and 
twelve square miles, equal to tliree million two hundred seven 
thousand six hundred eighty acres. 

By the award of the King of the Netherlands, there was as- 
signed. to the United States seven thousand nine hundred eight 
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square miles, or five million sixty-one thousand one hundred 
twenty acres ; to England, four thousand on(; hundred nineteen 
square miles, or two million six hundred thirty-six thousand one 
hundred sixty acres. 

The territory proposed to be relinquisiied to England south 
of the line of the King of the Netherlands is, as you will see, 
the mountain range from the upper part of the St, Francis Riv- 
er to the meeting of the two contested lines of boundary, at the 
Metjarmette Portage, in the highlands, near the source of the 
St. John. This mountain tract contains eii^ht hundred ninety- 
three square miles, e(jual to five hundred seventy-one thousand 
five hundred twenty acres. It is supposed to be of no value for 
cultivation or settlemt'iit. On this point you will see herewith 
a letter from Captain Talcotl, who has been occupied two sum- 
mers in exploring the line of the highlands, and is intimately ac- 
quainted with tlie territory. The line leaves to the United 
States, between the base of the hills and the left bank of the St. 
John, and lying along upon the riven*, a territory of six hundred 
fifty-se\n.m thousand two hundred eighty acres, embracing, with- 
out doubt, all the valuable land south of the St. Francis and 
west of the St. John. Of tin; general division of the territory, it 
is believed it may be safiJy said, that, while the portion remain- 
ing with the United States is, in (piantity, seven twelfths, in 
value it is at hxist four fifths of the whole. 

Nor is it su})posed that the possession of the mountain region 
is of any importance in connection with the defence of the 
country, or any military operations. It lies below all the accus- 
tomed jmicticabhi ])assages for troo[)s into and out of Lower 
Canada; that is to say, the Chaudiere, Lake Champlain and 
the Richelieu, and the St. Lawrence. If an army, with its ma- 
teriel^ could possibly j)ass into Canada over these mountains, 
it would only find itself on the banks of the St. Lawrence be- 
low Quebec ; and, on the other hand, it is not conceivable that 
an invading enemy from Lower Canada would attem})t a pas- 
sage in this direction, leaving the Chaudiere on the one hand 
and the route by the Madawaska on the other. ' 

If this line should be agreed to on the part of the United 
States, I suppose that the British minister would, as an equiv- 
alent, stipulate, first, for the use of the River St. John, for the 
conveyance of the timber growing on any of its branches, to 

_• Cl 4 
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tide-water, free from all discriminating tolls, impositions, or in- 
abilitit's of any kind, the timber enjoying all the privileges of 
British colonial timber. All opinions coneur that this privilege 
of navigation must greatly enhance the value of the territory 
and the timber growing thereon, and prove exceedingly useful 
to the people of Maine. Second, tliat Rouse’s Point, in Lake 
Charnjdain, and the lands heretofore supposed to be within the 
limits of New Hampshire, Vermont, and New York, but which 
a correct ascertainnn'nt of the forty -fifth parallel of latitude 
shows to be in Canada, should be surrendered to the United 
States. 

It is probable, also, that the disputed line of boundary in 
Lake Superior might be so adjusted as to leave a disputed 
island within the United Stahls. 

These cessions on the })art of Hngland would enure partly to 
the benefit of the States of New Hampshire, Verjuont, and 
New York, but principally to the United State's. The consid- 
eration oti the part of England, for making them, would be the 
manner agreed upon for adjusting the eastern boundary. The 
price of the cession, thereibn', whatever it miglit be, would in 
fairness belong to the two States interested in the manner of 
that adjustment. 

Under the influence of these consid('rations, I am authorized 
to say, that, if the commissioners of the two States assent to 
the line as described in the accompanying paper, the United 
States will undertake to pay to these States the sum of two 
hundred and fifty thousand dollars, to be divided between them 
in equal moieties; and also to undertake for the settlement and 
payment of the expenses incurred by those States for the maiji- 
tenanee of the civil posse, and also for a survey which it was 
found necessary to make. 

The line suggested, with the compensations and equivalents 
which have been stated, is now submitted for your considera- 
tion. That it is all which might have been hoped for, looking to 
the strength of the American claim, can hardly be said. But, 
as the settlement of a controversy of such duration is a mat- 
ter of high importance, as equivalents of undoubted value are 
offered, as longer postponement and delay would lead to further 
inconvenience, and to the incurring of further expenses, and as 
no better occasion, nor. nerhans. anv other occasion, for settlinfl' 
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the boundary by agreement, and on the principle of equivalents, 
is ever likely to present itself, the government of the United 
States hopes that the commissioners of the two States will find 
it to be consistent with their duty to assent to tlie line pro- 
posed, and to the terms and conditions attending the propo- 
sition. 

The President has felt the deepest anxiety for an amicable 
setthmient of the question, in a manner honorable to the coun- 
try, and such as should preserve tiie rights and interests of the 
States concerned. P'rom the moment of the announeemeiit of 
Lord Ashburton’s mission, he has sedulously endeavored to pur- 
sue a course the most res])ectful toward the States, and the 
most useful to their interests, as well as the most becoming to 
the character and Jignity of the governmejit. lie will be happy 
if the result shall be such as shall satisfy IMaine and Massachu- 
setts, as well as the rest of the country. With these sentiments 
on the part of the President, and with th(‘. conviction that no 
more advantageous arrangement can be made, the subject is 
now referred to the crave deliberation of the commissioners. 

o 

I have the honor to be, with great respect, 

Your obedient servant, 

Damkl Webster. 

The IIon. the Commissloxeks of ]\Lvine. 


Lord Ashhurkm to Mr. Webster. 

Washington, July IG, 1842. 

Sir, — There is a further (picstion of disputed boundary be- 
tween (Ireat Britain and the United States, called the north- 
west boundary, about which we have had some conferences; 
and I now proceed to state the terms which I am ready to agree 
to for the settlement of this di (fere nee. As the principal object 
in dispute is to be given up by Great Britain, I trust, 8ir, that 
you will here again recognize the spirit of friendly conciliation 
which has guided my government in disposing of these ques- 
tions. 

I have already suBiciently discussed with you the bounda- 
ries between her Majesty’s Provinces and the United States, 
from the monument at the head of the lliver St. Croix to the 
monument on the River St. LawTcnce, near the village of St. 
Regis. 



280 


TREATY OF WASHINGTON OF 1842 . 


The commissioners imder the sixtli article of the treaty of 
Ghent succeeded in continuing this boundary from St. Kcgis 
through the St. Lawrence and the great northern lakes, up 
to a point in the channel between Lake Huron and Lake Su- 
perior. 

A further continuation of this boundary, from this point 
through T-jake Superior to the Lake of the Woods, was con- 
fided to the same commissioners mider the seventh article of 
the treaty of (Hi^nt, but they were, unfortunately, unable to 
agree, and have consequently left this portion of the boundary 
undetermined. Its final settlement has been much desired by 
both governments, and urg('ntly pressed by communications 
from Mr. Secretary Forsytli to ]\Ir. Fox, in 1839 and 1810. 

What I have now to propose cannot, I feel assured, be other- 
wise than satisfactory for this purpose. 

The coinmissioiKM's who failed in their endeavors to make this 


settlement ditlined on two points: — 

First. As to the appropria tion of an island called St. George’s 
Island, lying in tin' water communication between Lake Huron 
and Lake Superior; and. 

Secondly. As to the boundary through the water communi- 
cations from lialvC Superior to the Lake of the Woods. 

'J'he first point I am ready to give up to you, and you are no 
doubt aware that it is the only objt'ct of any real value in this 
controversy. The island of St. George*- is reported to contain 
twenty-five thousand nine hundred and twenty acres of very 
fertile land; but, tlie other things connected with these bounda- 
ries being satisfactorily arranged, a line shall be drawn so as to 
throw this island within the limits of the United States. 


In considering the s(‘cond j)oint, it really a})pears of little im- 
portance to either party how the line be determined through 
the wild country between I-ake Sujx'rior and the Lake of the 
Woods, but it is im))orlant that some line should be fixed and 
known. 


The American commissioner asked for the line from Lake 
Superior up the River Kamanastiguia to the lake called Dog 
Lake, which he supposed to b(; the same as that called Long 
Lake in the treaties, tin nee throngli Sturgeon Lake to the Lac 
la Pluie, to that point where the two lines assumed by the com- 
missioners again meet. 
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The British commissioner, on the otlicr hand, contended for 
a line from the southwestern extremity, at a point called Le 
Fond du Lac, to the middle of the mouth of the estuary, or lake, 
of St. Louis River, thence up that river through Vermilion 
River to Lac la Pluie. 

Attempts were made to compromise these differences, but 
they failed, apparently more from neither party being willing to 
give up the island of St. George, than from much importance 
being attached to any other part of the case. 

Upon the line from liakc Superior to the Lalce of the Woods, 
both commissioners agreed to abandon their respective claims, 
and to adopt a middle course, .for which the American com- 
missioner admitted that there was some ground of preference. 
This was from Pigeon River, a point between Kamanastiguia 
and Le P'ond du Lac; and although there were differences as 
to the })recise point near the mouth of Pigeon River where the 
line should begin, lUMther party seenu'd to have attached much 
ini])ortance to this part of the subject. 

I would pro})ose that the line be taken from a point about six 
miles south of Pigeon River, where the Grand Portage com- 
mences on the lake, and continued along the line of said port- 
age, alternately by land and wab'r, to Lac la Pluie, the existing 
route by land and by water remaining common to both parties. 
This line has the advantage of being known, and attended with 
no doubt or uncertainty in running it. 

In making the imj)ortant concession on this boundary of the 
island of St. George, I must attach a condition to it of accom- 
modation, which experience has proved to be necessary in the 
navigation of the great waters which bound the two countries; 
an accommodation which can, I a[)prehend, be no possible in- 
convenience to either. This was asked by the British commis- 
sioner in the course of the attempts of compromise above alluded 
to ; but nothing was done, because he was not then prepared, as 
I am now, to yield the })roperty and sovereignty of St. George’s 
Island. 

The first of these two cases is at the head of Lake St. Clair, 
where the river of that name empties into it from Lake Huron. 
It is represented that the channel bordering the United States 
coast in this part is not only the best for navigation, but, with 
some winds, is the only serviceable passage. I do not know 

9 . 1 * 
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that, under such circumstances, the passage of a British vessel 
would be refused ; but, on a final settlement of boundaries, it is 
desirable to stiptilate for what the commissioners would proba- 
bly have settled, had the facts l)een known to them. 

The other case, of nearly the same description, occurs on the 
St. Lawrence, some miles above the boundary at St. Regis. 
In distributing the islands of the river by the commissioners, 
Barnhart’s Island and the Long Sault Islands were assigned to 
America. This part of the river has very formidable rapids, 
and the only sah^ passage is on the southern or American side, 
between those islands and the mainland. We want a clause 
in our present treaty to say that, for a short distance, namely, 
from the upper end of Up})er Long Sault Island to the lower 
end of Barnhart’s Island, the several channels of the river shall 
be used in common by the boatmen of the two countries. 

I am not aware that those very reasonalde demands are likely 
to meet with any objection, especially where the United States 
will have surrendered to them all that is essential in the boun- 
dary I have now to propose to you. 

I beg you will be assured. Sir, of my unfeigned and distin- 
guished consideration. 

Ashburton. 

IIox. Daniel WEnsTEU, Sc., &.c., SiC. 

Mr. Webster to Lord Ashburton. 

Department of State, Washini^ton, July 27, liS42. 

Mv Lord, — I have now to propose to your Lordship a line 
of division embracing the disputed portions of the boundary 
between the United States and the British Provinces of New 
Brunswick and the Canadas, witli its considerations and equiv- 
alents, such as conforms, I believe, in substance, to the result 
of the many confia-enees and discussions which have taken place 
between us. 

The acknowledged territories of the United States and Eng- 
land join upon each other from the Atlantic Ocean to the east- 
ern foot of the Rocky INTountains, a distance of more than three 
thousand miles. From the ocean to the source of the St. Croix 
the line of division has been ascertained and fixed by agree- 
ment ; from the source of the St. Croix to a point near St. 
Regis, on the River St. Lawrence, it may be considered as un- 
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settled or controverted ; from this last-mentioned point, along 
the St. Lawrence and tlirongh tlie lakes, it is settled, until it 
reaches the water communication between Lake Huron and 
Lake Superior. At tliis point the commissioners, under the 
seventh article of the treaty of Gh(nit, found a subject of dis- 
agre'ennnit which they could not overcome, in d('ciding up 
which branch or channel the line should proceed, till it should 
reach a point in the middh; of St. Afary’s Eiver, about one 
mile above St. George’s or Siigar Island. 

From the middle of the water communication between the 
two lakes, at the point last menlioned, the commissioners ex- 
tend(“d the line through the remaining part of that water com- 
munication, and across Lake Suj)erior, to a point north of He 
Royale ; but they could not agree in what direction the line 
should run from this last-mentioned point, nor where it should 
leave Lake Superior, nor how it should be extended to the 
Rainy Lake, or Lac la Rluic. From this last-mentioned lake 
they agreed on the line to the noitliwcsternmost })oint of the 
Lake of the Woods, which they found to be in latitude forty- 
nine degrees twenty-three minutes rifiy-live seconds. The line 
extends, according to existing treaties, due south from this point 
to the forty-ninth parallel of north latitude, and by that parallel 
to the Rocky Alountains. 

Not b{;ingable to agree upon the whole line, the commission- 
ers, under the seventh article, did not make any joint report to 
tladr respective governments. So far as they agreed on any 
part of the line, that j^art has been considered setthnl ; but it 
may be well to give validity to tliest^ portions of the line by a 
treaty. 

To complete the boundary line, theref(.)rc, and to remove all 
doubts and disputes, it is necessary for the two governments to 
come to an agreement on threij points : — 

1st. What shall be the line on the northeastern and northern 
limits of the United States, from the St. Croix to the St. T^aw- 
rence ? This is by far the most important and dillicult of the 
subjects, and involves the principal (questions of equivalents and 
compensations. 

2d. What shall be the course of the boundary from the point 
where the commissioners, under the sixth article of the treaty 
of Ghent, terminated their labors, to wit, a point in the Neebish 
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Channel, near Muddy I^ake, in the water communication be- 
tween Lake Huron and Jjake Superior, to a ))oint in the middle 
of St. Mary’s River, one mile above Sugar Island? This ques- 
tion is important, as it involves the ownership of that island. 

3d. What shall be the line from the point north of He Royale, 
in Lake Superior, to which the commissioners of the two gov- 
ernments arrived by agreement, to the Rainy Lake? And also 
to confirm those parts of the line to which the said commission- 
ers agreed. 

Besides agreeing upon the line of division through which 
these controverted portions of the boundary })ass, you have sug- 
gested also, as the proposed setthanent jiroceeds upon the 
ground of compromise and equivalents, that boats belonging to 
her Majesty’s subjects may pass the falls of the Long Sault, in 
the St. Lawrence, on either side of the l^ong Sault Islands, and 
that the passages betwa'en the islands lying at or near the junc- 
tion of the River St. Chur with the lake of that name shall be 
severally free and open to the vessels of both countries. There 
appears no reasonable olijection to what is requested in these 
particulars ; and on the part of the United States it is desirable 
that their vessels, in proceeding from Lake Erie into the De- 
troit River, should have the privilege of passing between Bois 
Blanc, an island belonging to England, and the Canadian shore, 
the deeper and better channel being on that side. 

The line, t hen, now jiroposed to be agreed to may be thus de- 
scribed : — 

Beginning at the monument at the source of the River St. 
Croix, as designated and^ agreed to by tin; commissioners under 
the fifth article of the treaty of 1791, between the governments 
of the United States and Great Britain; thence north, following 
the exploring line run and marked by the surveyors of the two 
governments in the years 1817 and 1818, under the fifth article 
of the treaty of Ghent, to its intersection with the River St. 
John, and to the middle of the channel thereof; thence up the 
middle of the main channel of the said River St. John to the 
mouth of the River St. Francis ; thence up the middle of the 
channel of the said River St. Francis, and of the lakes through 
which it flows, to the outlet of the Lake Pohenagamook ; thence 
southwesterly, in a straight line, to a point on the northwest 
branch of the River St. John, which point shall be ten miles dis- 
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tant from the main braneh of the St. .John, in a straight line* 
and in the nearest direction ; but if the said point shall be found 
to be less tlian seven miles from the nearest point of the sum- 
mit or crest of the higlilands that divide those rivers which 
empty themselves into the River St. Lawrence from those which 
fall into the River St. John, then the said point shall be made 
to recede down the, said river to a point seven miles, in ri straight 
line, Irorn the said summit orcn'st; thence, in a straight line, 
in a course about south eight d(“grees west, to the point where 
the parallel of latitude of forty-six degu'es twenty-five minutes 
north int(‘rsects the southwest branch of the St. .Tolm ; tlaince 
southerly, by the said branch, to the source thereof in the high- 
lands at the Metjarmette Portage; thence down along the said 
highlands which divide the waters which ('inpty thems('lves into 
the Riv(‘r St. Lawrence from those which fall into the Atlan- 
tic Ocean, to the head of Hall’s Stream ; thence down the mid- 
dle of said stream, till the lin(3 thus run intersects the tdd line 
of boundary surveyed and marked by Valentine and Collins, 
previously to the year .1771, as tin* forty-fitih degr('(; of north lat- 
itude, and which has been know n and understood to be the line 
of actual division b(‘tween the States of New^ York and Ver- 
mont on one side, and the British Province of Canada on the 
other; and from said point of intc'rsection, west, along the said 
dividing line, as heretofore knowm and understood, to the Iro- 
quois or St. Lawrenc(! River; and from the place where the 
joint commissioners terminatr'd their labors under tlu; sixth arti- 
cle of the treaty of (thent, to wit, at. a point in the Neebish 
Channel, near Muddy Jjake, the. line shall run into and along 
the ship-channel betAveam St. Jos(‘ph’s and St. Tammany Islands, 
to the division of the channel at or near the head of St. .Joseph’s 
island; thence, turning eastwmrdly and northwardly, around the 
lower end of St. George’s or Sugar Island, and following the 
middle of the channel which divides St. George.'s from St. Jo- 
soph’s Island; thence up the east Neebish Channel nearest to 
St. George’s Island, through the middh', of Lake George ; thence 
w^est of Jonas Island, into St. Mary’s River, to a point in the 
middle of that river about one mih', above St. G(;orge's or Su- 
gar Island, so as to appropriate and assign the said island 
to the United States; thence, adopting the line traced on the 
maps by the commissioners, through the River St. Mary and 
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Lake Superior, to a point north of lie Royale, in said lake, one 
hundred yards to the north Jind cast of He Chapeau, which last- 
mentioned island lies near the northeastern point of He Royale, 
where the line marked by the commissioners terminates; and 
from the last-mentioned point, southwesterly, through the mid- 
dle of the sound, between He Rovale and the northwestern 
mainland, to the mouth of Pigeon River, and u}) the said river 
to and through the North and ISouth Fowl Lakes, to the lakes of 
the height of land between Lake Superior and the Lake of the 
Woods ; thence along the water communication to Lake Saisa- 
ginaga, and through that lake ; thence to and throiigli Cypress 
Lake, Lac du Bois Blanc, Lac la Croix, Little Vermilion Lake, 
and Lake Narnecan, and through the several smaller lakes, 
straits, or streams connecting the lakes here mentiont‘d, to that 
point in Lac la Plui(', or Rainy Lake, at the Chaudiere Falls, 
from which the commissioners traced the line to the most 
northwestern point of the Lake of the Woods ; thence along the 
said line, to the said most iiorthwest(*rn point, being in latitude 
forty-nine degrees tw enty-thnu! minutes iifty-live seconds north, 
and in longitude ninety-live degrees fourbam minutes thirty- 
eight seconds west from the observatory at (Ireenwich ; thence, 
according to existing treaties, the line extends due south to its 
intersection with the forty-ninth paralhd of north latitude, and 
along that paraihd to the Rocky Mountains. It being under- 
stood that all th(‘, water communications, and all the usual 
portages, along tli(‘ line from Lake Superior to the Lak(^ of the 
Woods, and also (Irand Portagt^ from the shore of Lake Supe- 
rior to the Pigeon Rivc'r, as now actually used, shall be free 
and open to the use of the subjects and citizens of both coun- 
tries. 


It is desirable to follow tli<5 deserij)tion and the exact line of 
the original treaty as far as jH’acticabh*. 'J’here is reason to 
think tiiat “ Tjong Lake,” mentioned in tin; treaty of J.783, 
meant merely the estuary of the Pigeon River, as no lake 
called “ Long Lake,” or any other water strictly conforming 
to the idea of a lake, is found in that (juarter. d'his opinion is 
strengthened by the fact, that the words of the treaty would 
seem to imply that the water intended as “ Long Lake ” was 
immediately joining liake Superior. In one respect, an exact 
compliance with the words of the treaty is not practicable. 
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There is no continuous water communication between Lake 
Superior and the Lake of the Woods, as the Lake of the 
Woods is known to discharge its waters, tiirougU the Red River 
of the North, into Hudson’s Ray. The dividing height or ridge 
between the eastern sources of the tributaries of the Lake of 
the Woods and the western sources of Pigeon River appears, 
by authentic maps, to be distant about forty miles from the 
mouth of Pigeon River, on the shore of Lake Superior. 

It is not improbable that, in the im])erfection of knowledge 
which th(;n existed of those remote countries, and perhaps mis- 
led by Mitchell’s maj), the negotiators of the treaty of 1783 
supposed the Lake of the Woods to discharge its waters into 
Lake Superior. The broken and diflicult nature of the water 
communication from Lake Superior to the Lake of the Woods 
renders numerous portages necessary ; and it is right that these 
water communications and these portages should make a com- 
mon highway, where necessary, for the use of the subjects and 
citizens of both governments. 

When the proposed line shall be properly described in the 
treaty, the grant by England of the right to use the waters of 
the River St. John for the purpose of transporting to the mouth 
of that river all the timber and agricultural products raised in 
Maine on the waters of the St. John or any of its tributaries, 
without subjection to any discriminaling toll, duty, or disability, 
is to be inserted. Provision should also l)e made for quieting 
and confirming the titles of all persons having claims to lands 
on eitlKU' side of the line, whether such titles be perfect or in- 
choate only, and to the same extent in which they would have 
been confirmed by their resjiective governments had no change 
taken place. What has been agreed to, also, in respect to the 
common use of certain jiassages in the rivers and lakes, as 
already stated, must be made matter of regular stipula- 
tion. 

Your Lordship is also informed, by the correspondence which 
formerly took place between the two governments, that there is 
a fund arising from the sale of timber, concerning which fund 
an understanding was had some years ago. It will be expe- 
dient to provide, by the treaty, that this arrangement shall be 
carried into effect. 

A proper article will be necessary to provide for the creation 
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of a commission to ran and mark some parts of the line be- 
tween IVIaine and the British Provinces. 

Thes(; several objects appear to me to embrace all respecting 
the boundary line, and its ecjiiivalents, which the treaty needs 
to contain as matters of stipulation between tlie United States 
and Ungland. 

I have tlie honor to be, with iiigli consideration, your Lord- 
ship’s most obedient servant. 

Daniel Webster. 

Lokd AsiinuRTON, &c., &c., &c. 


Lord Ashburton to Mr. Webster. 

Washington, July 29, 1842. 

Sir, — I have attentively considered the statements con- 
tained in the letter you did me tln^ honor of addressing me on 
the 27th of this month, of the terms agretal to for the settlement 
of boundaries bet ween her Ala jest v^s Provinces and the United 
States, beiim the linal result of the manv conferences we have 
had on this subject. This setthunent appears .substantially cor- 
rect in all its parts, and we may now proceed, without farther 
delay, to draw up the treaty. Hiwi'ral of the articles for this 
purpose are already prepared and agreed, and our most conven- 
ient course Avill be to take and consider them siimly. I would 
beg leave to recommend, that, as we have excellent charts of 
the country through which the boundary which failed of being 
settled by the commissioners under the seventh article of the 
treaty of Ghent is yiartially marked, it would be advisable to 
make good the delineation on those charts, which would spare 
to both parties the unnecessary expense of new commissioners 
and a new survey. In this case, the only comrnission required 
would be to run the line on the boundary of Maine. 

'Pile stipulations for the greater facility of the navigation of 
the River 8t. Lawrence, and of two passages lictween the 
Upper Lakes, appear evid('ntly desirable for general accommo- 
dation ; and I cannot refuse the reciprocal claim made by you 
to render common the passage from Lake Erie into the Detroit 
River. This must be done by declaring the several passages 
in those parts free to both parties. 

I should remark, also, that the free use of the navigation of 
the Long Sault passage on the St. Lawrence must be extend- 
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ed to below Barnhart’s Island, for the purpose of clearing those 
rapids. 

I beg leave to repeat to you, Sir, the assurances of my most 
distinguished consideration. 

Ashburton. 

IION. DaNIKL WKr.ST):R, (Sec., (Sec., &c. 


Lord Ashburton to Mr, Webster, 

Washington, August 9, 1842. 

Sir, — It appears desirable that some explanation between us 
should be reeordtid by eorrt'spondenee respecting the fifth article 
of the treaty signed t)y us this day for the settlement of boun- 
daries between Great Britain and th(i United States. 

By that article of the treaty it is stipulated that certain pay- 
ments shall be made by the government of the United States 
to the States of Maine and Massachusetts. It has, of course, 
been understood tliat my negotiations have been with the erov- 
ernment of the United States, and the introduction of terms 
of agreement between the general government and the States 
would have been irregular and inadmissible, if it had not been 
deemed expedient to bring the whole of these transactions 
within the purview of the treaty. There may not be wanting 
analogous cases to justify this proceeding; but it seems proper 
that I should have confirmed by you that my government incurs 
no responsibility for these engagements, of the precise nature 
and object of which I am uninformed, nor have I considered it 
necessary to make incpiiry concerning them. 

I beg. Sir, to renew to you the assurances of my high consid- 
eration. 

Ashburton. 

IIoN. Daniel Webster, (&o., &c., &.c. 


Mr, Webster to Lord Ashburton, 

Department of State, Washington, August 9, 1842. 

My Lord, — 1 have the honor to acknowledge the receipt of 
your note of this day, with respect to the object and inten- 
tion of the fifth article of the treaty. What you say in re- 
gard to that subject is quite correct. It purports to contain no 
stipulation on the part of Great Britain, nor is any respon- 
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sibilify supposed to be incurred by it on the part of your 
government. 

I renew, iny Lord, the assurances of my distinguished con- 
sideration. 

Daniel Wp:bster. 

Lord Asuburton, &c., Soc., &c. 


SUPPRESSION OF THE SLAVE-TRADE. 

3Tr. Webster to Captains Bell and Paine. 

Department of Srate, Washington, April 30 , 1842 . 

Gentlemen, — Your experience in the service on the coast of 
Africa has probably enabhid you to give information to the gov- 
ernment on some points connected with the shive-trade on that 
coast, ill respect to wliich it is desirable that the most accu- 
rate knowledge attainable should be possessed. These particu- 
lars are, — 

1. The extent of the western coast of Africa along which the 
slave-trade is supposed to be carried on, with the rivers, creeks, 
inlets, bays, harbors, or parts of the coast to which it is under- 
stood slave-ships most freipieiitly resort. 

2. The space or belt along the shore within which cruisers 
may be usefully employed for the purpose of detecting vessels 
engaged in the trallie. 

8. The general course of })roceeding of a slave-ship after leav- 
ing Brazil or the West Indies on a voyage to the coast of Af- 
rica for slaves, including her manner of approach to the shore, 
her previous bargain or arrangement for the purchase of slaves, 
the time of her usual stay on or near the coast, and the means 
by which she has communication with persons on land. 

4. The nature of the stations, or barracoons, in which slaves 
are collected on shore to be sold to the traders, whether usually 
in rivers, creeks, or inlets, or on or near the open shore. 

5. The usual articles of equipment and preparation, and the 
manner of fitting up, by which a vessel is known to be a slaver, 
though not caught with slaves on board. 

6. The utility of crni^loying vessels of different nations to 
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cruise together, so that one or the other might have a right to 
visit and search every vessel which might be met with under 
suspicious circumstances, either as belonging to the country 
of the vessel visiting and searching, or to some otlier country 
which has, by treaty, conceded such right of visitation and 
search. 

7. To what places slaves from slave-ships could be most con- 
veniently taken. 

8. Finally, what number of vessels, and of what .size and de- 
scription, it would be necessary to employ on the western coast 
of Africa, in order to put an entire end to the traffic in slaves, 
and for what number of years it would probably be necessary to 
maintain such force to accomplish that purpose. 

You will please to add such observations as the state of your 
knowledge may allow relative to the slave-trade on the eastern 
coast of Africa. 

I have the honor to be, &c., 

Daniel Webster. 

CArxAixs Bki-l and Paine, I'uilcd tSfaUs Nari/. 

A detailed answer was returned by (.’onnnnnders Bell and Paine to 
these inquiries, and upon the information which it contained, as to the 
nature of the slave-trade on the coast of Africa and the best means 
of suppressing it, the eighth article of the treaty of Washington was 
drawn up. 
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INVIOLABILITY OF NATIONAL TEBRITOBY. 

CASK OF THE “CAROLINE.” 

Mr. Webster to Lord Ashburton. 

Doj)artmcnt of State, Washington, July 27, 1842. 

Mv Lord, — In relation to the case of the “ Caroline,” which 
We have lieretofore made the subject of conlerence, 1 have 
thought it right to place in your hands an extract of a letter 
from this department to Mr. Fox, of the 24tli of A})ril, 1841, and 
an extract from the messagt'. of the President of the United 
States to Congress at the commenc(;ment of its present session. 
These papers you have, no doubt, already seen; but they are, 
nevertheless, now communicated, as such communit;ation is 
considered a ready mode of presenting the view which this gov- 
ernment entertains of the destruction of that vessel. 

The act of which the government of the United States com- 
plains is not to be considered as justifiable or unjustifiable, as 
the question of the lawfulness or unlawfulness of the employ- 
ment in which the “ Caroline” was engaged may be de(;ided 
the one way or the other. That act is of itself a wrong, and an 
offence to the sovereignty and the dignity of the United States, 
being a violation of their soil and territory; a wrong for which, 
to this day, no atonement, or even apology, has betni made by 
her Majesty’s government. Your Lordship cannot but be aware 
that self-respect, the consciousness of independence and nation- 
al equality, and a sensitiveness to whatever may'^ touch the 
honor of the country, a sensitiveness which this government 
will ever feel and ever cultivate, make this a matter of hieh 
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importance, and I must be allowed to ask for it your Lordship’s 
grave consideration. 

I have the honor to be, my Lord, your Lordship’s most obe- 
dient servant. 

Daniel Webster. 

Lokw Asiri!i:RTON, &c., &c., &c. 

This letter was accompanied witli an extract from Mr. Webster’s Ict- 
l('r to Mr. Fox of the 2'lth of April, 1811, containing the [)assago whicli 
will be found on pj). 2.b5-2h2 of this volume, and commencing, “The 
undersigned has now to signify to Mr. Fox.” It is deemed unneces- 
sary to repeat the passage here. 

Extract from the Messages of the President to Congress at the 

Commencement of the Second Session of the 21 tk Congress. 

I regret that it is not in my p()w<*r to make known to you an 
etpially satisfactory conclusion in the case of the “Caroline” 
steamer, with the circumstances connected with the destruction 
of which, in December, 1837, by an armed force fitted out in 
the Province of Upper Canada, you are already made acquaint- 
ed. No such atonement as was due for the public wrong done 
to the United States by this invasion of her territory, so wholly 
irrecjoncilablc with her rights as an iudepiMuh'nt power, has yet 
been made. In the view taken by this govi'rnment, the inquiry 
whether the vessel was in the emj)loyment of those who were 
prosecuting an unauthorized war against that Province, or was 
engaged by the owner in the business of transporting passengers 
to and from Navy Island, in hopes of private gain, which was 
most probably the case, in no degree alters tin; real question 
at issue betAveen the two governments. This government can 
never concede to any foreign government the power, exc(;pt in 
a case of the most urgmit and extreme necessity, of invading 
its territory, either to arrest the piTsons or destroy the property 
of those who may have violated the municipal laws of such 
foreign government, or have disregarded their obligations arising 
under the law of nations. The territory of the United States 
must be regarded as sacredly secure against all such invasions, 
until they shall voluntarily acknowledge inability to acquit 
themselves of their duties to others; and in announcing this 
sentiment, I do but affirm a principle which no nation on earth 



294 CORRESPONDENCE WITH LORD ASHBURTON. 


would be more ready to vindieate, at all hazards, than the peo- 
ple and government of Great Hritain. If, upon a full investi- 
gation of all the facts, it shall api)ear that the owner of the 
“ Caroline ” was governed by a hostile intent, or had made 
common cause with those who were in the occupancy of Navy 
Island, then, so far as he is concerned, there can be no claim to 
indiMunity for the destruction of his boat which this government 
would feel itself bound to prosecute, since he would have acted 
not only in derogation of the rights of Great Britain, but in 
clear violation of the laws of the United States. But that is a 
question which, however settled, in no manner involves the 
higher consideration of the; violation of territorial sovereignty 
and jurisdiction. To recognize it as an admissible practice, 
that each government, in its turn, upon any sudden and un- 
authorized outbreak on a frontier the extent of which renders 
it impossible for either to have an efiicient force on every 
mile of it, and which outbreak, then.'fore, neither may be able 
to supj)ress in a day, may take vengeance into its own hands, 
and without even a remonstrance, and in the absence of any 
pressing or overruling necessity, may invade the territory of the 
other, would inevitably lead to results equally to be deplored 
by both. When border (collisions come to receive the sanction, 
or to be made on the autlioriiy, of either government, general 
war must be the inevitable result. While it is the ardent de- 
sire of the United Htates to cultivate the relations of p(*ace with 
all nations, and to fultil all the duties of good neighborhood 
toward those who possess territories adjoining their own, that 
very desire would lead them to deny the right of any foreign 
power to invade their boundary with an armed force. The 
correspondence betweim tin; two governments on this subject 
will, at a future day of your s(!Ssion, lx; submitted to your con- 
sideration ; and in the mean time I cannot but indulge the 
hope, that the British governmoit will see the propriety of re- 
nouncing, as a rule of future action, the precedent which has 
been set in the affair at Schlosscr. 

Lord Ashburton to Mr. Webster. 

Washington, July 28 , 1842 . 

Sir, — In the course of our confcrcnccs on the several sub- 
jects of difference which it was the object of my mission to en- 



INVIOLABILITY OF NATIONAL TERRITORY. 


295 


(leaver to settle, the unfortunate case of the “ Caroline,” with its 
attendant consequences, could not escape our attention; for al- 
though it is not of a descri])t,ioii to be susceptible of any settle- 
ment by a convention or treaty, yet, being connected with the 
highest considerations of national honor and dignity, it has 
given rise at times to deep excitements, so as more than once 
to endanger the maintenance of peace. 

The note you did me the honor of addressing me on the 27th 
instant reminds me that, however disposed your government 
might be to be satisfied with the explanations which it has been 
my duty to otTer, the natural anxiety of the public mind requires 
that these explanations should be more durably recorded in our 
correspondence ; and you send me a copy of your note to Mr. 


Fox, her Eritannic Majesty’s minister here, and an extract from 


the speech of the President of the United States to Congress at 


the opiming of the present session, as a ready mode of present- 


ing the view entc'rtained on this subject by the government of 


the United States. 


It is so far satisfactory to perceive that we are perfectly 
agreed as to the general principles of international law appli- 
cable to this unfortunate casi*. Respect for the inviolable 
character of the territory of independent nations is the most 
essential foundation of civilization. It is useless to strengthen 
a princi[)le so generally acknowledged by any appeal to author- 
iti(5s on international law, and you may be assured, Sir, that 
her Majesty’s government set the highest possible value on this 
principle, and are sensible of their duty to supjiort it by their 
conduct and example, for the maintenance of peace and order 
in the world. If a sense of moral responsibility were not a suf- 
ficient security for their observance of tliis duty toward all 
nations, it will be readily btdieved that the most common dic- 
tates of interest and policy would lead to it in the case of a 
long conterminous boundary of some thousand miles, with a 
country of such great and growing power as the United States 
of America, inhabited by a kindred race, gifted with all its ac- 
tivity, and all its susceptibility on points of national honor. 

Every (!onsideration, tln^reforc, leads us to set as highly as 
your government can possibly do this paramount obligation of 
reciprocal respect for the independent territory of each. But 
however strong this duty may be, it is admitted by all writers, 
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by all jurists, by the occasional practice of all nations, not ex- 
cepting your own, that a strong, overpowering necessity may 
arise when this great principle may and must be suspended. 
It must be so for the shortest possible period, during the contin- 
uance of an admitted overruling neec'ssity, and strictly confined 
within the narrow'cst limits imposed by that necessity. Self- 
defence is the first huv of our nature, and it must be recognized 
by every code whicli professes to n'gulate the condition and 
relations of man. U})ou this modification, if I may so call it, 
of the great general principle, we seem also to be agreed; and 
on this part of the subject I have done litlle more than repeat 
the sentiments, though in less forcible language, adtnitted and 
maintained by you in the letter to which you relhr me. 

Agreeing, therefore, on Hie gcaieral principle, and on the pos- 
sible exception i.o which it is liable, the only question between 
us is, whether this oeeiirrenee came within the limits fairly to 
be assigned to such exception ; whether, to use your words, 
there was “ that necessity of self-delenci', instant, overwhelm- 
ing, leaving no choice of means,” which jireeeded the destruc- 
tion of the “ Caroline” while moored to the shore of the United 
States. (live me leave to say. Sir, with all jiossible admira- 
tion of your very ingenious discussion of the general principles 
whicli are supposed to goviaai the right and practici*. of interfer- 
ence by the people of one country in the wars and quarrels of 
others, that this part of your argument is little applicable to 
our immediate case. If Cnnit Uritaiii, America, or any other 
country, sutler their jicople to fit out expeditions to take part in 
distant quarrels, such conduct may, according to the circum- 
stances of each case, be justly matter of complaint; and per- 
haps these transactions have; g(.*nerally been in late times too 
much overlooked or connived at. But the ease we are consid- 
ering is of a wholly dilferent d('script ion, and may be best de- 
termined by answering the following question : Supposing a 
man standing on ground wdiere you have no legal right to fol- 
low him has a weapon long enough to reach you, and is strik- 
ing you down and endangering your life ; how long are you 
bound to wait for the assistance of the authority having the 
legal power to relieve you ? Or, to bring the facts more imme- 
diately home to the case, if cannon are moving and setting up 
in a battery which can reach you, and are actually destroying 



INVIOLABILITY OF NATIONAL TERRITORY. 


297 


life and property by their fire, if you have remonstrated for 
some time without effect, and sec no prospect of relief, when 
begins your right to defend yourself, should you have no other 
means of doing so than by seizing your assailant on tin; verge 
of a neutral territory ? 

I am unwilling to recall to your recollection the particulars 
of this case, but I am obliged very shortly to do so, to show 
what was, at the timt', the extent of the existing justification; 
for upon this entirely dejiends the question whether a gross in- 
sult lias or has net been offered to the government and people 
of the United States. 

After some tumultuous proceedings in IJjiper Canada, which 
were of short duration, and were snpjiressed by the militia of 
the country, the persons criminally concerned in them took 
refuge in the neighboring State of New York, and, with a very 
large addition to their numbers openly collected, invaded the 
Canadian territory, taking ])ossessioii of Navy Island. 

This invasion took place on the Kith of Ueeember, 1837; a 
gradual accession of numbers and of military ammunition con- 
tinued openly, and, though under the sanction of no public au- 
thority, at least with no public hinderance, until the 291 h of the 
same month, when several hundrt'd men were collected, and 
twelve pieces of ordnance, which could only have been procured 
from some public store or ars(‘nal, w('rc actually mounted on 
Navy Island, and were us('d to fire within easy range upon the 
unoflending inhabitants of the opposite shore. Remonstrances, 
wholly ineffectual, were made; so ineffectual, indeed, that a 
militia regiment, stationed on the neighboring American island, 
looked on without any attempt at inteiTerenee, while shots were 
fired from the American island itsedf. 'This im})ortant fact 
stands on the best American authority, being stated in a letter 
to Mr. Forsyth, of the 6th of February, 1838, of Mr. Benton, 
attorney of the United States, the gentleman sent by your gov- 
ernment to inquire into the facts of the case, who adds,, very 
properly, that he makes the statement “ with deep regret and 
mortification.” 

This force, formed of all the reckless and mischievous people 
of the border, formidable from their numbers and from their ar- 
mament, had in their pay, and as part of their establishment, 
this steamboat “ Caroline,” the important means and instrument 
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by wbicli numbers and arms were hourly increasing. I might 
safely jmt it to any candid man acquainted with the existing 
state of things, to say whether the military commander in Can- 
ada had the remotest reason, on ihe 29th of December, to ex- 
pect to be relieved from this state of suflfering by the protective 
intervention of any American authority. How long could a 
government having the paramount duty of protecting its own 
people be reasonably expected to wait for what they had then 
no reason to expect ? What would have been the conduct of 
American ollicers ? What has been their conduct under cir- 
cumstances much less aggravated ? I would appeal to you. Sir, 
to say whether the facts which you say would alone justify this 
act, namely, “ a necessity of self-defence, instant, overwhelming, 
leaving no choice of means and no moment for deliberation,” 
were not applicable to this case in as high a degree as tlu^y 
ever were to any case of a similar (h'seription in the history of 
nations. 

Nearly five years are now j)ast since this (Ktcurrence; there 
has been time for the [)ublic to deliberate upon it calmly, and I 
believt! 1 may take it to be the o})inion of candid and honorable 
men, that the llritish ollicers who executed this transaction, and 
their government wim ajiproved it, intendi^d no slight or disre- 
spect to the sovereign authority of th(i United States. That 
they intend(*.d no suedi disrespect I can most solemnly aflirm, 
and I trust it will be admitted that no inference lo the contrary 
can fairly be drawn, even by the most susceptible on points of 
national honor. 

Notwithstanding my wish that the explanation I had to 
make; might not revive in any degree any fe»*lings of irritation, 
I do not see how I could treat this sul)ject without this short 
recital of facts, because the ))re)e)f that no disrespect was in- 
tended is mainly to be lookeel fe)r in the extent of the justifica- 
tion. 

The;re remains only a point or two which I should wish to 
notice, to remove in se)me degree the impression which your 
rather highly-color(;d description of this transaction is calculated 
to make. The mode of telling a story often tends to distort 
facts, and in this case more than in any other it is important to 
arrive at plain, unvarnished truth. 

It appears from every account, that the expedition was sent to 
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capture the “ Caroline ” when she was expected to be found on 
the British ground of Navy Island, and that it was only owing 
to the orders of the rebel leader being disobeyed that she was 
not so found. When the British officer came round the point 
of the island in the night, he first discovered that the vessel was 
moored to the other shore. lie was not by this deterred from 
making the capture, and his conduct was approved. But you 
will perceive that there was here, most decidedly, the case of 
justification mentioned in your note, that there should be “ no 
moment left for deliberation.” I mention this circumstance 
to show, also, that the exjiedilion was not planned with a pre- 
meditated purpose of attacking the enemy within the jurisdic- 
tion of the United States, but that the necessity of so doing 
arose from altered circumstances at the moment of execution. 

I have only further to noti(;e the highly-colored picture drawn 
in your note of the facts attending the execution of this service. 
Some importance is attached to the attack having been made 
in the night, and the vessel having been set on fire and floated 
down the falls of the river; and it is insinuated rather than as- 
serted, that there was carelessness as to the lives of the persons 
on board. The account given by the distinguished odieer who 
commanded the expedition distinctly refutes, or satisfactorily 
explains, these assertions. The time of night was purposely 
selected as most likely to insure the execution with the least 
loss of life; and it is expressly stated that, the strength of the 
current not permitting the vessel to be carried off, and it being 
necessary to destroy her by fire, she was drawn into the stream 
for the express purpose of preventing injury to persons or prop- 
erty of the inhabitants at Bchlosser. 

I would willingly have abstained from a return to the facts 
of this transaction, my duty being to offer those explanations 
and assurances which may lead to satisfy the public mind, and 
to the cessation of all angry feeling, but it appeared to me 
that some explanation of parts of the ease, apparently misunder- 
stood, might be of service for this jmrpose. 

Although it is believed that a candid and impartial considera- 
tion of the whole history of this unfortunate event will lead to 
the conclusion that there were grounds of justification as strong 
as were ever presented in sucli cases, and, above all, that no 
slight of the authority of the United States was ever intended, 
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yet it must be admitted that there was, in the hurried execution 
of this necessary service, a violation of territory ; and I am in- 
structed to assure you that her Majesty’s government consider 
this as a most serious fact, and that, far from thinking that an 
event of this kind should be lightly risked, they would nnfeign- 
edly deprecate its recurrence. Looking back to what passed at 
this distance of time, what is, perhaps, most to be regretted is, 
that some explanation and apology for this occurrence was not 
immediately made; this, witli a frank explanation of the ne- 
cessity of the case, miglit, and probably would, have prevented 
much of the exasperation, and of the subsequent complaints 
and recriminations to whicii it gave rise. 

There are possible cases in the relations of nations, as of in- 
dividuals, where necessity, which controls all other laws, may 
be pleaded ; but it is neitln'r easy nor safe to attem])t to define 
the rights or limits properly assignable to such a plea. This 
must always be a subject of much delicacy, and should be con- 
sidered by friendly nations with great candor and forbearance. 
The intentions of the parties must mainly be looked to; and 
can it fora moment be supposed that Great Britain would inten- 
tionally and wantonly provoke a great and j)Owerful neighbor ? 

Her Majesty’s government earnestly dc^sire that a reciprocal 
respect for the independent jurisdiction and authority of neigh- 
boring states may be considered ariumg the first duties of all gov- 
ernments; and I have to repc'at the assurancci of regret they feel 
that the event of which I am treating should have disturbed the 
harmony tlu'y so anxiously wish to maintain with the American 
people and government. 

Connected with these transactions there have also been cir- 
cumstances, of which, I believe, it is generally admitted that 
Great Britain has had just ground to complain. Individu- 
als have been made personally liable for acts done under the 
avowed authority of the/ir government ; and there are now many 
brave men cx})osed to personal consequences for no other cause 
than having served their country. That this is contrary to 
every principle of international law it is useless for me to insist. 
Indeed, it has been admitted by every authority of your govern- 
ment; but, owing to a conflict of laws, dilficulties have inter- 
vened, much to the regret of those authorities, in giving practical 
effect to these principles ; and for these difficulties some remedy 
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has been by all desired. It is no business of mine to enter 
upon the consideration of them, nor liave I snincient informa- 
tion for the purpose ; but I trust you will excuse my addressing 
to you the inquiry, whether the government of the United States 
is now in a condition to secure, in eH’ect and in practice, the 
principle, which has never been denied in argument, that indi- 
viduals acting under legitimate authority are not ))ersonally 
responsible for executing the (nxlers of their government? That 
the power, when it exists, will be usetl on every fit occasion, 
I am well assured; and I am bound to admit that, looking 
through the voluminous correspoiKhmee concerning these trans- 
actions, there appears no indisposition with any of the authori- 
ties of the Federal government, under its several administra- 
tions, to do justice in this respect in as far as their means and 
powers would allow. 

I trust, Sir, I may now be permitted to hope that all feelings 
of resentment and ill-will resulting from these truly unfortunate 
events may be buried in oblivion, and that they may be suc- 
ceeded by those of harmony and friendship, which it is certainly 
the interest, and, I also believe, the inclination, of all to promote. 

I beg. Sir, you will be assured of my high and unfeigned con- 
sideration. 

Ashburton. 

Hon. Daniel WeijsteR; &c., &c., &c. 


Mr. Webster to Lord Ashburton. 

Dopurtnicnt of State, Washington, August 6, 1842. 
Your Lordship’s note of the 28th of July, in answer to mine 
of the 27th, respecting the case of the “ Caroline,” has been re- 
ceived and laid before tin; President. 

The President sees with pleasure that your Lordship fully ad- 
mits those great principles of public law, applicable to cases of 
this kind, which this government has expressed; and that on 
your part, as on ours, respect for the inviolable character of the 
territory of independent states is the most essential foundation 
of civilization. And while it is admitted on both sides that 
there are exceptions to this rule, he is gratified to find that your 
Lordship admits that such exceptions must come within the lim- 
itations stated and the terms used in a former communication 
from this department to the British plenipotentiary here, Un- 
VOL, VI. 2G 
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donbtedly it is just, that, while it is admitted that exceptions 
growing out of the great law of self-defence do exist, those ex- 
ceptions should be confined to cases in which the “nec(‘ssity 
of that self-defence is instant, overwhelming, and leaving no 
choice of means, and no moment for deliberation.” 

Understanding these principles alike, the difl’erence between 
the two governments is only whether the facts in the case of 
the “ Caroline” make out a case of such nec('ssity for the j)ur- 
pose of self-defence. Seeing that the transaction is not recent, 
having happened in the time of one of his predecessors, seeing 
that your Lordship, in the name of your government, solemnly 
declares that no slight or disrespcc-t was intended to the sov- 
ereign authority of the United Slates ; seeing that it is ac- 
knowledged that, whether justifiable or not, tlun-ci was yet a 
violation of the territory of tlie United Htat(‘s, and that you are 
instructed to say that your government consider that as a most 
serious occurrence; seeing, finally, that it is now admitted that 
an explanation and apology for this violation was due at the 
time; the President is content to receive these acknowledgments 
and assurances in the conciliatory spirit which marks your Lord- 
ship’s letter, and will make this subject, as a com])laint of vio- 
lation of territory, the topic of no further discussion between 
the two governments. 

As to that part of your Tiordship’s note which relates to other 
occurrences springing out of the case of the “ Caroline,” with 
which occurrences the name of Alexander McLeod has become 
connected, I have to say that the government of the linited 
States entirely adheres to the sentiunnits and opinions ex])ressed 
in the communications from this dej)artinent to Mr. Fox. This 
government has admitted that, for an act committed by the 
command of his sovereign, jure belli, an individual cannot be 
responsible in the ordinary courts of another state. It would 
regard it as a high indignity if a citizen of its own, acting under 
its authority and by its special command, in such cases were 
held to answer in a municipal tribunal, and to und(;rgo punish- 
ment, as if the behest of his government were no defence or 
protection to him. 

But your Lordship is aware that, in regular constitutional gov- 
ernments, persons arrested on charges of high crimes can only 
be discharged by some judicial proceeding. It is so in Eng- 
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land; it is so in the colonies and provinces of England. The 
forms of judicial proceeding diifer in ditl’erent countries, being 
more rapid in some and more dilatory in others ; and, it may be 
add(‘d, generally more dilatory, or at least more cautious, in cases 
allecting life, in governments of a strictly limited than in those 
of a more unlimited charact(‘r. It was a sui)ject of r(?gret that 
the ndease of McLeod was so long delayed. A State court, 
and that not of the highest jurisdiction, decided that, on sum- 
mary application, embarrassed, as it would appear, by technical 
dilliculties, he could not be released by that court. His dis- 
charge shortly afterward by a jury, to whom he preferred to 
submit his case, rendered unnecessary the further prosecution 
of the legal question. It is for the Congress of the United 
States, whose attention has been called to the subject, to say 
what further provision ought to be made to expedite proceed- 
ings in such eases ; and, in answer to your Lordship’s question 
toward the close of your note, I have to say that the govern- 
ment of the United States holds itself, not only fully disposed, 
but fully competent, to carry into practic(i every jn’inciple which 
it avows or acknowledges, and to fultil every duty and obliga- 
tion which it owes to foreign governments, their citizens or 
subjects. 

I have the honor to be, my Lord, with great consideration, 
your obedient servant. 

Han I e l W e u s t e r. 

Loki) Asiibcktot, &c., &c., &c. 


MARITIME RIGHTS. 

CASE OF THE “CREOLE.” 

Mr. Wcbsler to Lord AMiirton. 

Doji:irtmciit of State, tVasliiiigton, August 1, 1842. 

My Lord, — The President has learned with much regret, 
that you are not empowered by your government to enter into 
a formal stipulation for the better security of vessels of the 
United States when meeting with disasters in jiassing between 
the United States and the Bahama Islands, and driven by such 
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disasters into British ports. This is a subject which is deemed 
to 1)0 of great importance, and which cannot, on the present 
occasion, be overlooked. 


Your Lordship is aware that several cases have occurred, 
within the last few years, which have caused much complaint. 
In some of these cases com])ensation has been made by the 
English government for the interference of the local authorities 
wiih American vess(‘ls having slaves on board, by which inter- 
ference these slaves were sc^t free. In oth(‘r cas(‘s, such com- 
pensation has been refused. It appears to the President to be 


for 1 he interest of l)oth countries 


that the recurrence of similar 


cases in future should be prevented as far as possible. 

Your liordship has been acquainted with the case of the 
“ Creole,” a ve.ssel carried into the port of Nassau last winter 
by persons who had risen upon the lawful authority of the 
vessel, and, in the accomplishment of their purpose, had com- 
inilted iiiurder on a j>erson on board. 

The o[)inions which that occurrence gave occasion for this 
government to expu'ss, in rt'gard to the rights and duties of 
friendly and civilized maritime stab's placed by Providence 
near to each other, were well considered, and are entertained 
with entire contidc'iice. The facts in the particular case of the 
‘‘Creole” are controvert(‘d ; positive and otlicious interference 
by the colonial authoriti(‘s to s(d the slaves free being alleged 
on the one sidc^, and d('ni(!d on the other. 


It is not my present pur})ose to discuss this diflference of 
opinion as to the evidence in the cas(', as it at present exists, 
because, the rights of individuals having rendered necessary a 
more thorough and a judici;d investigalion of facts and circum- 
stances attending the transaction, such investigation is under- 
stood to be now in progress, and its rt'sult, when known, will 
render me more able than at this moment to present to the 
British government a full and actairate view of the whole case. 
But it is my purpose and my duty to invite your Lordship’s 
attention to the general subject, and your serious consideration 
of some practical means of giving security to th(> coasting trade 
of the United States against unlawful annoyaiKio and interrup- 
tion along this jjart of their shore. The Bahama Islands ap- 
proach the coast of Florida within a few leagues, and, with the 
coast, form a long and narrow channel, fdled with innumerable 
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small islands and banks of sand, and the navigation is diflicult 
and dangerous, not only on these accounts, but from the vio- 
lence of the winds and the variable nature of the currents. Ac- 
cidents are, of course*, freeiuent, and necessity often compels ves- 
sels of the United States, in attemj)ting to double Cape Florida, 
to seek sludter in the ports of these islands. Along this passage 
the Atlantic States hold intercourse with the States on the 
Gulf and the Mississippi, and through it the products of the 
valley of that river (a region of vast extent and boundless fertil- 
ity) lind a main outlet to the sea in their destination to the 
markets of the world. 

No particular ground of complaint exists as to the treatment 
which American vessels usually ree(*ive in these j)orts, unless 
they happen to have slaves on board; but, in cases of that kind, 
complaints have been made, as already stated, of oliicious inter- 
fercriee of the colonial authorities with the vessel, for tljc pur- 
pose of changing the condilion in which these persons are, by 
the laws of their owji country, and of setting them free. 

In the Southern Slates of this Union slavery exists by the 
laws of the States and under the guaranty of the Constitution 
of the United States; and it has existed in them from a })eriod 
long antecedent to the time wlien tln^y ceased to be British 
colonies. In this state of things, it will ha})pen that slaves will 
be often on board coasting vessels, as hands, as servants attend- 
ing the families of their owners, or for the purpose of being car- 
ried from j)ort to port. For the security of the rights of their 
citizens, wh(*n vessels having persons of this description on 
board are driven by stress of weather, or carried by unlawful 
force, into British ports, the United States propose the introduc- 
tion of no new principle into the law of nations. They require 
only a hxithful and exa(;t observance of the injunctions of that 
code, as understood and {)ractisi‘d in modern times. 

Your Lordship observ(*s that 1 have spoken only of American 
vessels driven into British })orts by the disasters of the seas, or 
carried in by unlawful force. I (confine my remarks to these 
cases, because they are the common cases, and because they 
arc the cases which the law of nations most enijdiatically ex- 
empts from interference. The maritime law is full of instances 
of the application of that great and practical rule which de- 
clares that that which is the clear result of necessity ought to 
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draw after it no penalty and no hazard. If a sliip be driven by 
stress of weather into a prohibited port, or into an open ])ort 
with prohibited articles on board, in neither case is any forfeit- 
ure incurred. And what may be considered a still stronger case, 
it has been decided by eminent hlnglish authority, and that de- 
cision has received general approbation, that, if a vessel be driven 
by necessity into a port strictly blockad(!d, this necessity is a good 
defence, and exempts her from penalty. 

A vessel on the high seas, beyond the distance of a marine 
league from the shore, is regarded as part of the territory of the 
nation to which she btdongs, and subjected exclusively to the 
jurisdiction of that nation. If, against the will of her master or 
owner, she be drivcm or carri('d nearer to the land, or even into 


port, those who have, or who ought to have, control over her 
struggling all the while to keep her upon the high seas, and so 
within the exclusive jurisdiction of her own government., what 
reason or justice is there in creating a distinction Ix'tween her 
rights and immunities in a position thus the result of absolute 
necessity, and the same rights and immunitic^s before superior 
power had forced her out of her voluntary course? 

But, my Lord, the rule of law, and the comity and practice 
of nations, go much further than these cases of nec(‘ssiiy, and 
allow even to a merchant-vcissel, coming into any o])en port of 
another country voluntarily, for the purposes of lawful trade, to 
bring with her and k(‘ep over her, to a very considerable extent, 
the jurisdiction and authority of the laws of hia* own country, 
excluding to this extent, by consequence, the jurisdiction of the 
local law. A shij), says the })ublicists, though at anchor in a 
foreign harbor, preserves its jurisdiction and its laws. It is 
natural to consider the vessels of a nation as parts of its territo- 
ry, though at sea, as the state retains its jurisdiction over them; 
and, according to the commonly received custom, this jurisdic- 
tion is preserved over the vessels, even in parts of the sea sub- 
ject to a foreign dominion. 

This s the doctrine of the law of nations, clearly laid down 
by writers of received authority, and entirely conformable, as it is 
supposed, with the practice of modern nations. 

If a murder be committed on board of an American vessel by 
one of the crew upon another or upon a passenger, or by a pas- 
senger on one of the crew or another passenger, while such ves- 
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sel is lying in a port within the jurisdiction of a foreign state 
or sovereignty, the offence is cognizable and punishable by the 
proper court of the United States, in the same manner as if such 
offence had been committed on board the vessel on the high 
seas. The law of England is supposed to be the same. 

It is true that the jurisdiction of a nation over a vessel be- 
longing to it, while lying in the port of another, is not necessa- 
rily wholly exclusive. We do not so consider or so assert it. 
For any unlawful acts done by her while thus lying in port, and 
for all contracts entered into while there, bv her master or own- 
ers, she and they must, doubtless, be answerable to the laws of 
the place. Nor, if her master or crew, while on bt)ard in such 
port, break the peace of the community by the commission of 
crimes, can exemption be claimed for them. But, nevertheless, 
the law of nations, as I have stated it, and the statutes of gov- 
ernments founded on that law, as I have referred to them, show 
that enlightened nations, in modern times, do clearly hold that 
the jurisdiction and laws of a nation accompany her ships not 
only over the high seas, but into ])orts and harbors, or where- 
soever else they may be water-borne, for the general purpose of 
governing and regulating the rights, duties, and obligations of 
those on board thereof, and that, to the extent of the exercise 
of this jurisdiction, they are considered as parts of the territory 
of the nation herself. 

If a vessel bo driven by weather into the ports of another 
nation, it would hardly be alleged by any one, that, by the mere 
force of such arrival within the waters of the state, the law of 
that state would so attach to the vessel as to affect existing 
rights of property between persons on board, whether arising 
from contract or otherwise. The local law would not operate 
to make the goods of one man to beconui the goods of another 
man. Nor ought it to affect their })ersonal obligations, or exist- 
ing relations between themselves ; nor was it ever supposed to 
have such effect, until the delicate and exciting question which 
has caused these interferences in the. British islands arose. The 
local law in these cases dissolves no obligations or relation law- 
fully entered into or lawfully existing according to the laws of 
the ship’s country. If it did, intercourse of civilized men be- 
tween nation and nation must cease. Marriages arc frequently 
celebrated in one country in a manner not lawful or valid in an- 
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other; but did any body ever doubt tliat marriages are valid all 
over the eivilized world, if valid in the country in which they 
took place ? Did any one ever imagine that local law acted 
upon such marriages to annihilate their obligation, if the party 
should visit a country in which marriages must be celebrated in 
another form ? 

It may be said, that, in such instances, personal relations are 
founded in contract, and therefore to be respected; but that the 
relation of master and slave is not founded in contract, and 


therefore is to be re*spected only by the law of the })Iace which 
recognizes it. Wlioever so reasons encounters the authority of 
the whole body of public law from Grotius down; because 
there arc numerous instances in which the law itself presumes 
or implies contracts; and prominent among those insbinces is 
the very relation which we are now^ considering, and which rela- 
tion is holden by law to draw after it mutuality of obligation. 

Is not the relation betweem a fatluM’ and his minor children 


acknowledged wlioi tln'y go abroad ? And on what c,ontract is 
this tbunded, but a contract rais<*d by general principles of law, 
from the relation of the parties? 

Your Lordship will please to bear in mind that the proposition 
which I am endeavoring to support is, that, by the comity of the 
law of nations and tin; practice of modc'rn times, merchant-ves- 
sels entering open ])orts of other nntions, for the })urpose of 
trade, are prc'sumcd to b(i allowed to bring with tlnan, and to 
retain, for their ])rotection and govermnent, the jurisdiction and 
laws of their own country. All this, I repeat, is presumed to be 
allowed; because the j)<)rts arc open, because trade is invited, 
and because, under these circumstances, such permissioji or al- 
lowance is according to general usage. It is not denied that all 
this may be refused; and this sugg(‘sts a distinction, the disre- 
gard of which may, perhaps, account for most of the dilliculties 
arising in eases of this sort; that is to say, the distinction be- 
tween what a state may do, if it pleases, and what it is presumed 
to do, or not to do, in the absence of any positive declaration 
of its will. A state might declare that all foreign marriages 
should be regarded as null and void within its territory ; that a 
foreign father, arriving with an infant son, should no longer have 
authority or control over him; that, on the arrival of a foreign 
vessel in its ports, all shipping articles, and all indentures of 
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apprenticeship between her crew and her owners or masters, 
should cease to be binding. These, and many other things 
equally irrational and absurd, a sovereign state has doubtless 
the power to do ; but they are not to be presumed. It is not to 
be taken for granted, ah ante^ that it is the will of the sovereign 
state thus to withdraw itself from the circle of civilized nations. 
It will be time enough to believe this to be its intention when 
it formally announces that intention by appropriate enactments, 
edicts, or other declarations. 

In regard to slavery within the British territories, there is a 
well-known and clear promulgation of the will of the sovereign 
authority ; that is to say, there is a well-known rule of her law. 
As to England herself, that law has long existed ; and rec(!nt 
acts of Parliament establish the same law for the colonies. The 


usual mode of stating the ride of English law is, that no sooner 
does a slave reach the shore of England than he is free. This 
is true; but it means no more than that, when a slave comes 


within the exclusive jurisdiction of England, he ceases to be a 
slave, because the law of England ])ositively and notoriously 
prohibits and forbids the existence of such a relation between 
man and man. But it does not mean that English authorities, 
with this rule of English law in their hands, may entia* where 
the jurisdiction of another nation is acknowledged to (.*xist, and 
there destroy rights, obligations, and interests lawfully existing 
under the authority of such other nation. No such construc- 
tion, and no such effect, can be rightfully given to the British 
law. It is true that it is competent to the British Parliament, 
by express statute provision, to declare that no foreign jurisdic- 
tion of any kind should exist in or over a vessel after its arrival 
voluntarily in her ports. And so she might close all her })orts 
to the ships of all nations. A state may also declare, in the 
absence of treaty stipidations, that foreigners shall not sue in 
her courts, nor travel in her territories, nor carfy away funds or 
goods received for debts. We need not inquire what would ba 
the condition of a country that should establish such laws, nor 
in what relation they would leave her toward the states of the 
civilized world. Her power 1o inakt? such laws is uinpiestiona- 
ble ; but, in the absence of direct and })ositive enactments to 
that elfect, the presumj)tion is that the op})osites of these things 
exist. While her ports are open to foreign trade, it is to be pre- 
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sumed that she expects foreign ships to enter them, bringing 
with them the jurisdiction of their own government, and the 
protection of its laws, to the same extent that her ships and the 
ships of other commercial states carry with tliern the jurisdiction 
of tlicir respective governments into the open ports of the world* 
just as it is presumed, while the contrary is not avowed, that 
strangers may travel in a civilized country in a time of peace, 
sue in its courts, and bring away their property. 

A merchant-vessel enters the port of a friendly state, and en- 
joys while there the protection of her own laws, and is under 
the jurisdiction of her own government, not in derogation of 
the sovereignty of the place, but by the presumed allowance or 
permission of that sovereignty. This permission or allowance 
is founded on the comity of nations, like the other cases which 
have be(“n nieiitioned; and this comity is part, and a most im- 
portant and valuable part, of the law of nations, to which all 
nations are presumed to assent until they make their dissent 
known. In thi; silenct^ of any positive rule allinning, or deny- 
ing, or restraining the o[)('raiion of forihgn laws, their tacit adop- 
tion is presumed, to the usual extent. It is upon this groutid 
that the courts of law ex|)t)und contracts according to the law 
of the place in which they are mad<^ ; and instances almost in- 
numerable exist in which, by the general ))ractice of civilized 
countries, the laws of one will be recognized and often exeiait- 
ed in another. This is tin; comity of nations ; and it is upon 
this, as its solid basis, that the intercourse of civilized states is 
maintained. 

But while that which has now be(.‘n said is understood to be 


the voluntary and adopted law of nations, in cases of the vol- 
untary entry of merchant-vessels into the ports of other coun- 
tries, it is nevertheless true that vessels in such ports only 
through an overruling necessity may place their claim for ex- 
emption from irtterference on still higher principles ; that is to 
say, principles ludd in more sacred regard by the comity, the 
courtesy, or, indeed, the common sense of justice of all civilized 
states. 

Even in regard to cases of necessity, however, there are 
things of an unfriendly and offensive character, which yet it 
may not be easy to say that a nation might not do. Eor ex- 
ample, a nation might declare her will to be, and make it the 
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law of her dominions, that foreign vessels cast away on her 
shores should be lost to their owners, and subject to the ancient 
law of wreck. Or a neutral state, while shutting her ports to 
the armed vessels of belligerents, as she has a riglit to do, 
rniijht resolve on seizin" and confiscatiu" vessels of lhat do- 
scription which should be driven to take shelter in her harbors 
by the violence of the storms of the ocean. But laws of this 
character, however within tlu^ absolute competence of govern- 
ments, could only be passed, if passed at ;dl, under willing- 
ness to meet the last responsibility to which nations are sub- 

The presumption is stronger, therefore, in regard to vessels 
driven into foreign ports by necessity, and seeking only tem- 
j)orary refuge, than in regjird 1o ihose which ent(‘r them vol- 
untarily, and for purposes of trade, that they will not be 
interfered with ; and that, unless they commit, while in port, 
some act against the laws of the place, they will be permit- 
ted to receive supplies, to repair damages, and to depart un- 
molested. 

If, therefore, vessels of the United States, pursuing lawful 
voyages from port to port along their own shore, are drivtm by 
stress of weather, or carried by unlawful force, into English 
ports, the government of the Unit(;d States cannot consent 
that the local authorities in those ports shall take advantage of 
such misfortunes, and enter them for the purpose of interfering 
with the condition of persons or things on board, as established 
by their own laws. If slaves, the property of citizens of the 
United Stab's, escape into the British territories, it is not ex- 
pected that they will be restored. In that case, the territorial 
jurisdiction of England will have become exclusive over them, 
and must decide their condition. But slaves on board of 
American vessels lying in British watt'rs are not within the 
exclusive jurisdiction of England, or under the exclusive opera- 
tion of English law ; and this founds the broad distinction be- 
tween the cases. If persons guilty of crimes in the United 
States seek an asylum in the British dominions, they will not 
be demanded until provision for such cases be made by treaty; 
because the giving up of criminals, fugitive from justice, is 
agreed and understood to be a matter in which every nation 
regulates its conduct according to its own discretion. It is no 
breach of comity to refuse such surrender. 




312 


CORRESPONDENCE WITH LORD ASHBURTON. 


On the other hand, vessels of the United States, driven by 
necessity into British ports, and staying tliere no longer than 
such necessity exists, violating no law, and having no intent to 
violate; any law, will claim, and there will bo claimed for them, 
protection and security, freedom from mol(‘station, and from all 
interfenamce with the charaeb'r or condition of persons or things 
on board. In the opinion of the government of the United 
States, sneh vessels, so driven and so detained by necessity in a 
friendly port, ought to be regarded as still j)ursuing their original 
voyage, and turned out of their direct course only by disaster, 
or by wrongful violence; that they ought to reetdve all assist- 
ance necessary to enable them to n'sume that direct course ; 
and that interference and molestation by the local authorities, 
where the whole voyage is lawful, both in act and intent, is 
ground for just and grave conijilaint. 

Your Jjordship’s discernment and large experience in atlairs 
cannot fail to suggest to you how important it is to merchants 
and navigators engaged in tin; coasting trade of a country 
so large in extent as the United States, that they should feel 
secure against all but the ordinary causes of maritime loss. 
The possessions of the two gov(;rnments closely approach 
each other. This proximity, which ought to make us friends 
and good neighbors, may, without ])roper care and regulation, 
itself prove a ceaseless cause of vexation, irritation, and dis- 
quiet. 

If your Lordship has no authority to enter into a stipulation 
by trt*at V for the prevention of such occurrences hereafter as 
have already happened, occurrences so likely to disturb that 
peace b(;tw<'en the two countries which it is the object of your 
Lordship’s mission to establish and confirm, you may still be so 
far acquainted with the sentiments of your government as to 
be able to engage that instructions shall be given to the local 
authorities in the islands, which shall lead them to regulate 
their conduct in conformity with the rights ol citizens of the 
United States, and the just expectations of their government, 
and in such manner as shall, in future, take away all reasona- 
ble ground of complaint. It would be with the most profound 
regret that the President should sec that, while it is now hoped 
so many other subjects of difl'ercnce may be harmoniously ad- 
justed, nothing should be done in regard to this dangerous 
source of future collisions. 
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I avail myself of this occasion to renew to your Lordship the 
assurances of iny distingui.shed consideration. 

Danikl Webster* 

Lorp Ashruktox, &.C., &c., &c. 

Lord Ashburton to Mr. Webster. 

WiislniigtOTi, August 6, 1842'. 

Sir, — You may well be assured lhat I am duly sensible of 
the great importance of the subject to wliich you call my at- 
tention in the note which you did me the honor of addressing 
me the 1st instant, in which you inform me that the President 
had beim phrased to express his regret that I was not empow- 
ered by my government to (niter into a formal stipulation for 
the better security of vessels of tlie United States when meet- 
ing with disasters in passing between the United States and 
the Bahama Islands, and driven by such disasters into British 
ports. 

It is, I believe, unnecessary that I should tell you tliat the 
case of the “ Creide ” was known in lAondon a few days only be- 
fore my departure. No complaint had at that time been made 
by Mr. Everett. The subj(‘et was not, therefore, among those 
which it was the immediate object of my m-ission to- discuss. 
But at the same time I must admit that, from the moment I 
was aci|uainted with the facts of this case, I was sensible of all 
its importance, and I should not think myself without power 
to consider of some adjustment of, and remedy for, a great ac- 
knowledged difficulty, if I could see my way clearly to any sat- 
isfactory course, and if I had not arrivi'd at the conclusion, after 
very anxious consideration, that, for the reasons which I will 
state, this c|ucstion had bettia be treated in London, where it 
will have a much increased chance of settlement on- terms like 
to satisfy the interests of the United States. 

The immediate case of the “ Creole ” would be easily disposed 
of, but it involves a cla.ss and description of cases which, for the 
purpose of ailbrding that se(3urity you seek for the trade of 
America through the Bahama Channel, brings into considera- 
tion questions of law, both national and international, of the 
highest importance ; and, to increase the delicacy and difficulty of 
the subject, public feeling is sensitively alive to every thing con- 
nected with it. These circumstances bring me to the convic- 
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tion, that, although I really believe that nmcli may be done to 
meet the wishes of your government, the means of doing so 
would be best considered in London, where immediate refer- 
ence may be had 1o the highest authorities on every point of 
delicacy and difficulty that may arise. Whatever I might at- 
tempt would be more or less under the disadvaiitfige of bt'ing 
fettered by apjH-ehensions of responsibility, and I might thereby 
be kept within limits which my government at home might 
disregard. In other words, I believe you would have a better 
chanct; in this setthnuent with tlnmi than with me. I state 
this after some imperlVart endeavors, by corres])ondence, to 
come at satisfactory explanations. If [ were in this instance 
treating of ordinary material interests, I should proeecul with 
more confidence; but, anxious as I unhfigiK'dly am that all 
questions likely to disturb the future understanding ladwecn 
us should be averted, I strongly recommend tliis question of 
the security of the Bahama Channel being referred for discus- 
sion in London. 

This opinion is more <lecidedly confirmed by your very elab- 
orate and important argnment on the application of the gen- 
eral principles of the law of nations to these subjee,ts, an argu- 
ment to Avhich your authority necessarily gives great W{'ight, 
but in which T would not presimni to follow you with my own 
imperfi'ct means. Great Britain and the United States, cov- 
ering all the seas of the world with their commt'rce, have the 
greatest possible interest in maintaining sound and pure princi- 
ples of international law, as well as the practice of reciprocal 
aid and good offices in all their harbors and possessions. With 
respect to the latter, it is satisfactory to know that the dispo- 
sition of the respective governments and people leaves little to 
be desired, with the single exception of those very delicate and 
perplexing questions which have! riu’cntly arisen from tin; slate 
of slavery, and even these seem confined, and likely to continue 
to be confined, to the narrow passage of the Bahama Channel. 
At no other part of the British possessions are American ves^ 
sels with slaves ever likely to tou(di, nor are they likely to touch 
there otherwise than from the pressure of very urgent necessity. 
The difficulty, therefore, as well as the desired remedy, is appar- 
ently confined within narrow limits. 

Upon- the great general principles affecting this case we do 
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not differ. You admit that if slaves, the property of American 
citizens, escape into British tcirriiories, it is not expected that 
they will be restored ; and you may be well assured that there 
is no wish on our part that they should reach our sliores, or 
that British possessions should be used as decoys for the vio- 
lators of the laws of a friendly neighbor. 

When these slaves do reach us, by whatever means, there is 
no albirnative. The present state of British law is in this re- 
spect too well known to require repetition ; nor need 1 remind 
you that it is exactly the same with the laws of every part of 
the United States where a state of slavery is not recognized ; 
and that the slave put on shores at Nassau would be dealt with 
exactly as would a foreign slave lauded, under any circumstan- 
ces whatever, at Boston. 

But what constitutes the being within British dominion, from 
which these consequences are to follow ? Is a vessel passing 
through the Bahama Channel, and forced involuntarily, either 
from storm or mutiny, into British waters, to be so considered? 
What power have the authorities of those islands to take cog- 
nizance of persons or property in such vessels ? These are 
questions which you, Sir, have; discussed at great length, and 
with evident ability. Although you have advanced some prop- 
ositions which rather surjaise and startle me, I do not pretend 
to judge them; but what is very clear is, that great principles 
are involved in a discussion which it would ill become me light- 
ly to enter upon ; and I am contirmed by this consideration in 
wishiiig that the subject be referred to where it will be perfectly 
weighed and examined. 

It behooves the authorities of our two governments well to 


guard themselves against establishing by their diplomatic inter- 
course false precedt'uts and principles, and that they do not, for 
the purpose of meeting a passing difficulty, set examples which 
may hereafter mislead the world. 

It is not intended on this occasion to consider in detail the 
particular instances which have given rise to these discussions. 
They have already been stated and explained. Our object is 
rather to look to the means of future prevention of such occur- 
rences. That this may be obtained 1 have little doubt, al- 
though we may not be able immediately to agree on the precise 
stipulations of a treaty. On the part of Oreat Britain, there 
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are cerfain great principles too deeply rooted in the consciences 
and sympathies of the people for any minister to be able to 
overlook ; and any engagement I might make in opposition to 
them would be instantly disavowed ; but, at the same time that 
we maintain our own laws within our own territories, we are 
bound to respect those of our neighbors, and to listen to every 
possible suggestion of means of averting from them every an- 
noya^nce and injury. I have great confid(*nee that this may be 
efleetually done in the presemt instance ; but the ease to be met 
and reme'died is new, and must not be too liastily dealt with. 
You may, however, be assured that measures so important lor 
the preservation of friendly intercourse between the two coun- 
tries shall not be neglected. 

In the mean time, I can engage that instructions sliall be given 
to the governors of her Majesty’s colonies on the southern bor- 
ders of the United States to ex('cute their own laws with care- 
ful attention to the wish of their government to maintain good 
neigh])orhoo(l, and that tlu're shall be no oflicious intcrh'rcncc 
with Anieri('an vessels driven by accident or by violence into 
those ports. The laws and duties of hos])itality shall be exe- 
cuted; and tlies(' seem neither to rec|uire nor to justify any fur- 
ther in([uisition into th(^ stat(‘ of pcTsons or things on ])oard of 
vessels so sitnated tleiii may be indispensable to enforce the ob- 
servance of th(‘. municipal law of tlie colony, and the proper 
regulation of its harbors and wat('rs. 

A strict and careful attention to th(*se rules, applied in good 
faith to all transactions as tluw arise, will, I hope and believe, 
without any abandonment of great and general principles, lead 
to the avoidance of any excitement or agibition on this very 
sensitive subject of slavery, and cons(xpuaitly of those irritat- 
ing feelings which may have a tend('ncy to bring into peril all 
the great interests connected with the niaintcnance of p(‘ace. 

T further trust that friendly seiitinients, and a conviction of 
the importance of cherishing them, will on all occasions lead 
the two comitries to consider favorably any further arrange- 
ments which may be judged necessary for the reciprocal pro- 
tection of their interests. 

I hope, Sir, that this explanation on this very important sub- 
ject will be satisfactory to the President, and that he will see 
in it no diminution of that earnest desire, which you have been 
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pleased to rccognizci iii me, to perforin my work of reconcilia- 
tion and friendship ; but that he will rather ])erceive in my sug- 
gestion, in this particular instaiuje, that it is made with a well- 
founded hope of thereby better obtaining the object we ha"*e 
ill view. 

I beg to renew to you. Sir, the assurances of my high con- 
sideration. 

Ashburton. 

Iloir. WKr.STKR, &C.J &c., &c. 


Mr. Wchrter lo Lord ArJd)Hrlon. 

Department of State, Wasliington, Auf^ust 8 , 1842 . 

My liORD, — T have the honor to acknowh'dge the receipt of 
your Jjordship’s note of the 6th instant, in answer to mine of the 
1st, upon the subject of a stipulation for tlu; better security of 
American vessels driven by accident or carried by force into the 
British West India ports. 

The President would have been gratified if you had felt 
yourself at liberty to proceed at once to consider of some proper 
arrangement, by formal treaty, for this object; but there may 
be weight in the ri'asons which 3’ou urge for referring such mode 
of stipulation for consideration in Loudon. 

Th(’ President places his reliance on those })rinciples of pub- 
lic law which were stated in my note to your Lordship, and 
which an; regarded as eijually w(*U founded and important; 
and on your Lordship’s engagement that instructions shall be 
given to the governors of laa* Majesty’s colonies to execute 
their own laws with canl’ul attention to the wish of their gov- 
ernment to maintain good mughborhood, and that there shall 
be no ollicious interference with Anu'rican vessels driven by 
accident or by violence into those ports ; that the laws and du- 
ties of hospitality shall be ext'cuted, and that thi‘se seem nei- 
ther to refjuirc nor to justify any further inquisition into the 
state of persons or things on board of vessels so situated than 
may be indispensable to ('iiforce the observance of the munici- 
pal aw of the colony, and the proper regulation of its harbors 
and waters. He indulges the hope, nevertheless, that, actuated 
b}' a just sense of what is due to the mutual interests of the 
two countries, and the maintenance of a permanent })eacc be- 
tween them, her Majesty’s government will not fail to see the 
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importance of removing, by such further stipulations, by treaty 
or otherwise, as may be found to be necessary, all cause of com- 
plaint connected with this subject. 

I have the honor to be, with high consideration, your Lord- 
ship’s obedient servant, 

Daniel Webster. 

Lord Ashburton, &c., &c., &c. 


I M P R E S S M E N T. 


Mr. Wch.ster to Lord Ashburton. 


Dcparliriont of State, Wasliington, August 8, 1842. 

My TiORD, — We have had several converstiiions on the sub- 
ject of impressment, but I do not understand that your Lord- 
ship has instructions from your government to negotiate upon 
it, nor docs the govt'riunent of the United Sttites see any utility 
in opening such negotiation, unless the British government is 
prepared to renounce the practice in all future, wars. 

No cause has produced to so great au extent, and for so long 
a period, disturbing and irritating mnuences on tlie political 
relations of the United States and England, as the impress- 
ment of seamen by British cruisers from Ameriiain merchant- 
vessels. 


From the commencement of the French Bevolution to the 
breaking out of the war between the two countries in 1812 , 
hardly a year elapsed without loud complaint and cairiK'st re- 
monstrance. A deep feeding of opposition to the right claimed, 
and to the })ractice (‘xercised under it, and not uufrerpiently ex- 
ercised without the least regard to what justice and humanity 
would have dictated, even if the right itsedf had been admitted, 
took possession of the public mind of America, and this feeling, 
it is well known, cooperated most powerfully with other causes 
produce the state of hostilities which ensued. 

At difl’crent periods, both before and since the war, negotia- 
tions have taken jiiacte between the two governments, with the 
hope of finding some means of quieting these complaints. At 
some times, the effectual abolition of the practice has been re- 
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quested and treated of; at other tinics, its temporary suspen- 
sion; and at other times, again, the limitation of its exercise, 
and some security against its enormous abuses. 

A common destiny has attended these etforts; they have all 
failed. The question stands at this moment where it stood 
fifty years ago. Tlui nearest approacli to a settlement was a 
convention })roposed in 1803, and which had come to the point 
of signature, when it was broken off in consequence of the 13rit- 
ish government insisting that the narrow seas should be ex- 
pressly excepted out of the sphere over wliich the contemplated 
stipulation against impressment should extend. The American 
minister, Mr. King, regarded this exception as quite inadmis- 
sible, and chose rather to abandon tlie negotiation than to ac- 
quic'scc in the doctrine which it proposed to (istablish. 

England asserts the right of impressing British subjects, in 
time of war, out of neutral mer(diant-v(issels, and of (hiciding 
by her visiting otlicers who, among the crews of such merchant- 
vessels, are British subjects. Slui asst'rts this as a legal exer- 
cise of th(! prerogative of the crown; which prerogati\'c is al- 
leged to be founded on the English taw of the pca'petual and 
indissoluble allegiance of the subject, and his obligation under 
all circumstanci's, and for his whole life, to render military ser- 
vice to the crown whenever uajuired. 

This statement, made in the words of eniimmt British jurists, 
shows at once that the English claim is far broader than the 
basis or platform on which it is raiscal. The law relied on is 
Eimlish law ; the oblii^ations insisted on are obliii^ations exist- 
ing between the crown of England and its subjects. This law 
and these obligations, it is admitted, may be such as England 
may choose they shall be. But then they must be (a)iilined to 
the parties. Impressment of seamen out of and beyond Eng- 
lish territory, and from on board the ships of other nations, is 
an interference with the rights of oilier nations; is further, 
therefore, than English prerogative can legally extend ; and is 
nothing but an attempt to euforci^ the jieculiar law of England 
beyond the dominions, and jurisdiction of the crown. The 
claim asserts an extra-territorial authority for the law of British 
prerogative, and assumes to exercise this extra-territorial au- 
thority, to the manifest injury and annoyance of the citizens 
and subjects of other states, on board their own vessels, on the 
high seas. 
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Every merchant-vessel on the seas is rightfully considered as 
part of the territory of the country to which it belongs. The 
entry, therefore, into such vessel, being neutral, by a belligerent, 
is an act of force, and is, prinia facie^ a wrong, a trespass, which 
can be justified only when done for some purpose allowed to 
form a sullicieut justilicalion by the law of nations. But a 
British cruiser enters an American merchant-vessel in order to 
take therefrom suppos(‘d British subjevis ; oll’ering no justilica- 
tion, therefore, under tlu^ law of ualions, but claiming the right 
under the law of PJngland respecting the king’s jirerogative. 
This cannot be defended. English soil, English territory, J^hig- 
lish jurisdiction, is the ajipropriate s})lier(i for the operation of 
English law. The ocean is the sphere of tlu^ law of nations; 
and any merchant-vessel on the seas is by that law uiuhir the 
protection of the laws of her own nation, and may claim im- 
munity, unless in cases in which that law allows her to be en- 
tered or visitiul. 

If this notion of perpetual allegiance, and the consequent 
power of the prerogative, was the law of the world; if it formed 
part of the conventional cod»^ of nations, and was usually prac- 
tised, like the right of visiting neutral ships, for the purpose of 
discovering and seizing enemy’s ))roperty, then iiiq)ressrncnt 
might be debmded as a coniinon right, and there would be no 
remedv for the evil till the national cod(j shoidd be altcu’cd. But 
this is by no means the case. There is no such j)rinciple incor- 
porated into the code of nations. Tiie doctrine stands only as 
E»]glish law, not as a national law ; and English law cannot be 
of force beyond Phiglisli dominion. Whatevia* duties or rela- 
tions that law creates between the sovereign and his subjects 
can be enforcisd and maintained only within the realm, or proper 
possessions or territory of the soven'ign. There may be quite 
a.s just a j)r(!r()gative right to the property of subjects as to their 
personal services, in an exigency of the state; but no govern- 
ment thiidvs of controlling by its own laws property of its sub- 
jects situated abroad ; much less does any government think of 
entering the territory of another power for the purpose of seiz- 
ing such property and applying it to its own uses. As laws, the 
prerogatives of the crown of England have no obligation on 
persons or property domiciled or situated abroad. 

“ When, therefore,” says an authority not unknown or un- 
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regarded on cither side of the Atlantic, “we speak of the 
right of a state to bind its own native subjects everywhere, we 
speak only of its own claim and exercise of sovereignty over 
them when they return within its own territorial jurisdiction, 
and not of its right to compel or recpiire obedifaicc to such laws, 
on the part of otlier nations, within their own territorial sover- 
eignty. On the contrary, every nation has an exclusive right 
to regulate persons and things within its own territory, accord- 
ing to its sovereign will and public polity.” 

The good sense of these jn'incij)les, their rcmarkal)le perti- 
nency to the subject now und(‘r (tonsideration, and the extraor- 
dinary conse([uciKtes resulting from the British doctrini', are sig- 
nally manifested by that which we see taking place ev('ry day. 
Kiigland acknowledges herself overburdened with population 
of the poorer classes. Every instance of the emigration of per- 
sons of those classes is regarded by her as a bcaietit. England, 
tlit'reforc, (‘ucourages emigration; means are notoriously sup- 
plied to emigrants, to assist their c.onveyanc(‘, from public funds; 
and the New World, and most (‘specially these Unit(Ml States, 
receive th(‘, many thousands of Ina* subjects thus ejected from the 
bosom of tluiir natixa; land by the nt‘(!essitics of their condition. 
They come away from poverty and distress in over-crowded cit- 
ies, to seek ('inployment, comfort, and new homes in a country 
of free institutions, possf'ssed by a kindred race, speaking their 
own language, and having laws and usages in many respects 
like those to which they have been aecustoim'd ; and a country 
which, uj)on the whole, is found to ])ossess more attractions for 
persons of tlnnr character and condition than any otlu'r on the 
face of the globe. It is statc'd that, in the (juart(‘r of tlie year 
ending with June last, mou' than twenty-six thousand emigrants 
left the single port of Liverpool for the United States, being four 


or live times as many as left the same ])ort within the same pe- 
riod for the British colonic's and all other ])arts of the world. 
Of these crowds of emigrants, many arrive in (^ur cities in cir- 
cumstances of great destitution, and the cliarities of the eountry, 
both public and private, ar(‘. stn'crely taxed to ndieve their imme- 
diate wants. In time tln^y mingle with the new community 
in which tiny find themselves, and seek means of living. Some 
find (‘inployment in the (dties, others go to the fr()nti(‘rs, to cul- 
tivate lands reclaimed from the forest; and a greater or less 
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number of the residue, becoming in time naturalized citizens, 
enter into the merchant service under the flag of their adopted 
country. 

Now, my Lord, if war should break out between England 
and a European power, can any thing be more unjust, any 
thing more irreconcilable to tlie general sentiments of mankind, 
than that England should seek out these persons, thus encour- 
aged by lier and compelled by their own conditioji to leave 
their native homes, tear them away from their new employ- 
ments, their new political relations, and their domestic connec- 
tions, and force them to undergo the dangers and hardships of 
military service for a country which has thus eiiased to be their 
own country? Certainly, certainly, my Lord, there can be but 
one answer to this question. Js it, not far morti reasonable that 
England should cither prevent such (unigration of her subjects, 
or that, if she encourage and promote it, sh(‘ should leave them, 
not to the embroihneiit of a double and contradictory allegiance, 
but to their own voluiitary choic(‘, to form such relations, [)olit- 
ical or social, as tln^y see tit in tin* country where they arc to 
find their bread, and to the laws and institutions of which they 
are to look for defence and prot('ction ? 

A question of such serious inq)ortantH^ ought now to be put 
at rest. If the United States give shelter and prob'ction to 
those whom the policy of England annually casts u])on their 
shores; if, by the benign intliiences of tlieir government and 
institutions, and by the happy condition t)f tin; country, thos(i 
emigrants beconni raised from poverty to comfort, tinding it 
easy even to become land-hold(‘rs, and being jdlowed to [)artake 
in the enjoyment of all civil rights; if all this may lx; done, 
(and all this is done, undca* tin; countenance and tMicourage- 
rnent of England h('rself.) is it not high tinn? that, yielding 
that which had its origin in feudal ideas as inconsistent with 
the present state of society, and especially with the intercourse 
and relations subsisting betweeji the Old World and the New, 
England should at hnigtli formally disclaim all right to the 
services of such persons, and renounce all control over their 
conduct ? 

But impressment is subject to objections of a much wider 
range. If it could be justified in its application to those who 
are declared to be its only objects, it still remains true that, in 
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its exercise, it touches the political rights of olhcr governments, 
and endangers the security of tlu'ir own native subjects and 
citizens. The sovereignty of the; state is concerned in main- 
taining its exclusive jurisdiction and possession over its mer- 
chant-ships on the seas, except so far as the law of nations 
justifies intrusion upon that possession for special purposes; 
and all experience has shown, that no member of a crew, wher- 
ever born, is sate, against inipr(‘ssment wlien a ship is visited. 

'I'he evils and injuries resulting from thci actual practice can 
hardly be overstatixl, and have (^ver })roved tlKunselves to be 
such as should lead to its relinquishment, even if it were found- 
ed in any debmsible pi'ine/q)h‘. 'Phe diniculty of discriminating 
between English subjects and American citizens has always 
been found to be great, even when an honest purpose of dis- 
crimination has existed. But the lieutenant of a man-of-war. 


having necessity for men, is apt to be a summary judge, and 
his decisions will be quite as significant of his own wants and 
his own power as of the truth and justice of the case. An ex- 
tract from a letter of Mr. King, of tla^ loth of April, 1797, to 
the Anu'riean Screretarv of State, shows something of the enor- 
mons extent of tlu'se wrongful seizuri's. 

“Instead of a lew, and these in many instances equivocal 
eases, I have,” says he, “sinei^ the month of .Tuly past, made 
apjilication for tln^ discharge from British men-of-war of two 
hundred and seventy-one si'amen, who, stating themselves to 
be ^Vmerieans, have claimed my inti'rferenee. Of this number, 
eighty-six have been ordered by the Admiralty to be discharged, 
thirty-sevi'ii more have been detained as British subjects or as 
American volunteiTs, or for want of ])roof that they are Amer- 
icans, and to my ajiplieations for tlu'. discharge of the remain- 
ing one hundnal and forty-eight I have received no answer; 
the ships on board of which these seamen were detained hav- 
ing, in many instances, sailed before an examination was made 
in conseiiuence of my application. 

“ It is certain that some of those who have applied to me are 
not American citizens, but the exceptions are, in my opinion, 
few, and the evidence, exclusive of certitieates, has been such 
as, in most cases, to satisfy me that the applicants were real 
Americans, who have been forced into the British service, and 
who, with siilgular constancy, have generally persevered in re- 
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fusing pay or bounty, though in sonic instances they have been 
in services more than two years.” 

But the injuries of imjiri'ssrnent are by no means confined to 
its immediate sulijeets, or the individuals on whom it is prac- 
tised. Vessels suffer from tli(‘ weakening of their crews, and 
voyages are oftiai delayed, and not unfreiiuently broken up, by 
subtraction from the number of necessary hands by impress- 
ment. And what is of still greater and more general moment, 
the fear of impressment has been found to create great dilli- 
culty ill olitaining sailors for the American merchant service in 
times of Knropi'an war. Seafaring men, otherwise inclined to 
enter into that service, are, as ex])erienee has shown, deterred 
by the fi'ar of finding tlnmiselves ere long in compulsory mili- 
tary service in Ih'itish ships of war. Many instances have oc- 
curred, fnlly estalilished by proof, in which raw seamen, natives 
of the United Stati's, fresh from the fields of agriculture, enter- 
ing for the first time; on sliipboard, have been impressc'd before 
they made tin? land, placed on the decks of British men-of-war, 
and conipt'lled to serve; for years before tln'y could obtain their 
release, or re'visit their conntrv and tln'ir homes. 8nch in- 
stances liecome known, and their etfeet in discouraging young 
men from engaging in the ima’chant service of their country 
can neither be doubted nor wondered at. More than all, my 
Uord, the practice of iiuprc'ssment, whenever it has existed, has 
produced, not conciliation and good feeling, but resentment, 
exasperation, and animosity between the two great commercial 
countries of the world. 


In the calm and quiet which have succeeded the late war, a 
condition so favorable for disjiassionate consideration, Ungland 
herself has (‘vidcntly seen the harshness of impressuK'nt, even 
win'll ex('rcis('d on seamen in her own merchant service, and 


she has adopted measures calculated, if not to ronoimce the 
power or to abolish the practice, yet at least to supiTsede its 
necessity by other means of manning the royal navy more com- 
patible with justice and the rights of individuals, and far more 
conformable to the sjiirit and sentiments of the age. 

Under these circumstances, the government of the United 
States has used the occasion of your Lordship’s pacific mission 
to review this whole subject, and to bring it to your notice and 
that of your government. It has rellected on the past, pondered 
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the condition of the present, and (nideavored to anticipate, so far 
as might be in its j)o\ver, the probable future ; and I am now to 
communicate to your Lordship the result of these deliberations. 

The American government, then, is prepared to say that the 
practice of imj)ressing seamen from American vessels cannot 
hereafter be allowed to take place. That practice is founded on 
princi])les which it docs not recognize, and is invariably attend- 
ed by conse(|uences so unjust, so injurious, and of such formi- 
dable magnitude, as cannot be sul^mitted to. 

In the early disputes between the. two governments on this so 
long contested topic, the distinguislual person to wliose hands 
were first intrust(;d the seals of (his dejiartment di'clared, that 
“the simplest rule will be, that the vessel being American shall 
be evidence that the seamen on board arii such.” 

Fifty years’ experience, the niter failure of many negotiations, 
and a careful ri^consideration, now had, of the whole subject, at 
a moment when the passions are laid, and no present interest 
or emergency exists to bias the judgment, have fully convinced 
this government that this is not only tlu; simplest and best, but 
the only rule, which can be adopted and observed, consistentl}’ 
with the rights and honor of the United States and the security 
of their citizens. That rule announces, therefore, what will 
hereafter be the principle maintained by their government. In 
every regularly-documented American merchant-vessel the crew 
who navigate it will iind their protection in the Hag which is 
over them. 

This announcement is not made, my Lord, to revive useless 
recollections of the past, nor to stir the embers from fires which 
have been, in a great degree, smothered by many years of peace- 
Far otherwise. Its purpose is to extinguish those fires eirectu- 
ally, before new incitlents arise to fan them into flame. The 
communication is in the spirit of jieace, and for the sake of 
peace, and springs from a deep and conscientious conviction 
that high interests of belli nations n'quire this so long contested 
and controverted subject now to be finally put to rest. I per- 
suade myself that you will do justice to this frank and sincere 
avowal of motives, and that you will communicate your senti- 
ments in this respect to your government. 


VOL. VI. 


* Mr. Jefiersou. 
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This letter closes, my Lord, on my j^art, our official corre- 
spondence ; and I gladly use the occasion to ofler you the assm*- 
anee of my high and sincere regard. 

.La X I V. L W i ; B s t r r. 

Loud Asiiburtox, &c., &c. 


Lord Ashburlon to Mr. Webster. 

Wiisliingtoi), Au'^nst 9, 1842. 

Sir, — The note you did me the honor of addressing me the 
Bth instant, on the subject of impressment, shall be transmitted 
without delay to my government, and will, you may b(‘. assured, 
receive from them the deliberate attention which ils importance 
deserves. 

The object of my mission was mainly the sidtlement of exist- 
ing subjects of diffi'renee ; and no difreuaices have or could hav(^ 
arisen of late y(‘ars with resp<'ct to impressment, because the 
practice has, since the pea(R*, wholly ceased, and cannot, con- 
sistently with existing laws and regrdations for manning her 
Majc.'sty’s navy, be, und(‘r tlie jiresent circumstance’s, reiu'wed. 

Desirous, hoAvev(>r, of looking far forward into futurity to an- 
ticipate even possible causes of flisagreement, and sensible; evf 
the; anxiety (.)f the* Anu'riean people on this grave subje’c.t of 
past irritation, I sheuild be; sorry in any way to discourage the; 
attempt at some* settleme-nt e)f it; and, although without au- 
thority to eTiter upon it here* eluring the; limite*el e'ontimiance of 
my mission, T entertain a eon(ieie;nt lieipe that this task may be; 
accomplished, when undertake'u with the s})irit of e*anele>r and 
conciliation which has markeel all our late ne*gotiations. 

It not being our inte*ntie’>n te) endeavor ne>w to e*e.)me tei any 
agreement on this subject, I may be permitte'd to abstain from 
noticing at length your very ingenions arguments relating to it, 
and from diseaissing the grave*r matters of constitutie^nal and 
international law growing out of them. These sutliciently show 
that the question is one; reepiiring calm conside*ration ; thongli I 
must, at the same time, admit that they jirovc a strong ne’ces- 
sity of some settleMne*nt for the preservation of that good under- 
standing which, I trust, we may flatten ourselves that our joint 
.abens have now sucee-eded in establishing 

I am well aware that the laws of our two countries main- 
tain opposite principles respecting allegiance to the sovereign. 
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America, receiving every year by thousands the emigrants of 
Europe, maintains tlie doctrine suitabhi to her condition, of the 
right of transferring allegiance at will. The laws of Great Brit- 
ain have maintained from all time tlie opposite doctrine. The 
duties of alh'giance are licld to be indefeasiblti ; and it is believed 
that this doctrine, under various modilications, prevails in most, 
if not in all, the (;ivili/ed states of Europe. 

Immigration, the modern mode by which tin* })opulation of 
the world peaceably iinds its level, is for the benelit of all, and 
eminently for the l)enefit of humanity Tlui fertile deserts of 
Auuaica are gradually advancing to llie highest state of cultiva- 
tion and production, while the emigrant acquires comfort which 
his own eonlined home, could not afford him. 

1' there were, any filing in our laws or our practice on either 
side fending to imj)ede this march of provichaitial humanity, we 
could not be too ('ager to providti a remedy ; but as this does 
uot a])|)ear to be the case, w'(‘ may sah'ly leave this j)art of 
th<^ subj<>et without indulging in abstract spiaailations having 
no materia,! practi(md applii'afion to matters in discussion be- 
tw(‘(;n us. 

But it must be admitted that a serious practical question does 
arise, or, rather, has exisled, from practices formerly attending 
tin; mode of manning the British navy in times of war. The 
])rinciple is, that all sul^jects of the crown arc, in case of neces- 
sity, l)ound to scrv{‘ their country, and the seafaring man is nat- 
urally taken for fhe inival servici'. This is uot, as is sometimes 
s(q)posed, any arbifrary princi])le of monarchical government, 
but one founded on tlu' natural duty of every man to defend the 
life of his country; and all the analogy of your laws would 
lead lo the conclusion, that tin* same priiu'iphi would hold good 
in the Unifed States if their geographical position did not make 
its application unnecessary. 

The very anomalous condition of the two countries with rela- 
tion to each other here creates a serious dilTiculty. Our people 
are not distinguishable; and, owing to the peculiar habits of 
sailors, our vessels arc very generally manned from a I'.onmion 
stock. It is dillicult, under these circumstances, to execute laws 
which at times have been thought to be essential for the exist- 
ence of the country, without risk of injury to others. The ex- 
tent and importance of those injuries, however, are so formida 
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ble, that it is admitted that some remedy should, if possible, be 
applied; at all evenis, it must be fairly and honestly attempted. 
It is true, that during the conlinuancc of peace no practical 
grievance can arise ; but it is also true, that it is for that reason 
the projx^r season for llie calm and deliberate consid('ration of 
an important subject. I have much reason to hope that a sat- 
isfactory arrangement respecting it may be made, so as to set 
at r(?st all apprehension and anxiety; and I will only further re- 
peat the assurance of the sincere disposition of my government 
favorably to consider all matt(‘rs having for their object the pro- 
moting and maintaining undisturlx'd kind and friendly feelings 
with the United States. 

I beg. Sir, on this occasion of closing the correspondence 
with you connected with my mission, to express the satisfaction 
I feel at its successful termination, and to assure you of my high 
consideration and personal estc'cm and regard. 

AsiinURTON. 

IIoK. Daniel Webster, &c., &c. 
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Mr. Webster to the President of the United States. 

l)(‘parlinent of State, W^^asliin^ton, February 26, 1843* 

The Seereliiry of SUile, 1o whom lias biaai referred a resolu' 
tioii of the Ifonse of llepreseiilai i vi's oi’ tlie .*2:2d iiislaiit, rec^iiest- 
imr that the President of tlu' LJniled 8t:i1es “ eommiuiicatc to 
that house, if not in his opinion iiniiroper, wlialever eorrespond- 
cnee or communieai ion may have been reei'ived from Ihe Ih’it- 
ish government resjieeting iln; Presidiait's eonslriu-lion of the 
late treaty (toneluded at AVashington, as it coneerns an alleged 
right to visit Americ'an vi'ssi'ls,*’ has the honor to rc'port to the 
President that jMr. Pox, lu'r Pritaimie Majesty's Phivoy Plxtraor- 
dinary and Minister Pienij)(>tt*ntiar\ , eame to t he Di'partiTnmt of 
State on ihe :2-lth instant, and informed the Si'eretary that he 
had ri'eeived from liord Ab<'rde<'n, her Majesty's prineipal Scc- 
rihary of State; for Poreign All'airs, a desputeh, under date of the 
18th of January, which he was direetcal to read to the Secretary 
of State, of the Pniteal States. 

dJie substanee; of tin* (les[)ateh was, that there was a state- 
ment ill a ])aragraj)h of tin; Presideail's message to CVingress, 
at the opening of the, pre'semt session, of stalous imjiort, because, 
lo persons nnaeeiuainted with the; facts, it would teiul to convey 
the supposition, not. only that the* ([la'stion of the right of search 
had been disavow(*d by the jilenipotentiary at Washington, but 
that Great J5ritain hatl made concessions on that })oint. 

That the Presid(;nt knew that the right of search never 
formed the subject of disiaisskni during the late negotiation, 
and that neither was any i;onct‘ssion recpiired by the United 
States government, nor made by Great Britain. 

28 * 
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That the engagement entered into by the parties to the treaty 
of Washington for suppressing the African slave-trade was un- 
conditionally pro}msed and agreed to. 

That the British government saw in it an attempt, on the 
part of the government of the United States, to give a practical 
effect to their repeated declarations against that trade, and rec- 
ognized with satisfaction an advance toward the humane and 
enlightened policy of all Christian states, from which they an- 
ticipated much good. That Great Britain would scru))ulously 
fulfil the conditions of this engagement, but that from the prin- 
ciples which she has constantly ass(‘rted, and which are record- 
ed in the correspondence between the ministers of the United 
States in England and herself in 1811, England had not reced- 
ed, and would not recede. That he had no intention to renew, 
at present, the discussion upon the subject. Tliat his last note 
was yet unansw('red. That the President might be assured 
that Great Britain would always respect tin; just (‘laims of the 
United States. That the British governnnmt made no preten- 
sion to interfere hi any maniKa* whatever, either by detention, 
visit, or search, witli vessels of the United States, known or be- 
lieved to be such; but that it still maintained, :ind would (exer- 


cise when necessary, its own right to ascertain the genuineness 
of any Hag which a suspected vessel might bear; that if, in the 
exen-ise of this right, cilh(‘r from involuntary error, or in spite 
of ev(‘ry precaution, loss or injury should bi' sustained, a })rompt 
reparation would be alTorded ; but that it should entertain, for a 
singh^ instant, the notion of abandoning the right itsi'lf, would 
be (juite imjiossible. 

That these observations had been rendered necessary by the 
message to Congress. That the President is undoubttKll}'^ at 
liberty to address that assembly in any tiTins which he may 
think pro])er; but if the (Queen’s sca'vants should not deem it 
expedient to advise her INTajesty also to advert to th(‘se ti)j)ics 
in her speech from the throne, they desired, nevertheless, to hold 
themselves perfectly free, when ([uestioned in Parliament, to 
give all such explanations as they might feel to be consistent 
with tlunr duty and necessary for the elucidation of the truth. 

The paper having been read, and its contents understood, Mr. 
Fox was told, in reply, that the subject would be taken into con- 
sideration, and that a despatch relative to it would be sent at 
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an early day to the American minister in London, who would 
have instructions to read it to her Majesty’s principal Secretary 
of State for Foreign Affairs. 

Daniel Webster. 

To THE President. 


Mr. Webster to Mr. Ererelt. 

Department of State, Wasliington, Marcli 28, 1813. 

Sir, — I transmit to you with this despatch a message from 
the President of the United States to Congress, communicated 
on the 27th of February, and accoin})anied by a report made 
from this department to the President, of the substance of a de- 
spatch from Lord Aberdeen to Mr. P’ox, which was by him read 
to me on the 241 h ultimo. 

Lord Aberdeen’s despatch, as you will perceive, was occa- 
sioned by a passage in tlie Ih'csident’s im^ssage to (yongn'ss at 
the opening of its late session. T’he particular passage is not 
stated by his Lordship; but no mistake will be committed, it is 
presumed, in considering it to be that whicli was quoted by Sir 
Robert Peel and other genthanen in the debate in the House 
of Commons, on the an.^wer to the C^ueen’s speech, on the 3d 
of F ebruary. 

The President regrets that it should liave become noccssarv 
to hold a di})lomatii*. corrcsjiondence u})on the subject of a com- 
munication from the Inaid of the executive government to the 
legislature, drawing after it, as in this cas(‘, the further necessity 
of referring to observations made by [lersons in high and respon- 
sible stations, in debates of [lublic bodies. Such a necessity, 
however, seems to be unavoidably incurred in consecjuence of 
Lord Aberdeen’s despatch; for, althougli the President’s recent 
message may be regarded as a clear ex})osition of his opinions 
on the subject, yet a just nvspect for lu'r Majesty’s government, 
and a disposition to meet all questions with promptness, as well 
as with frankness and candor, require that a formal answer 
should be made to that despatch. 

The words in the message at the opening of the session 
which are complained of, it is supposed, are the following: 
“ Although Lord Aberdeen, in his correspondence with the 
American envoys at London, expressly disclaimed all right to 
detain an American ship on the high seas, even if found with a 
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cargo of slaves on board, and r(;stri(d(;cl tlie British pretension 
to a mere elaim to visit and iiupiire, yet it could not well be 
discerned by the executive of the Unit(?d Statics how such visit 
and inquiry could be nifulc without d(‘tention on the voyage, 
and conseciucnt interru})tion to tlu^ tradti. It was regarded as 
the right of search, present(?d only in a n«nv form and expressed 
in diU'erent words ; and I therefore felt it to be iny duty dis- 
tinctly to (h'dari*, in my annual message to (a)ngr(‘ss, that no 
such concession could be mad(‘, and that the United Stales had 
both th(^ will and the ability to ('iiforce tlu'ir own laws, and to 
protect their flag from being used for purposes wholly forbidden 
by those laws, and obnoxi(,)us to the moral censure t)f the 
world.” 

This statement would tend, as liord Alx'rdeen thinks, to 
convey tin; supposition, not only that the: (pieslion of the. right 
of search had been disavowed by the British phmipotentiary at 
Washington, but that (treat Britain had made ('oneessions on 
that point. 

Lord Alxaxh'en is entirely correct in saying that tln^ claim of 
a right of search was not disc.uss<Hl during the late lu'gotiation, 
and that iK'itluu’ was any concession recpiired by this govern- 
ment, nor made by that of Ina* Britannic Majesty. 

The eighth and ninth articles of th(‘. tnaity of Washington 
constitute a muinal stij)nlat ion for coiK*ert(‘d etlbrts to abolish 
the African sla\a‘-trade. d’lu' stipnia tit)n, it may be admitted, 
has no otla'r eth'cts on the pretensions of ('ither jJarty than this: 
Clr(!at Britain had clainu'd as a ri^hf, that whi(;h this govevji- 
ment could not admit to be. a rtg///, and, in the exercise of a 
just and proper spirit of amity, a mode was resorted to which 
might render unnecessary both the assertion and th<r denial of 


such claim. 

There probably ar(^ those, who think that what Lord Aber- 
deen calls a right of visit, and whi<'h Ikj at.teni])!?-. to distinguish 
from the right of s(',arch, ought to have bc(m expressly acknowl- 
edged by the government of the United States. At the. same 
time, there are those on the other side, who think that the for- 
mal surrend(u- of such right of visit should have been demanded 
by the United States as a precedent condition to the negotia- 
tion for treaty sti])nlations on the subject of the African slave- 
trade. But the treaty neither asserts the claim in terms, noi 
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denies the claim in terms; it neither formally insists upon it, 
nor formally renouncc's it. Still, the whole proceeding shows 
that the object of the stijmlation was to avoid snch dilferences 
and disputes as had already arisen, and the sc^rious practical 
evils and inconveniences which, it cannot be d('nied, are always 


liable to result from the practice which Glreat Britain had assert- 


ed to be lawful. 


These evils and 


inconveniences had been ac- 


knowledged by both governriK'nts. Th(‘y had been such as to 
cause much irritation, and to threaten to didurb the amicnnhle 


sentiirKMits which prevailed Ixdween them. Both governments 
were sincerely desirous of abolishing tln^ slave-trade; both gov- 
ernments were ecpially desirous of avoiding o(^easion of com- 
plaint by their respective citizens and subjects; and both govern- 
ments regarded the eighth and ninth artich's as clfectnal for tlu'ir 
avowed purpose, and likely, at the same time, to prest-rve all 
friendly relations, and to take away caus(.*s of future individual 
complaints. The treaty of Washington was intended to fulfd 
the obligations entered into by the to'aty of CJhent. It stands 
by itself; is clear and intelligible. It sjx'aks its own language, 
and manifests its own purpose. It ‘needs no interpretation, and 
re(piires no comment. As a fact, as an important occmrrence in 
national int.ercours(', it may havt* important bearings on ('xisting 
questions respecting the pul)lic law; and individuals, or p»‘rhaps 
governments, may not agree as to what tlu'se bearings really 


Great Britaiji has discussions, if not controversies, with 


other great European stales upon the subject of visit or search. 

These states will iiaturallv make tluMr own commentarv on the 

«■ 

treaty of Washington, and draw tlanr own inferences from the 
fact that such a tr(‘aty has been entcard into. Its sti|)nlations, 
ill the mean time, are jdain, (‘xplicit, and satishietory to both 
parties, and will be fullilled on the ])ari. of th(i United States, 
and, it is not doubted, on the part of Great Britain also, with 
the utmost good faith. 

Holding this to be the true character of the treaty, T might, 
pcrha])s, excuse myself from entering into the consideration of 
the grounds of that claim of a right to visit m(‘rchant-ships for 
certain purposes, in time of peace, which Lord Aberdeen asserts 
for the British government, and declares that it can never sur- 
render. But I deem it right, nevertheless, and no more than 
justly respectful toward the British government, not to leave the 
point without remark. 
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In his recent message to Congress, the President, referring to 
the language of Lord Aberdeen in Ids note to Mr. Everett of 
the 20th of December, 1841, and in his late despatch to Mr. 
Fox, says: “These declarations may well lead us to <lonbt 
whether the apparent did’erence betw(!en the two governments 
is not rather one of definition than of prineijide,” 

Lord Aberdeen, in his noti; to you of the 20th of December, 
says; “The undersigned again renounces, as he has already 
done in the most explicit terms, any right on the part of the 
British govermmmt to si;!ireh American v(*ssels in time of peace. 
The right of search, except wlnm specially (Hinci'ded by treaty, is 
a pure belligerent right, and can have no exislence on the high 
seas during })cnce. The undersigned a))j)r('h(mds, however, that 
the right of search is not confined to tin' verification of the na- 
tionality of tile vessi'l, but also ('xtends to tin' object of the voy- 
age and the nature of the cargo. M’Ik; sole jnirjiose of the British 
cruisers is to ascertain whether the vessels they meet with are 
really Am(*rican or not. The right asserted has, in truth, no n;- 
semblanec to the right of S(‘ar(4i, cither in principle or jiractiee. 
It is simply a right to satisfy the jiarty who has a legitimate in- 
terest in knowing tlie truth, that the vessel actually is what 
her colors announoix This right we concc'de as freely as we. 
exercise. The British cruisers are. not inslriuded to detain 


American vessels uinha* any circumstances whatever; on the 
contrarv, they are ordered to abstain from all interfiM'i'nce with 
tlxmi, !){' thev slavers or ollu'rwise. But. where rijasonabh* sus- 
pieion exists that tin* Anu'rican Hag has Ixmmi abusivl for tlie 
purjiosc of covering tin* vi'ssel of another nation, it. would ap- 
])car scarcely cn'dible, had it not be(*n made manifest, liy the. 
repeated protestations of their n'presentati ve, that the govern- 
ment of th<^ United States, which has stiirmatized and abolished 
the trade itself, should object to the adoption of such means 
as are. indispimsably necessary for ascertaining the truth.” 

And in his recent despatch to Mr. Fox his Lordship turther 
says: “That tlie Presidimt might be assured that Great Britain 
would always r(;s))ect the just claims of the United States. 
That the British government made no pretension to interfere 
in any manner whati'ver, either by detention, visit, or search, 
with vessels of the United States, known or believed to be 
such; but that it still maintained, and would exercise when 
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necessary, its own right to ascertain the gonnincness of any 
flag which a suspected vessel might hear; that if, in the exer- 
cise of this right, either from involuntary error, or in spite of 
every precaution, loss or injury should be sustained, a prompt 
rej)aration would be afl’orded ; but that it should entertain, for 
a single instant, the notion of abandoning tin? right itself, would 
be quite impossible.” 

This, then, is the British claim, as asserted by her Majesty's 
government. 

In his remarks in the speech alreiidy referred to, in tin; 
House of Commons, the first minister of the crown said : 


“ There is nothing more distinct than the right of visit is from 
the right of search. Hearch is a belligerent right, and not to 
be exercised in time of jieace, excM'pt when it has been conceded 
by treaty. 'Ldie right of stxireh extc'iids not only to the vessel, 
but to the cargo also, d’he right of visit is quite distinct from 
this, though the two are ofbni confounded. The right of 
search, with respect to American vessels, w(‘ entirely and ut- 
terly disclaim ; nay, more, if w<i knew that an AiiKaican ves- 
sod wer(i furnislied with all the mat('rials u'qnisite for the slave- 
trade, if we kiK'W that tlu!: decks W{*r(i prepau'd to receive 
hundreds of human l)eijigs within a spac<‘ in whicOi life is 
almost im[)0ssibl(‘, still we should ])e bound to let that Ameri- 
can vessel pass on. But tln^ right we claim is to know whether 
:i vess(!l ])r(‘tending to be ^Vinerican, and hoisting the Ameri- 
can flag, be. bond Jidc AuK'ricfin.” 

Th(i Bresid(Mit’s message is regarded as holding opinions in 
opposition to these. 

Tli(‘ British gov(’rnment, then, supposes that the right of visit 
and the right of si'arcdi are essentially distinct in their nature, 
and that this dilference is wtdl known and generally acknowl- 
edged ; that the dillerenee between them consists in their dif- 
fenmt objects and purposes: one, the visit, having for its object 
nothing but to ascertain the nationality of the vessel ; the 
other, the search, by an inquisition, not only into the nation- 
ality of the vessel, but the nature and object of her voyage, 
and the true ownership of her cargo. 

The government of the United States, on the other hand, 
maintains that there is no such well-known and acknowledged, 
nor, indeed, any broad and generic dillerenee between what has 
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been usually called visit, and what has been usually called 
scarcl) ; that the right of visit, to be effectual, must come, in 
the end, to include search ; and thus to exercise, in peace, an 
authority which the law of nations only allows in times of war. 
If such well-known distinction exists, wlnn'e are the proofs 
of it? What writers of authority on public law, what adjudi- 
cations in courts of admiralty, what public treaties, recognize 
it? No such n'cognilion has presented itself to the govern- 
ment of the United States; but, on the contrary, it understands 
that public writers, courts of law, and solemn treaties have, for 
two ctMituries, us(‘d the words “visit” and “search” in the 


same sense. What (Ireat Hritain and 


United State 


mean by the “ right of search,” in its broadest sense, is called 
by Continental writers and jurists by no other name than the 
“right of visit.” Visit, tlnaxdbn', as it has been understood, 
implies not only a right to in([iiirc into the national character, 
but to detain the vessel, to stop the progress t)f the voyage, to 
examine papers, to dia-ide on their n'gnlarity and authentiiaty, 
and to make inquisiiion on board for taiemy’s property, and in- 
to the business which the vessel is engaged in. In other words, 
it describes the entire right of bellig('rent visitation and search. 
Such a right is justly disclaimed by the Brilisli government in 
time of })eace. Tln‘y, nev('rth(‘less, insist on a right which they 
denominate a right of visit, and by that word describe the claim 
which ilit'y assert. It is proptT, and due to the importance 
and delicacy of the questions involved, to take care that, in dis- 
cussing tlu'iii, both governments understand the terms which 
may be used in tin? saijie sense. If, indeed, it should be mani- 
fest, that the ditb'rence between th(‘ ))arties is only verl)al, it 
might be ho|)e(l that no hann would be done ; but the govern- 
ment of the United States thinks itself not justly chargeable 
with excessive jealousy, or with too great scrupulosity in the 
use of words, in insisting on its opinion that there is no such 
distinction as tlu^ Hritish govertiment maintains between visit 
and search ; and that there is no right to visit in time of peace, 
except in tlui (‘X(!cution of revenue laws or other municipal 
regulations, in which cases the right is usually exercised near 
the coast, or within the marine league, or where the vessel is 
justly suspected of violating the law of nations by piratical ag- 
gression; but, wherever exercised, it is a right of search. 
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Nor can the United States government agree that the term 
“ right ” is justly applied to such exercise of power as the Britisli 
government thinks it indispensable to maintain in certain cases. 
The right asserted is a right to ascertain whether a merchant- 
vessel is justly entitled to the protection of the flag which she 
may happen to have hoisted, such vessel being in circumstances 
which render h<'r liable to the siis[)icion, first, that she is not 
entitled to Ihe jirolection of the Hag; and secondly, that, if not 
entitled to it, she is, either by tlie law of Kngland, as an English 
vessel, or under the provisions of treaties with certain European 
powers, subject to the sujX'rvision and search of British cruisers. 
And yet Lord Aberdeen says, ‘‘ that if, in tlu; cixcavise, of this 
right, either from involuntary error, or in sjiite of every jirecau- 
tion, loss or injury should be sustaiiu'd, a prompt rejiaration 
would be afforded.*’ 

It is not easy to perceiv(‘, how these consccpiences can be ad- 
mitted justly to flow from the fair exercise of a clear right. 11 
injury be produced by tlie exercise of a right, it would seem 
strange that it should repaired, as if it had Ix'en the effect 
of a wrongful act. 'TIh) gem'ral rule of law certainly is, that, 
in the proper and prudent exercise of his own right, no one is 
answerable for undesigned injuries. It may be said that the 
right is a qualified rigiit ; that it is a right to do certain acts of 
force at the risk of turning out to bc^ wrongdoers, and of being 
made answerable for all damages. But such an argument 
would prove eviay trespass to be matter of right, subject only 
to just responsibility. If force wimh* allowed to such reasoning 
in other cases, it would follow that an individuaFs right in his 
own property was hardly mort' than a well-founded claim for 
compensation if he should be deprived of it. But compensa- 
tion is that which is rendered for injury, and is not commuta- 
tion, or forced (Hpiivalent, for acknowlialgial rights. It implies, 
at least in its general interjiretation, the commission of some 
wrongful act. 

But, without pressing further these inquiries into the accu- 
racy and propriety of definitions and the use of words, 1 pro- 
ceed to draw your attention to the thing itself, and to consider 
what these acts are which the British government insists its 
cruisers have a right to perform, and to what consequences 
they naturally and necessarily tend. An eminent member of 

VOL. VI. 29 



338 


THE RIGHT OF SEARCH. 


the House of Commons* thus states the British claim, and his 
statement is acquiesced in and adopted by the first minister of 
the crown : — 

“ The claim of this country is for the right of our cruisers to 
ascertain whether a men^hant-vessel is justly entitled to the pro- 
tection of the flag which she may ha})pen to have hoisted, such 
vessel being in circumsiances which rendered her liable to the 
suspicion, first, that she was not entitled to the protection of 
the flag; and, secondly, if not entitled to it, she was, either 
under the law of nations or the provisions of treaties, subject 
to the supervision and control of our cruisers.-’ 

Now the question is, By inhat means is this ascertainment to 
be effected? 

As we understand the general and settled rules of public law, 
in respect to ships of war sailing under the authority of their 
government, “ to arrest pirat(‘s and other ])ul)lic offendcu's,” there 
is no reason why they may not approach any V(‘ssels descried at 
sea for the purpose of ascertaining their real characters. Such 
a right of approach seems in(lis])ensable for the fair and discreet 
exercise of their authority; and the use of it cannot be justly 
deemed indicative of any design to insult or injure those they 
approach, or to impede them in their lawful commerce. On 
the other hand, it is as clear that no ship is, under such circum- 
stances, bound to lie by or wjiit the approacli of any other ship. 
She is at full liberty to pursue her voyage in her own way, and 
to use all necessary precautions to avoid any suspected siiiister 
enterprise or hostile attack. Her right to the free use of the 
ocean is as perfect as that of any other ship. An entire eipiality 
is presumed to exist. She has a right to consult her own safety, 
but at the same time she must take care not to violate the rights 
of others. She may use any precautions dictated by the pru- 
dence or fears of her oHicers, either as to delay, or the progress 
or course of her voyage; but she is not at liberty to inflict inju- 
ries upon other innocent j)arties simply because of conjectural 
dangers. 

But if the vessel thus approached attempts to avoid the ves- 
sel approaching, or does not comply with her commander’s order 
to send him her papers for his inspection, nor consent to be vis- 

* Mr. Wood, now Sir Charles Wood, Chancellor of the Exchequer. 
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ited or detained, what is next to be done ? Is force to be used ? 
And if force bo used, may that force be lawfully repelled ? 
These questions lead at once to tlic elemental principle, the 
essence of the. British claim. Suppose the merchant-vessel be 
in truth an American vessel engaged in lawful commerce, and 
that she does not choose to be detained. Suppose she resists 
the visit. What is the consequence? In all cases in which 
the bt‘lligercnt right of visit exists, resistance to the exercise of 
that right is regarded as just cause of condemnation, both of 
vessel and cargo. Js that ptmalty, or what other penalty, to be 
incurred by resistance to visit in time of peace? Or suppose 
that force be met by force, gun returned for gun, and the com- 
mander of the cruiser, or some of his seamen, be killed; what 
description of offence will have been committed ? It would be 
said, in behalf of the commander of the cruiser, that he mis- 


took the vessel for a vessel of England, Brazil, or Portugal ; but 
does this mistake of his take away from the American vessel 
the right of self-defence ? The writers of authority declare it 
to be a jn'iiiciple of natural law, that the privilege of self-de- 
fenc<^ exists against an assailant who mistak(*s the object of his 
attack for another whom he had a right to assail. 

Lord Aberdeen cannot fail to see, tlnn'cldre, what serious con- 


se(pieiiccs might ensue, if it were to be admitted that this claim 
to visit, in time of peace, howev('r limited or defined, should be 
permitted to exist as a strict matter of right; for if it exist as a 
right, it must be followed by corresponding duties and obliga- 
tions, and the failure to fulfil those duties would naturally draw 
penal consequences after it, till ere long it would become, in 
truth, little less, or little other, than the belligerent right of 
search. 


If visit or visitation be not acconqianied by search, it will be 
in most cases merely idle. A sight of papers may be demand- 
ed, and papers may be producc'd. But it is known that slave- 
traders carry false papers, and dilferent sets of papers. A search 
for other pajicrs, then, must be made where suspicion justifies 
it, or else the whole proceeding would be nugatory. In sus- 
picious cases, the language and general appearance of the crew 
are among the means of ascertaining the national character of 
the vessel. The cargo on board, also, often indicates the coun- 
try from which she comes. Her log-books, showing the previous 
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course and events of her voyage, her internal fitting up and 
equipment, are all evidences for her, or against her, on her alle- 
gation of character. These matters, it is obvious, can only be 
ascertained by rigorous search. 

It may be asked. If a v(issel may not be called on to show 
her papers, why does she carry papers ? No doubt she may be 
called on to show her papers ; but the question is. Where, when, 
and by whom? Not in time of peace, on the high seas, where 
her rights are equal to the rights of any other vessel, and where 
none has a right to molest her. The use of her papers is, in 
time of war, to prove her neutrality when visited by bellige- 
rent cruisers ; and in both peace and war, to show her national 
character, and the lawfulm^ss of her voyage, in those ports 
of other countries to which she may proceed for purposes of 
trade. 


It appears to the government of the United States, that the 
view of this whole subject which is the most naturally taken is 
also the most legal, and most in analogy with other cases. Brit- 


ish cruisers have 


a ri^lit to detain British merchaiitineii for cer- 


tain ptirposes; and they have a right, aciptired by treaty, to 


detain imn'cliant-vcssels of several other nations for the 


same 


purposes. But they have no right at all to detain an American 
mereliant-vcsscl. This Lord Aberdeen admits in the fullest 


manner. Any detention of an American vc'ssel by a British 
cruiser is therefore a. wrong, a trespass ; although it may be done 
under the belief that sin; was a British vessel, or that she be- 


longed to a nation which had conceded the right of such deten- 
tion to the British cruisers, and the trespass therefore an invol- 
untary trespass. If a ship of war, in thick wa^ather, or in the 
darkness of the night, fire upon and sink a neutral vessel, under 
the belief that she is an (‘uemy’s vessel, this is a trespass, a 
mere wrong; and cannot be said to be an act done under any 
right, accompanied by responsibility for damages. So if a civil 
otlicca on land have ])rocess against one individual, and through 
mi.stake arrest another, this arrest is wholly tortious; no one 
would Ihink of saying that it was done under any lawful exer- 
cise of authority, sul)j(x;t only to responsibility, or that it was 
any thing but a iriere trespass, though an unintentional trespass. 
The municipal law does not undertake to lay down beforehand 
any rule for the government of such cases ; and as little, in the 
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opiciion of the government of the United States, does the pub- 
lie law of the world lay down beforehand any rule for the gov- 
ernment of eases of involuntary trespasses, delentions, and inju- 
ries at sea; except that in ])()tli classes of cases law and reason 
make a distinction between injuries committed through mistake 
and injuries committed by design; the former being entitled to 
fair and just com])ensation, the latter demanding exemplary 
damages, and sometimes ])(Tsonal punishment. The govern- 
ment of the United States lias freipienlly made known its opin- 
ion, which it now repeats, that llu-; practice of detaining Ameri- 
can vessels, though subject to just compensation if such deten- 
tion afterward turn out to have been without good cause, 
however guarded by instriudions, or liowever cautiously exer- 
cised, necessarily leads to serious inconvenience and injury. 
The amount of loss cannot be always well ascertained. Com- 
pensation, if it be adi'quate in the amount, may still neces- 
sarily be long delayed ; and the pendency of such claims al- 
ways proves troublesome to the governments of both countries. 
These detentions, too, frequently irritate individuals, cause 
warm blood, and })roduc(‘- nothing but ill etfects on the amicable 
relations existing between the countries. We wish, therefore, 
to put an end to them, and to avoid all occasions for their 
recurrence. 


On the whole, the government of the- United States, while it 
has not conceded a mutual right of visit or search, as has been 
done by the parties to the quintuple treaty of December, 1841, 
docs not admit that, by the law and practice of nations, there is 
any such thing as a right of visit, tlistinguished by well-known 
rules and delinitions from the ri«ht of search. 

It does not admit that visit of American merchant-vessels by 
British cruisers is founded on any right, notwithstanding the 
cruiser may suj)pose such vessel to be British, Brazilian, or Por- 
tuguese. We cannot but see that the detention and exainina- 
tion of American vessels by British cruisers has already led to 
consequences, and fear that, if continued, it would still lead 
to further consequences, highly injurious to the lawful com- 
merce of the United States. 

At the same time, the government of the United States fully 
admits that its Hag can give no immunity to pirates, nor to any 
other than to regularly documented American vessels. It was 

29* 
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upon this view of the whole case, and with a firm conviction of 
the truth of those sentiments, that it cheeiTnlly assumed the 
duties contained in the treaty of Waslnngton; in the hope that 
thereby causes of difliculty and difi’erenco might be altogether 
removcHl, and that the two powers might bt' enabled to act con- 
currently, cordially, and efli'ctnally for the suppression of a traf- 
fic which both reg.ird as a rej^roaeh upon tin; eivili/alion of the 
age, and at war with ev<'ry principle of humanity and every 
Christian scnitiment. 

The government of the United Riates has no interest, nor is 
it under the influence of any opinions, which should h'ad it to 
desire any derogation of the just authority and rights of mari- 
time power. But in the (•onvietions which it entertains, and in 
the measures which it has adopted, it has b('en govaaiK’d solely 
by a sincere desire to support those jtrineiph's and those prac- 
tices which it believes to be conformable to jtublie law, and fa- 
vorable to the peace and harmony of nations. 

Both houses of Congress, with a remarkable degixa* of una- 
nimity, have made cx))r('ss provisions for carrying into etli'ct the 
eighth article of the treaty. An American s(|uadron will imme- 
diately proceed to the coast of Africa. Instructions for its com- 
mander arc in the course of pn'paration, and copies will be fur- 
nished to the British governnumt; and the President (tonlidently 
believes, that tlie cordial concurrence of the two governments 
in tin; mode agreed on will be mou; etfeetnal than any ellbrts 
yet made for the suj)[)ression of the slave-trade. 

You will read this dc'spatch to Lord Aberdeen, and, if he de- 
siu; it, give him a copy. 

I am. Sir, cYc., &c. 

B A M m- W I B S T I". R. 

Edwaud Evjekktt, Esq., &c., &c., &c. 


As soon as it became known that the treatv of the iiOth of December, 
1841 (commonly called the quintuple treaty), had been signed by the 
five leading Euro])ean powers, (Jencral Cass, at that time UniUid States 
Minister in France, uddu'ssed a letter to M. Guizot, the French Minister 
for Foreign A [fairs, which was of the nature of a protest against the said 
treaty. A copy of this letter, bearing date the 13th of February, 1842, 
was transmitted by General Cass to Mr. Webster, in a despatch of the 
15th of the same month. To this communication the following reply 
was. returned by Mr. Webster. 



THE RIGHT OF SEARCH. 


343 


Mr. Webster to General Cass. 

Department of Stxite, Washington, April 5, 1842. 

Sir, — By the arrival of the steam-packet at Boston, on the 
27th day of last rriouih, I had the honor to receive your several 
despatches down to the 2Gth of February. That vessel had 
been so long delayed on the jiassage to America, that, after the 
receipt here of the communications brought by her, there was 
not time to prepare answers in s(‘ason to reach Boston before 
the time fixed for her departure on her return. The most I was 
able to do was to write a short note to Mr. Everett, to signify 
that the mail from London had come safe to hand. 

The President has l)een closely attentive to recent occurrences 
in Europe connected with the treaty of the five ])owers, of which 
we reeciived a copy soon after its signature in December. lie 
has witnessed with especial interest the sentiments to which 
that treaty appears to have given rise in France, as manifested 
by the debates in the Chambers and the publications of the 
Parisian press; and he is now olllcially informed of the course 
which you felt it to be your duty to take, by the receipt of a 
copy of the letter addressed by you to iM. Cuizot, on the 13th of 
February. 

When the President entered upon the duties of his present 
office in April of last year, a eorresjiondence, as you know, had 
been long pending, and was still pending, in London, between 
the minister of the United States and her Britannic Majesty's 
Secretary of State for Foreign Allairs, respecting eerttiin seiz- 
ures and detentions of American vessels on the coast of Africa 
by armed British cruisers, and, generally, respecting the visita- 
tion and search of American vessels by such cruisers in those 
seas. A general approbation of Mr. Stevenson’s note to the 
British minister in regard to this subject was soon after commu- 
nicated to that gentleman, by the President’s order, from this 
department. The state of things in England in the early part 
of last summer did not ap])ear to favor a very active continu- 
ance or prosecution of this correspondence ; and, as Mr. Steven- 
son had already received permission to return home, no new 
instructions were addressed to him. 

Circumstances occurred, as you are aware, which delayed 
]VIr. Everett’s arrival at the post assigned to him as Minister to 
London ; and, in the mean time, in the latter part of August 
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the correspondence between Lord Palmerston and Mr. Steven- 
son was, somewhat unexpectedly, resumed, not only on the 
subject of the African seizures, but on other subjects. 

Mr. Everett arrived in London only in the latter part of No- 
vemlx'r ; and, in fact, was not presented to the Queen until 
the IGth day of December. While we were waiting to hear of 
his appearance at his post, the session of Congress was fast 
approaching; and, under these circumstances, the Presidcjit felt 
it to be his duty to announce, jmblicly and solemnly, ihe- prin- 
ciples by which the government would be conducted in regard 
to the visitation and search of ships at sea. As one of the most 
considerable, commercial, and maritime states of tin; world, as 


interested in whatev(T may in any degree endanger or threaten 
the common independence of nalions upon the seas, it was fit 
that this government should avow the sentiments which it has 
heretofore always maintained, and from which it cannot under 
any circumstances depart. You are quite too well acquainted 
with the language of the. message, on which your letter is bot- 
tomed, to need its recital here. It exjnesses what we consider 
the true American doctrine, and that which will, therefore, gov- 
ern us in all future negotiations on the subject. 

While instructions for Mr. Ev(‘ret1; were in the course of prep- 
aration, signifying to him in what manner it might be practica- 
ble to presc'rvc the peace* of the country consistently with the 
principles of the message, and yet so as to enable the govern- 
ment to fulfil all its duties, and meet its own wishes, and the 
wishes of the people of the Unite'd States, in regard to the siq> 
pression of the African slave-trade, it was announced that the 
English government had afipointial Jjord Ashburton as special 
minister to this country, fully authorized to treat of and definite- 
ly settle all matters in ditference between the two countrii^s. Of 
course, no instructions w('rt; forwarded to Mr. l^lverett respecting 
any of those matters. You perceive, then, that up to the pres- 
ent moment we rest upon tin; sentiments of the message; be- 
yond the fair scope and pur[)ort of that document we are not 
committed on the one hand or on the other. We reserve to 


ourselves the undiminished right to receive or to offer propo- 
sitions on the delicate subjects embraced in the treaty of the 
five powers, to negotiate thereupon as we may be advised, nev- 
er departing from our principles, but desirous, while we care- 
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fully maintain all our rights to the fulh'st extent, of fulfilling 
our duties also as one of th(3 maritime stah's of the world. 

The President considers your letter to M. Guizot to have 
been founded, as it purports, upon the inessage delivered by 
him at the opening of the present scission of Congress ; as in- 
tending to give assurance to the French government that the 
principles of that message would be adlu'red to, and that the 
government of the United States would regret to see other na- 
tions, especially Franc(‘, an old ally of the United States and 
a distinguished champion of th(^ liberty of the seas, agree to 
any arrangement bidween other states which might in its influ- 
ences produce efiects unfavorable to this country, and to which 
arrangement, therefore, this country itself might not be able to 
accede. 

The President directs me to say, that he approves your letb'r, 
and warmly commends the motives which animated you in 
jiresenting it. The whole subj(‘ct is now Ixdori' ns here, or will 
be shortly, as Lord Ashlinrton arrived last evening; and, with- 
out intending to intimati'- at present what inodes of settling this 
point of dilTerence with Fiiigland will be proposed, you may re- 
ceive two proposition as certain: — 

1st. That, in tlu'. absence of treaty stipulations, the United 
States will maintain the immiinitv of merchant-vi'ssds on the 
seas to the fullest extent which the law of nations authorizes. 

2d. That, if the govennnent of tla^ United States, animated 
by a sincere desire to put an (‘ud to the African slave trade, 
shall be induced to enb'r into trcxity stipulations for that pur- 
pose with any foreign pow('r, thos{* stipulations will be such as 
shall be strictly limited to their true and single objf'ct, such as 
shall not be embarrassing to imuH-ent comnu'rce, and sudi, es- 
pecially, as shall neither imply any imxjuality, nor can tend in 
any way to establish such inequality, in their jiracticul opera- 
tions. 

You arc requested to communicate these sentiments to IM. 
Guizot, at the same time that you signify to him the Prcside.nt’s 
approbation of your letter; and are rcqm'sted to add nn expres- 
sion of the sincere pleasure which it gives the Presidc'iit to see 
the constant sensibility of the French government to the main- 
tenance of the great principles of national equality upon the 
ocean. Truly sympathizing with that government in abhor- 
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rence of the African slave-trade, he appreciates the high mo- 
tives and the comprehensive views of the true, permanent inter- 
est of mankind, which induces it to act with great caution in 
giving its sanction to a measure susceptible of interpretations, 
or of modes of execution, whicli might be in opposition to the 
independence of nations and the freedom of the seas. 

I am, &c. 

Daniel Webster, 

Lewis Cass, Esq., &c., &c., &c. 
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PrcsidcnCs Messa^c^ transmitting- the Treaty of Washington to 

the Senate.'*' 

To THE Senate of the United States : 

I have the saiisl’action to communicate to the Senate the 
results of the negotiations recently had in this city with the 
British minister special and extraordinary. 

These results comprise, — 

1st. A treaty to settle and define the boundaries between the 
territories of the United States and the j)ossessions of her Bri- 
tannic Maj(;sty in North America, for the suppression of the Af- 
rican slave-1 rade, and tlui surrender of criminals, fugitive from 
justice, in certain cases. 

2d. A. corresjrondence on the subject of the interference of 
the colonial authorities of the British West Indies with Ameri- 
can merchant-vessels driven by stress of weather, or carried by 
violence, into the jiorts of those colonies. 

8d. A correspondence upon the subject of the attack and 
destruction of the steamboat “ Caroline.” 

4th. A correspondence on the subject of impressment. 

If this treaty sliall receive the approbation of the Senate, it 
will terminate a difl’erence respecting boundary, which has long 
subsisted between the two governments, has been the subject 
of several ineflectual attempts at settlement, and has some- 
times led to great irritation, not without danger of disturbing 
the existing peace. Both the United States and the States more 
immediately concerned have entertained no doubt of the valid- 


* This Message was written by Mr. Webster. 
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ity of the American title to nil the territory which has been in 
dispute; but that iitlc was controverted, and the government 
of the United States had agreed to make the dispute a subject 
of arbitration. One arbitration had been actually had, but had 
failed to settle the controversy ; and it was found, at the com- 
mencement of last year, that a correspondence had betm in 
progress between the two governments for a joint commission, 
will) an ultimate uderencc to an umj)ire or arbitrator, with au- 
thority to make a final decision. That correspondence, how- 
ever, liml been retarded by various occmTcnces, and had come 
to no delinite result when the sjx'cial mission of Lord Ashbur- 
ton was announced. This movement on the part of l^ngland 
atforded, in the judgment of the exeiailive, a favorable oppor- 
tunity for making an attempt to settle this long-existing con- 
troversy by some agreement or treaty, without further reference 
to arbitration. It seemed entinly proper, that, if this purpose 
were entertained, consultation should be had with the authori- 
ties of the States of IMaine and IMassachusidts. Letters, there- 


fore, of which copies are herewith communicated, were addressed 
to th(^ governors of those States, suggesting that commissioners 
should be appoint(;d by each of them, respectively, to re])air to 
this city and confer with the authorities of this government on 
a line by agreeimait or compromise, with its eipiivalents and 
compensations. This suggestion was nu't by both States in a 
spirit of candor and patriotism, and jironijitly complied with. 
Four commissioners on the part of Maine, and three on the part 
of Massachusetts, all persons of distiiuttion and high character, 
were duly ajipointed and commissioned, and lost no time in pre- 
senting themselves at the. s(‘at of the government of the United 
States. Tlu'se. commissioiu'rs have bi'cn in correspondence 
with this govianment, during the period of the discussions ; have 
enjoyed its contidenci; and freest communications; have aided 
the general object with their counsel and advice; and, in the 
end, have unanimously signified their assent to the line proposed 
in the treaty. 

Ordinarily, it would be no easy task to ri^concile and bring 
together such a variety of intiTcsts in a matter in itself dillicult 
and perplexed; but the efforts of the government, in attempting 
to accomplish this desirable object, have been seconded and 
sustained by a spirit of accommodation and conciliation on the 
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part of the States coiicerruid, to which much of the success of 
these efforts is to be ascribed. 

Connected with the settlement of the line of the northeastern 
boundary, so far as it resjiects the States of Maine and Massa- 
chusetts, is the continuation of that line along the Highlands to 
the northwesternmost head of Connecticut River. Which of 
the sources of that stream is entitled to this character has been 
matter of controversy, and is of some interest to the State of 
New Hampshire. T^hc King of the Netherlands decided the 
main brajich to be tlie northwesternmost head of the Conneetti- 
eut. This did not satisfy the claim of New Hampshire. The 
line agreed to in the present treaty follows the Highlands to the 
head of Hall's Stieam, and tlnmcc down that river, (‘inbraeing 
the whole claim of New Hampshire, and (‘staljlishing h(‘r title 
to one hundred thousand acres of territory more than she would 
have had by the decision of the King of the Netherlands. 

Ry the trc'aty of 1783, the line is to proec'cd down the Com 
iiectieut River to dlic forty-fifth d(“gree of north latitude, ana 
thence west by that parallel till it strikes tin* St. liawrencc. 
Recent examinations having asc*ertained that the. line heretofore, 
received as the true, line of latitude between those points was 
erroneous, and that the eorrc'etion of this t'rror would not only 
leave on the Rritish side ft considerable tract of t('rritory here- 
tofore supposed to belong to the States of Vermont and New 
York, but also Rouse's Point, the site of a military work of the 
United States, it has been regard(‘d as an obj('et of importance, 
not only to establish the rights and jurisdiction of those States 
up to the line to which they have been considered to extend, 
but also to comprehend Rouse’s Point within the territory of the 
PTnited States. The relinquislmuMit by the Rritish government 
of all the territory south of tln^ liiui heretofore considered to be 
the true line, has been obtained; and the consideration for this 
relinquishnn.mt is to enure, by the provisions of the treaty, to the 
States of Maine and Massachusetts. 

The line of boundary, then, from the source of the St. Croix 
to the St. Lawrence, as far as ATaine and Massachusetts ar& 
concerned, is fixed by their own consent, and for considerations 
satisfactory to them; the chief of these considerations being the 
privilege of transporting the lumber and agricultural products 
grown and raised in Maine on the waters of the St. John and 

VOL. VI. 30 
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its tributaries clown that river to the ot^'an, free from imposition 
or disability. The importiuie<^ of tliis privilege', perpetual in its 
terms, to a e.ountry (covered at present by pine; forests of great 
value*, and mueh of it capa))le hen'after of agricultural improve- 
inent, is not a matter upon which the opinion of intelligent men 
is likely to be divided. 

So far as New J{ampshire is eoiu'erned, the treaty secures all 
that she re'quires ; and N(‘W York and Vermont are quieded to 
the extent of their claim and ocenpation. 'I’lie din'ercnce which 
would be made in the northern boundary of these two States, 
by correcting the parallel of latitude, may be s(‘en on Tanner’s 
maps (1836), new atlas, ma])s Nos. 6 and 9. 

From the intersection of the forty-fifth degree of north lati- 
tude. with the St. liawn'iice, and along thnt. rivi'r and the lakes 
to the water communication between Iiak<i Huron and Lake 
Supericu', the line was detinitely agreed on, by the commission- 
ers of tlu^ two governments, under the sixtli article of the treaty 
of Ghent. But between this Inst-ment ioned jioint and the 
Lake of the Woods, the commissioners ncting und(.‘r the seventh 
article of that treaty found sevi'ral matters of disagreement, and 
therefore made no joint report to their r('s])ective governments. 
The first of these wns Sugar T.4:md, or St. George’s Island, lying 
in St. Mary’s River, or tlie water communication bidween Lakes 
Huron and Superior. By the present, treaty, this island is ('iri- 
liraced in the territories of tin*. United States. Both from soil 
and jiosition, it is u'garded as of innch value. 

Another matter of difli'rence. was tin; manner of extending the 

O 


line from the point at which the commissioners arrived, north 
of He Royale, in Lake Snperior, to th(^ Lake of the Woods. 
The British commissioner insish'd upon proceeding to Fond du 
Lae, at the southwest angle of the lake, and thence by the 
River St. Louis to the Rainy Lake. The American commis- 
sioner supposed the trnc course to be, to proceed by way of 
the Dog River. Attempts were made to compromise this dif- 
ference, but without success. The details of these proceedings 
are found at length in the printed separate reports of the com- 
missioners. 

From the imperfect knowledge of this remote country at the 
date of the treaty of peace, some of the descriptions in that 
treaty do not harmonize with its natural features, as now ascer- 



THE TREATY OF WASHINGTON. 


351 


tained. “ Lotii^ liaKc* ” is nowhere 1o be found under that name. 
There is reason for supposing, however, that the sheet of water 
intended by tliat naiue is the estuary at the mouth of Pigeon 
Riv('r. The prescait treaty, therefore, adopts that estuary and 
river, and afterward ])ursn(‘s the usual route across the height 
of land, by the various portages and small lakes, till the line 
reaches Rainy Irake ; from whi(‘h the; (commissioners agreed on 
tlie (‘xt(,“nsion of it to its t('rniination, in the nortliwest angle of 
the Lake of the Woods. 3'he r(‘<^ion of country on and near 
the shore of the lak(', betweiai Pigeon Riven* on the north and 
Pond du Lac and the River St. Louis on the south *and west, 
consid('rc'd valuable as a miiuTal region, is thus included within 
the Unitiul States. It embraces a territory of four millions of 
acres, northward of tln^ claim set up by the British commis- 
sioiK'i* under the treaty of (Hnnit. From tlie height of land at 
tlie head of Pigx'ou Riven*, westerly to the Rainy liuke, tiie coun- 
try is understood to be of little value*, be'ing described by sur- 
veyors, and marke'd on the map, as a region of rock and water. 

From the' northwest angle of the Lake of the Woods, which 
is found to be in latitude 45^ 55'' north, existing treaties 

reepiire*. the line to run due south to its intersection with the 
forty-tilth jiarallel, and thence along that paralled to the Rocky 
Mountains. 

Aftea* sundry inforund communications with the British min- 
iste'i* u])on the subject, of the claims of the two countries to ter- 
ritory west of the*- Rocky Mountains, so little probability was 
found to ('xist of coming to any agreement on that subject at 
prese'iit, that it was not thought expc'dieni t(7 make it one of the 
subjects of formal ne'gotiation, to be* entered upon bedween this 
gove'rnment and tln^ British minister, as part e^f his duties uii- 
de*r his special mission. 

By the treaty of 1783, the line of division along the rivers and 
lakes, from the place wherec the forty-lift h jiarallel of neu'th lati- 
tude strikes the St. Lawrence, to the outlet of Lake Superior, is 
invariably to be drawn through the^ middle’of such waiters, and 
not through the middle of their main edianneds. Such a line, if 
extended aea/ording to the litemd terms of the treaty, would, it 
is obvious, occasionally intersect islands. The manner in which 
the ejommissioners of the two governments dealt with this dilli- 
cult subject may be seen in their reports. But where the line, 
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thus following the middle of the river or watercourse, did not 
meet with islands, yet it was liable sometimes to leave the only 
practicable navigable chaniiel altogether on one side. Tiie treaty 
made no provision for the common use of the waters by the cit- 
izens and snbj<'cts of both countries. 

It has hapj)en(‘d, thc'refore, in a few instances, that the use of 
the river in parficailar jdact's would be greatly diminished to 
one party or the other, if, in fact, tluTc was not a choicr; in the 
use of channels and passages. Thus, at the liong Sault in the 
8t. Lawnmee, a dangerous ])assage, praetieabhi only for boats, 
the only safe run is bfdween the fjong Sault Islands and Barn- 
hart’s Island, all whi(‘h belong to the United States on one 
side, and the American shore on the other. On the other hand. 


by far the best ])assage tor vessels of any d('pth of water from 


Lake Erie into the 


Detroit River is between Bois Blanc, a Brit- 


ish island, and the Canadian short*. So, again, there are sev- 
eral channels or passages, of dilferent degre(\s of facility and 


usefulness, ])ot\ve('n several islands in the River 8t. Clair, at or 


near its eiitry into the lake of that naint;. In these three cases, 
the treaty provides that all the several passages and channels 
shall be free and open to tlu; ust; of the citizens and subjects of 
both parties. 

The treaty obligations subsisting betwe<'n tlie two countries 
for the suppression of tin; African slave-trade, and the complaints 
irnuh; to this government within the last three or four y(*ars, 
many of them but too well founded, of the visitation, seizure, 
and detention of American vess(ds on that coast by British 
cruisers, could not but form a delicate and highly important part 
of the negotiations which have now been held. 

The early and prominent part which the government of the 
United States has taken for the abolition of this unlawful and 


inhuman trallic is well known. By the tenth article of the 
treaty of Client, it is deelari'd that the trallic in slaves is irrec- 
oncilable with the princijiles of humanity and justice, and that 
both his Majc'sty and the United States are desirous of continu- 
ing their efi’orts to promote its (‘utire abolition ; and it is thereby 
agreed that both the contracting parties shall use their best en- 
deavors to accomplish so desirable an object. The government 
of the United States has, by law, declared the African slave- 
trade piracy; and at its suggestion other nations have made 
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similar enactments. It has not been wanting in honest and 
zealous ellorts, made in conformity with the wishes of the whole 
country, to accomplish the entire abolition of the tralTic in slaves 
upon the Africtan coast ; but these (;flbrts, and those of other 
countries directed to the same end, have proved, to a considera- 
ble degree, unsuccessful. Treaties are known to have been en- 
tered into some years ago betwetm England and France, by 
which the former pow(‘r, which usually maintains a large na- 
val force on the African station, was authorized to seize, and 
bring in for adjudication, vessels foruid engaged in the slave- 
trade under the b'rench Hag. 

It is known that, in I)e(^(nul)er last, a treaty was signed in 
London by the representatives of hbigland, France, Russia, 
Fru ssia, and Austria, having for its professed object a strong 
and united elfort of the live })owers to put an end to the traflic. 
This treaty was not ollicially corniiiunicat(*d to the government 
of the United States, but its provisions and stipulations are 
supposed to be accurately known to the public. It is under- 
stood to be not yet ratitied on the part of France. 

No application or ri'quest has been made to this government 
to b(;come party to ibis treaty; but tlu^ course it might take in 
regard to it h:is (\\cit<al no small degrta' of attention and dis- 
cussion in FiUropc, as the principle upon which it is founded, 
and the stipulations which it contains, have caused warm ani- 
madversions and grt'at [)o!itical excitcintmt. 

In my messagt^ at the commencement of the present session 
of Congress, 1 eiuhaivou'd to state the principles which this 
government supports rcspc'cting the right of search and the im- 
munity of Hags. Desirous of maintaining those principles fully, 
at the same time that existing obligations shonld be fulHlled, I 
have thought it most consistent with the honor and dignity of 
the country, that it should execaile its own laws, and perform 
its own obligations, by its own means and its own power. The 
examination or visitation of t he merchant-vessels of one nation 
by the cruisers of another, for any purpose except those known 
and acknowledged by the law of nations, under whatever re- 
straints or regulations it may take place, may lead to danger- 
ous results. It is far better, by other means, to supersede any 
supposed necessity, or any motive, for such examination or 
visit. Interference with a merchant-vessel by an armed cruise^ 
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is always a delicate proceeding, apt to touch the point of na* 
tiona-l honor, as well as to alfcct the interests of individuals. It 
has been thought, therefore, expedient, not only in accordance 
with the stipulations of the treaty of (Ha'iit, but at the same 
time as removing all j)r(?t('xt on the part of oIIkm's for violating 
the immunities of the Aim'rican Hag upon the seas, as they ex- 
ist and are delined by the law of nations, to ent(‘r into the arti- 
cles now submitted to the Senate. 

The treaty which I now submit to you propos(!S no altera- 
tion, mitigation, or niodilication of the rules of the law of na- 
tions. It })rovides simply that (‘aeh of the two governments 
shall maintain on tlu5 coast of Africa a sullicient s([uadrou to 
enforce, separately and resj)ectivt‘Iy, the laws, rights, and obliga- 
tions of the two countries for the suppression of the slave-trade. 

Another consideration of great import a nc(^ has recommended 
this mode of fultilling the duties and oldigalioiis of the country. 
Our commerce along the western coast of Africa is extensive, 
and supposed to be increasing. There is reason to think that, 
in many cases, thos(^ engaged in it have met with interruptions 
and annoyances, caused by the jealousy and instigation of ri- 
vals engaged in the same trade. Many com})laints on this sub- 
ject have; rea(‘hed lh(' govermuoit. A n^spectable naval force 
on the coast is lh(i natural rc'sort and security against further 
occurrences of this kind. 

The siirreiuh'r to justice of per.'>ons who, having committed 
high crimes, s(M‘k an asylum in the territori(‘s of a juaghboring 
nation, would seem to be an act due to the cause of general 
justice, and properly belonging to the presemt stale of civiliza- 
tion and intercourse. The British Froviuces of North Aimaaca 
are separated from tlu; States of the Union by a lijic of several 
thousand miles; and along portions of this liiic the amount of 
populatit)n on either side is quite considerable, while the pas- 
sage of the boundary is always easy. 

Olfeiiders against the law, on the one side, transfer them- 
selves to the other. Sometimes, with great dilliculty, they are 
brought to justice, but very often they wholly escape. A con- 
sciousness of immunity, from the power of avoiding justice in 
this way, instigates the unjirincipled and reckless to the com- 
mission of olfenccs; and the peace and good neighborhood of 
the border are consequently often disturbed. 
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In the case of ofr(3nders fleeing from Canada into the United 
Slates, the governors of States arc often ap|)lied to for their sur- 
render; and (lucstioiis of a very embarrassing nature arise from 
these applications. It lias b(;eu thought highly important, 
therefore, to provide for the whole case by a projier treaty stip- 
ulation. The article on the subject in the proposed treaty is 
carefully contined to such oll'ences as all mankind agree to re- 
gard as heinous, and diistruc.tive of the security of life and prop- 
erty. In this careful and spccilic enumeration of crimes the 
object has been to exclude all political olhmccs, or criminal 
charges arising from wars or intestine commotions. Treason, 
misprision of treason, libels, d(‘sertiou from military service, and 
other oll’ences of similar cliaracler, are excluded. 

And, lest some unforeseen inconvcmience or unexpected abuse 
should arise from the stipulation, rendering its continuance, in 
the opinion of one or both of the jiarties, not longer desirable, 
it is left in the power of either to put an end to it at will. 

The destruction of the steamboat Caroline” at Schlosser, four 
or five y(‘ars ago, occasioned no small degree of excitement at 
the time, and became the subject of correspondence betweem the 
two governments. That corresj)ondence, having beeji suspended 
for a considerable period, was renewed in the spring of tlu^ last 
year, but no satisfactory residt having been arrived at, it was 
thought jnoper, though tin' occurrence' had ceased to be fresh 
and recent, not to omit atUmtion to it on the present occasion. 
It has only been so far discussed, in the correspondence now 
submitted, as it was accomplislu'd by a violation of the territory 
of the United States. The Icltta of the Jbitish minister, while 
attem})ting to justify that violation upon the ground of a jness- 
ing and overruling necessity, admitting, nevertheless, that, even 
if justifiable, an apology was diui lor it, and aceompanying this 
acknowledgment witii assurances of the sacred regard of his 
government for the inviolability of national territory, has seemed 
to me sufficient to warrant forbearance from any further remon- 
strance against what took place, as an aggression on the soil 
and territory of the country. 

On the subject of the interference of the British authorities in 
the West Indies, a c.onlident hope is entertained that the corre- 
spondence which has taken place, showing the grounds taken 
by this government, and the engagements entered into by the 
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niiiiister, will be found such as to satisfy 1lic just expec- 
tation of the p(‘0])le of tlie United States. 

The injjm'ssment of s<‘anien from merchant vessels of this 
comdry by British cruis(‘rs, ahhou^h not j)ractised in time of 
})('ace, and then.'fore not at jn'csent a productive caust; of dif- 
fcu-ence- and irritation, has, nev('rthel(‘ss, hitherto been so promi- 
nent a t()])ie, of ( onlroversy, and is so likely to bring on renewed 
contentions at tli<i lirst breaking out of a Kuro})ean war, that 
it has Ix'cMi thought the part of w'isdom now to take it into 
serious and earni'st considc'ration. The hdter from the S(‘cre- 
tary of State to tlH' British minister explains tlu^ grounds which 
the govermiK'nt has assumed, and the j)rinei[)l('s wdiich it means 
to uphold. h\)r th(^ dc'lence of thes(; grounds, and the mainte- 
nance of lh('S(!! prinei[)l('>, the most perfect relianc-e is placx'd on 
the intf'lligejiee of llie AiiH'riean })eo])l(‘, and on tiu'ir lirnmcss 
and patriotism, in whatever toiiehes tlu.' honor of the country, or 
its mx'at and ('ssential inten'st. 

O 

John Tvlkr. 

Wii.-Iiiii^toii, Aiiiriist 11, 1S42. 


BY THE ITxlCSIDENT OF THE HXITEI) STATES OF AMERICA. 


[a rROCLAMATION.j 


Whereas, a t ready l)(“t\v(M>n tin; TJnit(‘d States of America and 
her Majesty, t)i(‘ (Tneen of the Unil<*d Kingdom of Ureait 
Britain and lo'land, was concluded and signed l)y tlu'ir jihmi- 
poteadiaries, at Washington, on the ninth day of August, one 
thonsajid eight hundred and forty-twm, which treaity is, word 
for word, as follows : — 


A Trcaltj to .settle and define the Boundaries between, the Territo- 
ries of the United Elates and the Possessions of her Britannic 
Majesti/ in, North America; for the fund Snjipression of the 
African Stare-trade ; and for the g icing' np of Crimina/s, fng'i- 
tire from Jnstlce, in certain Cases. 

Whereas certain portions of the line of boundary betw'een 
the TJniteM States of America and the British dominions in 
North America, described in the second article of the treaty of 
piaice of 1783, have; not yet been ascertained and didermimal, 
notwithstanding the repeated attempts wdiich have been hereto- 
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fore made for that purpose ; and wdu'reas it is now thought to 
bo for the interest of botli parties, that, avoiding further discus- 
sion of their resp(;ctive riglits arising in this respect under the 
said treaty, they should agree on a conventiojial line in said 
portions of tlie said boundary, such as may l)e convemient to 
both })arties, with such e([iiiva]ents and eompemsations as are 
deemed just and reasonable; and wheu'as, by the tr(‘aty con- 
eluded at Ghent, on the 21th day of .I)(“(‘einber, ISL 1, between 
the United States and his liritamiic Majesty, an artieh; was 
agreed to and inserted, of the following tenor, viz.; “Article 
10. Whereas the trallic in slave's is irreconcilable with the prin- 
ciples of humanity and justices; and wlu'reas both his Majesty 
and the United States ;ire desirous of continuing their efforts to 
promote its entire abolition, it is heu'by agreed that both the 
contracting parties shall use their best endeavors to accomplish 
so desirable an object”; and whe'reas, notwithstanding the laws 
which have at various tirm's been pass('d by tin; two govaaai- 
ments, and the (‘tlbrts made; to suppress it, that criminal traflic 
is still proseenh'd and ('nrrit'tl on ; and wherc'as tlu^ United 
State's of Aim'rica and lu'r Majesty, the Queen of the United 
Kingdom of Grc'at llritain and Ireland, are detcrmiiu'd that, so 
far as may be in tlnnr power, it shall be; ellectually abolished; 
and whereas it is found exj)edient for the better administration 
of justice and the; prevention t)f crime' within the territories and 
jurisdiction of the two parties, resjx'ctive'ly, that pe'rse)ns com- 
mitting the crimes here'inafte'r enume'rati'd, and being fugitives 
from justice, should, under ce'rtain circumstances, be; n'cij)rocally 
delivered up: the. UniU'el States c)f America and lu'r Britannic 
Majesty, having resol ve'd to tu'at on these several subjt'cts, have 
for tl at ])urpose apj)ointe'd the'ir respt'ctive plenipotentiaries to 
negotate and conchuh' a treaty; that is to say, the President 
of the United States has, on his part, furnished with full })owers 
Daniel Webster, Secretary of State of the United States, and 
her Majesty, the Queen of the United Kingdom of Great Britain 
and Ireland, has, on her part, appointed the Right. Honorable 
Alexander Lord Ashburton, a peer of the said United Kingdom, 
a member of her Majesty’s most honorable Privy Council, and 
her Majesty’s Minister Plenipotentiary on a special mission to 
the United States, who, after a reciprocal communication of 
their respective full powers, have agreed to and signed the fol- 
lowing articles ; — 
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Article I. 

It is hereby agreed and declared that the line of boundary 
shall be as follows : Beginning at the monument at the source 
of the River St. Croix, as designatc'd and agreed to by the 
commissioners under the fifth article of the treaty of 1794, be- 
tween the governments of the Unib'd Slates and (beat Britain; 
thence north, following the exploring line run and marked by 
the surveyors of the two governments in the years 1817 and 
1818, under the fifth article of the Iri'aty of (ilnnit, to its inter- 
section with the River St. John, and to tlu^ miildlt^ of the chan- 
nel thereof ; thence uj) the middle of the main channel of the 
said River St. John to the mouth of the River St. Francis; 
thence up the middle of the channel of the said River St. 
Francis, and of the lakes through ^\hi(;h it Hows, to the out- 
let of the liuke Pohenagamook : thence, soutliW(‘sterly, in a 
straight line, to a point on the northwest branch of the River 
St. .lohn, which point shall be ten mill's distant from the main 
branch of the St. John, in a straight lini', and in the nearest 
direction; but if the said point shall be found to be less than 
seven miles from the nearest jioint of the summit or crest of 
the highlands that divide those rivers which empty themselves 
into the River St. Lawrence from ihos(‘- which fall into the 
River St. John, thi'ii the said ])oint shall be made to recede 
down the said iiorthwi'st branch of the River St. .John, to a 
point seven miles in a straight line from the said summit or 
crest; thence, in a straight lim*, in a course about south eight 
degrees west, to tln^ ])oinT w here tin' parallel of latitude of forty- 
six degrees twenty-five minutes north intersects the southwest 
branch of the St. .John; thence, soutln'rly, by the said branch, 
to tb(^ source thereof in the highlands, at the Met jarmettc 
Portage; thence down along th(‘. said highlands which divide 
the waters which empty themselves into the River St. Law- 
rence from those which fall into the Atlantic Ocean, to the 
head of Hall’s St ream ; thenc,e down the middle of said stream, 
till the line thus run intersc'cts the only line of boundary sur- 
veyed and marked by Valentine and Collins, previously to the 
year 1774, as the forty-fifth degree of north latitude, and which 
has been known and understood to be the line of actual divis- 
ion between the States of New York and Vermont on one 
side, and the British Province of Canada on the other ; and 
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from said point of intersection, west, a.ong Ine said dividing 
line, as heretofore known and understootl, to tlie Iroquois or St. 
Lawrence River. 


Article II. 

It is moreover agreed, that from the place where the joint 
commissioners terminaled their labors imd(a* tlic sixlh article of 
the treaty of Ghent, to wit, at a jioint in the Neebish Chan- 
nel, near Muddy Lake, the line shall run into and along the 
ship-channel betweam 8t. Josc'ph’s and St. Tammany Islands, 
to the division of the channel at or near the head of St. Joseph’s 
Island ; thence, turning eastwardly and northwardly, around the 
lower end of St. George’s or Sugar Island, and following the 
middle of the channel which divides St. (teorge’s from St. Jo- 
seph’s Island; thence up the east Neebish Channel, nean-st to 
St. George’s Island, through the middle of Lake Cteorge; 
thence, west of Jonas’s Island, into St. Mary’s River, to a 
point in the middle of that river, tiboiit one mile above St. 
George’s or Sugar Island, so as to appropriate and assign the 
said island to the United States; thence, ado])ting the line 
traced on the maps by the commissioners, through the River 
St. Mary and Lake Superior, to a point north of He Royale, 
in said lake, one hundred yards to the north and cast of He 
Chapeau, which last-mentioned islaaul lies near tli(‘ northeast- 
ern })oiiit of He Royale, wdiere the line marked by tin; commis- 
sioiK’rs terminates; and from the last-mentioned point, south- 
westerly, through the middle of the sound between He Royale 
and the northwestern mainland, to the mouth of Pigeon River, 
and up the said river to and through the North and South 
Fowl Lakes, to the lakes of the height of land between Lake 
Superior and the liake of the Woods; thence along the water 
communication to Ijakc Saisaginaga, and through that lake; 
thence to and through Cypress Jjake, I.«ac du Bois Blanc, Lac 
la Croix, Little Vermilion Lake, and Ijake Namecan, and 
through the several smaller lakes, straits, or streams connecting 
the lakes here mentioned, to that point in Lac la Pluic, or Rainy 
Lake, at the Chaudiere P'alls, from which the commissioners 
traced the line to the most northwestern point of the Lake of 
the Woods ; thence along the said line to the said most north- 
western point, being in latitude forty -nine degrees twenty -three 
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minnl(*s fifty-fivo .seconds nortn, and in longitude ninety -fivo 
degu'cs fourteen ruiiiutes thirty-eight seconds west from the ob- 
servatory at Greenwich; 1henc(‘, according to existing treaties, 
due south, to its iniersc'ciion with the forty-nintli })arallel of 
north latitude, and along that parallel 1o the Rocky Mountains; 
it being uiuhTstood that, all the water communications and all 
the usual portng('s along the line from Lake {Superior to the 
Lake of the Woods, and also Grand Portage, from the shor(i of 
Lake Sn])(‘rior to the l^igeon River, as now actually used, shall 
b(' free and open to the use of the citiz(ms and subjects of 
both countries. 


Auticli: ITT. 

In order to promote tlic inten'sts and encourage the industry 
of all the inhabitants of th(' countries watered by the River St. 
John and its tributaries, wludher living within the State of 
Maine or the T\ovinc(; of N<'w Ib'unswick, it is agreed that 
wh(‘r(', by the provisions of the present tr(*aty, the River St. 
John is declared to be tin' line of boundarv, the navigation of 
the said river shall be {V(‘C and oi)eii to both parties, and shall 
in no way be obstructed by (dther; that all the ])roduce of the 
forest, in logs, Uuulx'r, timlx'r, boards, staves, or shingles, or of 
agrieultur(‘, not being mauuractnred, grown on any of those 
parts of the Stat(i of Maine wat<'red by tlui River St. John, or 
by its tributaries, of which fact reasonable evidence shall, ifre- 
(juired, be prc^luced, shall have free access into and through the 
said rivc'r, and its said tributaries having tlieir source within the 
State of Maine, to and from the sc'aport at the mouth of the said 
Riv<*r St. John, and to and round th(^ falls of the said river, 
either b 3 M)oats, nifts, or otlx'r conveyance; that when within 
the Province of New llrunswiek, tln^ said produce shall be dealt 
with as if it were the jaoduee of tla^ said Province; that, in like 
manner, tin* inhabitants (d‘ tin? t('rritory of the Upper St. John, 
determined by this treaty to belong to her Britannic Majesty, 
shall have free access to and through the river for their produce, 
in those parts wheiai th(‘- said river runs wholly through the 
State of Maine ; Providv.d alwaijs^ That this agreement shall 
give no right to either ))arty to iiib'rfere with any regulation.s 
not inconsistent with tin; terms of this treaty which the govern- 
me;its, respectively, of Maine or of New Brunswick may make 
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respecting the navigation of the said river, where both banks 
thereof shall belong to the same j)arty. 

Article IV. 

All grants of lands heretofore nir'ide by either party, within 
the limits of the territory which by this treaty falls within the 
dominions of the otluT party, shall be held valid, raliru'd, and 
coniirmed to the persons in ])ossession niuha* such grants, to the 
same extent as if such territory had ])y this treaty fall(‘n within 
the dominions of the party by whom such grants wen^ made; 
and all ecjnitable possessory claims, arising iVoni a possession 
and improvenuait of any lot or parcel of land by tin* j)(*rson ac- 
tually in possession, or by those mid (a* whom sncli pi'rson 
claims, for more than six years b(dore the (lat(‘. of this treaty, 
shall, in like manner, be decaned valid, and be coniirmed and 
quieted by a release to tlni person entithal therc'to of the title to 
such lot or parcel of land, so described as best to include the 
improvements made thereon ; and in all otlua* n'sjiects the two 
contracting parties agree* to deal ujK>n tln^ most liberal prineijiles 
of eejuity with the seltl(*rs actually dwt'lling upon the territory 
falling to them, resjicetively, xvhich has hitherto been in dispute 
between them. 


Article V. 


Whereas, in the course of the controversy respecting the dis- 
puted territory on the northeaste'rn boundary, some moneys 
have been received by the authorities of her Britannic Majesty’s 
Province of New Brunswick, witli the intention of jireventing 
dejiredations on the forests of tlie said territory, which moneys 
were to be carried to a fund, called the “ Disjiuted Territory 
Fund,” the proceeds wluaeof, it was agreed, should be hereafter 
paid over to the parties inten'sted, in the pro[)ortions to be de- 
termined by a linal settlement of boundaries: it is hereby 
agreed, that a corr(’(*.t account of all receipts and payments on 
the said fund shall be delivered to the government of the Unit- 

i-j 


ed States, within six months aft(*r the ratification of this treaty; 
and the proportion of the amount due thereon to the State.s of 
Maine and Massachus(d.ts, and any bonds or securities apper- 
taining thereto, shall be paid and delivered over to the govern- 
ment of the United States; and the government of the United 
States agrees to receive for the use of, and pay over to, the 
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States of Maine and Massachusetts, their respective portions of 
said fund; and further, to pay and satisfy said States, respec- 
tively, for all claims for expenses incurred by them in protecting 
the said heretofore disputed territory, and making a survey 
thereof in 1838; the government of the United States agi'ceing 
with the States of Maine and IMassachusetts to pay them the 
further sum of thr(?e hundred thousand dollars, in equal moie- 
ties, on account of their assent to the line of boundary de- 
scribed in this treaty, and in consideration of the conditions and 
equivalents received therefor from the government of her Bri- 
tannic Majesty. 

Article VL 

It is furthermore understood and agreed, that for the purpose 
of running and tracing those parts of the line between the 
source of the St. Croix and the St. Lawrence River which will 
require to be run and ascerlained, and for marking the residue 
of said line by proper monuments on the land, two commis- 
sioners shall be appointed, one by the President of th(i United 
States, by and with the advice and consent of the Senate there- 
of, and one by her Britannic Majesty; and the said commis- 
sioners shall meet at Bangor, i)i the State of Maine, on the 
first day of May next, or as soon thereafter as may be, and shall 
proceed to mark the line above described, from the source of 
the St. Croix to the River St. John; and shall trace on proper 
maps the dividing line along said river, and along the River 
St. Francis, to the outlet of the liake Pohenagamook ; and 
from the outlet of the said lake they shall ascertain, fix, and 
mark, by proper and durable monuments on the land, the line 
deseribed in the first article of this treaty ; and the said com- 
missioners shall make to each of their respective governments 
a joint report or declaration, under their hands and seals, desig- 
nating such line of boundary, and shall accompany such report 
or declaration with maps certified by them to be true maps of 
the new boundary. 

Article VII. 

It is further agi’ecd, that the channels in the River St. Law- 
rence, on both sides of the Long Sault Islands, and of Barn- 
hart Island ; the channels in the River Detroit, on both sides 
of the island Bois Blanc, and between that island and both 
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the American and Canadian shores ; and all the several chan- 
nels and passages between the various islands lying near the 
junction of the River St. Clair with the lake of that name, 
shall be equally free and open to the ships, vessels, and boats 
of both parties. 

Article VITI. 

The parties mutually stipulate that each shall prepare, equip, 
and maintain in service, on the coast of Africa, a sullicient and 
adequate squadron, or naval force of vessels, of suitable num- 
bers and descriptions, to carry in all not less than eighty guns, 
to enforce, separately and respectively, the laws, rights, and 
obligations of each of the two countries, for the suppression of 
the slave-trade ; the said sipiadrons to be independent of each 
other, but the two govca’iiments slipulating, nevertheless, to 
give such orders to the ollieers commanding their respective 
forces, as shall enable them most elfectually to act in concert 
and coiiperation, iqion mutual consultation, as exigencies niay 
arise, for the attainment of the true object of this article ; copies 
of all such orders to be communicated by each government to 
the other, respectiv(‘ly. 

Article IX. 

Whereas, notwithstanding all elforts which may be made on 
the coast of Africa for supjiressing the slave-trade, the facilities 
for carrying on that traflic and avoiding the vigilance of cruisers 
by the fraudulent use of flags, and other means, are so great, 
and the temptations for pursuing it, while a market can be 
found for slaves, so strong, as that the desired result may be 
long delayed, unless all markels be shut against the purchase of 
African negroes, the parties to this treaty agree that they will 
unite in all becoming representations and remonstrances with 
any and all powers within whose dominions such markets are 
allowed to exist; and that they will urge upon all such powers 
the propriety and duty of closing such markets effectually, at 
once and for ever. 

Article X. 

It is agreed that the United States and her Britannic Majes- 
ty shall, upon mutual requisitions by them, or their ministers, 
officers, or authorities, respectively made, deliver up to justice 
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all ])crsoiis who, being charged with the crime of murder, or 
assault with iutciit to commit murder, or piracy, or arson, or 
robbery, or forgery, or the utterance of forged papers, committed 
wdthiu the jurisdiction of either, sliall seek an asylum, or shall 
be fount!, within the territories of the other: provided that this 
shall ojily be done upon such evidence of criminality as, ac- 
cording to the laws of the place wherti the fugitive or j)erson so 
charged shall be ft>und, would justify his aj)prehcnsion and 
commitment for trial, if the crime or olfence had there been 
committed; and the resp(‘ctive judges and other magistrates of 
the two governments shall have power, jurisdiction, and au- 
thority, upon com})laint made under oath, to issue a warrant 
for the apprehension of the fugitive or person so charged, that 
he may be brought bc'fore smrh judges or other magistrates, 
respectively, to the end that the evidence of criminality may ho 
litaird and considered; and if, on such h(‘aring, the evidence be 
deemed sutlicient to sustain the charge, it shall be the duty of 
the examining judge or magistrale to certify the same to the 
proper executive authority, that a warrant may issue for the sur- 
render of such fugitive. Tlie expense of such apprehension 
and delivery shall be borne} and defrayed by the j)arty who makes 
the requisition and rect'ives the fugitive'. 

Article XL 

The eighth artie-le; of this tre'aty shall be in force fen* five years 
from the date} of the exchange of the ratilications, and afterward 
until one or the other party shall signify a wish to t(;rminate 
it. The tenth arthtle shall continue in force until t)ne or the 
other of the j)artics shall signify its wish to teirminatei it, and no 
longer. 

Article XII. 

The present treaty shall be duly ratified, and the mutual ex- 
change of ratilicatious shall take place in London, within six 
months from the; dat(‘ hereof, or earlier, if possible. 

In faith whereof, we, the respective plenipotentiaries, have 
signed this treaty, and have hereunto aflixed our seals. 

Done, in duplicate, at Washington, the ninth day of August, 
anno Domini one thousand eight hundred and forty-two. 

Daniel Webster, [seal.] 
Ashburton, [seal.] 
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And whereas the said treaty has b(‘,en duly ratified on both 
parts, and the respective ratifications of the same having been 
exchanged, to wit, at London, on the thirteenth day of Octo- 
ber, one thousand eight hundred and forty-two, by Edward 
Everett, Envoy Extraordinary and Minister Plenipotentiary 
of the United States, and the Right Honorable the Earl of 
Aberdeen, her Ih’itannic Majesty’s principal Secretary of State 
for Foreign Affairs, on the part of their res})ccti\'e governments: 

Now, therefore, be it known, that I, Jidm Tyler, President 
of the United States of America, have caused the said treaty 
to be made public, to the end that the same, and every clause 
and article thereof, may be observed and fulfilled with good 
faith by the United States and the citizens thereof. In witness 
r ^ whereof, I have hereunto set my hand, and caused the 
seal of the United States to be atlixcd. 

Done at the city of Washington, this tenth day of November, 
in the year of our Jiord one thousand eight hundred and forty- 
two, and of the independence of the United States the sixty- 
seventh. 

John Tyler. 

By the President : 

Daniel Wehstek, Sccrclari/ of Slate. 


Vole of the Scnale on the Final Question of Ratification, 

The treaty, having been communicated to the Senate by the Presi- 
dent of the United States, by message of the 11th of August, 181‘2, was 
referred, on motion of Mr. Rives, to the ('ommittee on Foreign Rela- 
tions, of which committee Mr. Rives was chairman; it was reported 
from the committee without amendment on IMonday, the 1.5th of August, 
and made the order of the day for AVednesday, tlie 17th, on which last 
day it was called up and discussed, as well as on the 19th and 20th. 
Several propositions to amend having been made and rejected, Mr. 
Rives, on the day last mentioned, submitted the following resolution : — 
“ Resolved (two thirds of the Senators present concurring). That the 
Senate advise and consent to the ratification of the treaty to settle and 
define the boimdai’ies between Vae territories of the United States and 
the possessions of her Britannic Majesty in North America ; for the 
final suppression of the African slave-trade ; and for the giving up of 
criminals, fugitive from justice, in certain cases.” 
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The Senate, by unanimous consent, proceeded to consider the said 
resolution. On the question to agree tliereto, it was determined in the 
affirmative, yeas 39, nays 9. 

Those who voted in the affirmative were Messrs. Archer, Barrow, 
Bates, Bayard, Berrien, Ctdliotm, Choate, Clayton, Crafts, Crittenden, 
Cuthbert, Dayton, Evans, Fulton, Graham, Henderson, Huntington, 
Kerr, King, Mangum, Merrick, Miller, Mondiead, IMielps, Porter, Pres- 
ton, Rives, Sevier, Simmons, Smith of Indiana, Sprague, Tallmadge, 
Tappan, Walker, White, AVoodbridge, Woodbury, Wright, Young. 

Those who voted in the negative were Messrs. Allen, Bagby, Benton, 
Buchanan, Conrad, Linn, Smith of Connecticut, Sturgeon, Williams. 

So the said resolution was agreed to. 

Ordered^ Tliat the Secretary lay the said resolution before the Presi- 
dent of the United States. 

The bill for carrying into effect the treaty of Washington passed the 
House of Representatives on the !28th of February, 1843, by a vote of 
137 yeas to 40 nays, and the Senate on the 2d of March, without a 
division, having been reported from the Committee on P'oreign Relations 
by Mr. Archer, then chairman of that committee, without amendment. 



I-ETTERS TO GENERAL CASS ON THE 
TREATY OE WASHINGTON * 


* 

Mr. Webster to General Cass. 

Department of State, Wasliington, August 29 , 1842 . 

SiK. — You will see by th(3 inclosed the result of the negotia- 
tions lately had in this city between this department and Lord 
Ashburton. The treaty has been ratified 
Senate. 

In communicating to you this treaty, I am directed by the 
President to draw your particular attention to those articles 
which relate to the suppression of the African slave-trade. 

After full and anxious consideration of this very delicate sub- 
ject, the government of the United States has come to the con- 
clusion which you will see expressed in the President’s message 
to the Senate accompanying the treaty. 

Without intending or desiring to inihience the policy of other 
governments on this important subject, this government has 
reflected on what was due to its own character and position, as 
the leading maritime power on the American continent, left free 
to make choice of such means for the fullilment of its duties 
as it should deem best suited to its dignity. The result of its 
reflections has been, that it does not concur in measures which, 
for whatever benevolent purpose they may be adopted, or with 
whatever care and moderation they may be exercised, have yet 
a tendency to jilace the police of the seas in the hands of a 
single power. It chooses rather to follow its own laws with its 
own sanction, and to carry them into execution by its own au- 
thority. Disposed to act in the spirit of the most cordial coii- 

* These letters are subsequent in date to some of those which follow in this 
volume, but they are inserted here as pertaining to the treaty of Washington. 


by the President and 
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cnrrence with other nations for the suppression of the African 
slave-trade, that great reproach of our times, it deems it to be 
right, nevertheless, that this action, though concurrent, should 
be independent ; and it believes that from this independence it 
will derive a greater degree of clTicienc^y. 

You will perceive, howeviu*, that, in the opinion of ihis gov- 
ernment, cruising 'cmainst slave-dealers on the coast of Africa is 
not all which is necessary to Ixj done in order to put an end 
to the tradic. Th(‘re are marUets for slaves, or the unhappy 
natives of Africa would not be seizcal, chained, and carried over 
the ocean into slavery. These, markets ought to be shut. And, 
in the treaty now communicated to you, the high contracting 
parties have stipulated “that they \vill unite, in all becoming 
representations and remonstrances, with any and all pow(n*s 
within whose ciominions such markets are allowed to exist; 
and that they will urge upon all such powers the propriety and 
duty of closing such markets elfectually, at once and for ever.” 

AYu are furnished, then, with the American policy in u'gard 
to this interesting subject. First, independent but cordially 
concurrent ell’orts of maritime states to suppress, as far as pos- 
sible, the trade on the eoast, by means of competent and well- 
appointed squadrons, to watch the shores and scour the neigh- 
boring seas. Secondly, concurrent, becoming remonstrance with 
all governments who tolerabi within their territories markets for 
the purchase of African negroes. Then; is much rtiason to be- 
lieve that, if other states, professing ecpial hostility to this nefa- 
rious trallic, would give their own powerful concurrence and 
cooperation to these remonstrances, the general elfect would be 
satisfactory, and that the cupidity and crimes of individuals 
would at length cease to find both their temj)tation and their 
reward in the bosom of Christian states, and in the j)ermission 
of Christian governments. 

It will still remain for each government to revise, execute, and 
make more ellectual its own municipal laws against its subjects 
or citizens who shall be concerned in, or in any way give aid or 
countenance to others concerned in this traffic. 

You are at liberty to make the contents of this despatch 
known to the French government. 

I have, &c. 

Daniel Webster. 

Lewis Cass, Esq , &c., &c., &c. 
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Mr. F. Webster to General Cass. 

D(‘})artmcnt of State, Wasliiiij^ton, October 11, 1842. 

Sir, — I have to acknowlodgc the receipt of yonr dosjiatch 
of the 17th of September last, requesting ))ermissioii to return 
home. 

T have sulirnitted the despatch to tlie President, and am by 
him directed to say, that although lie much regrets that your 
own \vish(‘s should, at this tinn', terminate your mission to the 
court of France, where for a long period you have rendi'rcd 
your country distinguished s(‘rvic(‘, in all instances to its honor 
and to the satisfaction of the govermmajt, and where you oc- 
cupy so favmrable a position, from the more than ordinary good 
intelligence which is understood to subsist between you, per- 
sonally, and the. members of the Fh’cnch govtTnimmt, and from 
the est(‘em entertained for you by its illustrious head ; yet he 
cannot refuse your recpiest to return once moia; to your liome 
and ytmr (country, so that you can pay that attention to your 
jiersonal and private atfairs which your long absimce and con- 
stant employment in the service of your government may now 
rendeu’ most necessary. 

I ha,v(‘, 8ir, to tender you, on behalf of the President, his 
most cordial good wishes, anti am, &c. 

Fiarrcnmi Werster, Acting Secretary of State. 

Lewis Cass, Es{{., &c., &<•., &c. 


Mr. Webster to General Cass. 

l)e])jirtnieiit of State, Washington, Xovtanbor 14, 1842. 

Sir, — I have the honor to acknowledges the receipt of your 
despatch of the 3d of October, brought by the “ Oreat West- 
ern,” which arrived at N(*w York on the (hh instant. 

It is probable you will havt^ e.mbarke'd for the United States 
before my communication can now n^ach you; but as it is 
thought jiroper that your lettea* should be answered, and as cir- 
cumstances may possibly have occurred to delay your depart- 
ure, this will be trausmittial to ihiris in the ordinary wixy. 

Your letter has caused the President considerable concern. 
Entertaining a lively sense of the respectable and us(*ful man- 
ner in which you have; discharg-ed, for several years, the duties 
of an important foreign mission, it occasions him real regret 
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and pain, that your last official communication should be of 
such a character as that he cannot give to it his entire and cor- 
dial approbation. 

It appears to be intended as a sort of protest, a remon- 
strance, in the form of an official despatch, against a transac- 
tion of the government to which you were not a party, in which 
you had no agency whatever, and for the results of which you 
were no way answerable. This would seem an unusual and 
extraordinary proceeding. In common with every other citizen 
of the republic, you have an uiupu^stionable right to form opin- 
ions upon public transactions, and the conduct of jmblic men; 
but it will hardly be thought to be amojig either the duties or 
the privileges of a minister abroad to make formal remonstran- 
ces and protests against proceedings of the various branches of 
the government at home, upon subjects in relation to which he 
himself has not been charged with any duty or partaken any 
responsibility. 

The negotiation and conclusion of the treaty of Washington 
were in the hands of the President and Senate. Tliey had 
acted upon this important subject according to their convictions 
of duty and of the public intensst, and had ratilied the treaty. 
It was a thing done ; and although your o])inion might be at 
variance wdtli that of the President and Senate, it is not per- 
ceived that you had any cause of com])laint, remonstrance, or 
protest, more than any other citizen who might entertain the 
same opinion. 

In your letter of the 17th of September, requesting your re- 
call, you observe: “The mail by the steam-packet whicli le,ft 
Boston the 1st instant has just arrived, and has brought intel- 
ligence of the ratification of the treaties recently concluded 
with Great Britain. All apprehensions, therefore, of any im- 
mediate difficulties witli that country are at an end, and I do 
not see that any public interest demands my further residence 
in Europe. I can no longer be useful here, and the state of my 
private affairs requires my presence at home. Under these cir- 
cumstances, I beg you to submit to the President my wish for 
permission to retire from this mission, and to return to the 
United States without delay.’^ 

As you appeared at that time not to be acquainted with the 
provisions of the treaty, it was inferred that your desire to re- 
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turn home proceeded from the conviction that^ inasmuch as all 
apprehensions of immediate differences with Great Britain were 
at an end, you would no longer be useful at Paris. Placing 
this interpretation on your letter, and believing, as you your- 
self allege, that your long absence abroad rendered it desirable 
for you to give some attention to your private affairs in this 
country, the President lost no time in yielding to your request, 
and, in doing so, signified to you the sentiments of approbation 
which he entertained for your conduct abroad. You may, 
then, well imagine the great astonishment which the declara- 
tion contained in your despatch of the 3d of October, that you 
could no longer remain in France honorably to yourself or ad- 
vantageously to the country, and that the proceedings of this 
government had placed you in a false position, from which you 
could escape only by returning home, created in his mind. 

The President perceives not the 3st foundation for these 

opinions. lie cannot see how your usefulness as minister to 
France should be terminated by the settlement of difficulties 
and disputes between the United States and Great Britain. 
You have been charged with no duties connected with the 
settlement of these questions, or in any way relating to them, 
beyond the communication to the French government of the 
President’s approbation of your letter of the 13th of PYbruary, 
written without previous inslructions from this department. 
This government is not informed of any other act or proceeding 
of yours connected with any part of the subject, nor does it know 
that your official conduct and character have become in any 
other way connected with the question of tla^ right of search ; 
and that letter having been approved, and the French govern- 
ernmeiit having been so informed, the President is altogether at 
a loss to understand how you can regard yourself as ])laced in a 
false position. If the character or conduct of any one was to 
be affected, it could only be the character and conduct of the 
President himsedf. The government has done nothing, most 
assuredly, to place you in a false position. Representing your 
country at a foreign court, you saw a transaction about to take 
place between the government to which you were accredited 
and another power, which you thought might have a prejudicial 
effect on the interest of your own country. Thinking, as it is 
to be presumed, that the case was too pressing to wait for in- 



372 


LETTERS TO GENERAL CASS 


struclions, you ])rcsented a protest n gainst that transaction, and 
our government approved yonr proceeding, '^^riiis is your only 
oOicial connection with tlie whole subject. If alter this the 
Presid<,*nt had sanctioned Ihe negoliation of a trt'aty, and the 
Senate had ratilied it, containing provisiois in the highest de- 
gree objectionable, however the government might be discred- 
ited, yonr exeni])tion from all blaim^ and ccmsure would have 
bt*en complete'. Having deliver'd yonr letter of the 13lh of 
Pt^brnary to the; French gove'rnment, and having received the 
President’s approbation of that procee'ding, it is most manifest 
that you could be in no degree responsible for what should be 
done afterward, and done by others. The.' President, therefore, 
cannot conc('ive what particular or personal interest of yours 
was alfected by the snbsecpitmt nt'gotiation here, or how the 
treaty, the result of that negotiation, should put an end. to 
your usefulness as a public minister at the court of France, or 
in any way alfecd your ollicial character or conduct. 

It is impossible not to see that such a proceeding as you have 
se(.*n lit to adopt might produce much inconvenience, and even 
serious pu'judice, to the. public interests. Your opinion is 
against the treaty, a treaty concluded and formally ratilied ; and, 
to support that opinion, while yet in the service of the govern- 
ment, you put a construction on its provisions such as your 
own gov(‘rnment does not put upon them, such as you must be 
aware the enlightened })ublic of FiUrojie does not put upon 
them, and such as Fngland herself has not put upon them as 
vet, so fur as we know. 

It may b(a;ome nt'ci'ssary hen'ufti'r to publish your letter, in 
connei^tion with other corr(?spondence of the mission; and al- 
though it is not to be presumed that you looked to such publi- 
cation, because such a presumption would impute to you a 
claim to jmt forth your private opinions upon the conduct of the 
President and Senate, in a transaction linished and concluded, 
through the imposing form of a public despatch, yet, if published, 
it cannot be fores(;en how lar England might hereafter rely on 
your authority for a construction favorable to her own preten- 
sions, and inconsistent with the interest and honor of the United 
States. It is certain that you would most sedulously desire to 
avoid any such attitude. You would be slow to express opin- 
ions, in a solemn and ollicial form, favorable to another govern- 
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mPiit, and on the authority of which opinions that other gov- 
ernment miglit hereafter found new claims or set np new 
pretensions. It is for this reason, as well as others, that the 
President feels so much regret at yonr desire of placing your 
construction of the provisions of the treaty, and your objections 
to those, provisions, according to your construction, upon the 
records of the government. 

Before examining the several objectioJis sngge'sted by you, it 
may be ])ro])er to take notice of what you say upon the course 
of the negotiation. In regard to this, haviiig observed that the 
national dignity of the United Stab's had not been compro- 
mised down to the time of the Presidt'nt.’s message to the last 
session of Congress, you proceed to say : “ Hut England then 
urged the United States to ent(‘r into a conventional arrange- 
ment, by which we might be pledged to concur with her in 
measures for the suppression of the slave-trade'. Till then we 
had cxeeiited our own laws in our own way. But, yielding to 
this application, and departing from our former j)rinciple of 
avoiding European combinations upon subjects not American, 
we stipulated in a solemn treaty, that we would carry into effect 
our own laws, and fixed the minimum force we would employ 


for that purpose.” 

The President cannot conceive how you should have been led 
to adventure upon such a statement as this. It is but a tissue 
of mistakes. England did not urge the United States to enter 
into this convenfional arrangement. The United States yielded 
to no application from England. The proposition for abolishing 
the slave-trade, as it stands in the treaty, was an American propo- 
sition ; it originated with the executive government of the United 
States, which cheerfully assumes all its responsibility. It stands 
upon it as its own mode of fnlfilliiig its dutii's, and accomplishing 
its objects. Nor have the United States departed, in this treaty, 
in the slightest degree, from their former principles of avoiding 
European combinations upon subjects not American, because the 
abolition of the African slave-trade is an American subject as 
emphatically as it is a European subject; and indeed more so, 
inasmuch as the government of the United States took the first 
great steps in declaring that trade unlawful, and in attempting 
its extinction. The abolition of this traffic is an object of the 
highest interest to the American people and the American gov- 
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crnnient ; and you seem strangely to have overlooked altogether 
tile important fact, that nearly thirty yt^ars ago, by the treaty of 
Ghent, the United Slates bound themselves, by solemn compact 
with England, to continin^ “th(‘ir elforts to jiromote its entire 
abolition,” both partii's [iledging Ihemselvc's by that treaty to 
use their Ix'st endeavors to aceonijilisli so di.'sirable an object. 

Again, yon speak of an imporlant concession made to the 
renewed application of England. But the treaty, let it be re- 
peated, malo's no concession to hlngland whatever. It com- 
plies with no dmnand, grants no application, conforms to no 
request. All these statcinenls, thus by you made, and which 
are so exceedingly erron<‘ons, seem calcnlated to hold up the 
idea, that in tliis treaty yonr govcrnm(*nt has been acting a snb- 
ordinat(‘, or oven a comjilying part. 

The President is not a litth*. starth'd that yon should make 
such totally groundless assumptions of fact, and then leave a 
discniditable inference to be drawn from tluMU. He directs me 
not only to repel this inference as it ought to be repelhal, but 
also to bring to your serious consid(*ration and retlectiou the 
propriety of such an assunu'd narration of facts as your de- 
spatch, in this respect, puts forth. 

Having informed the dejiartinent that a copy of the letter of 
the 21th of August, address{'d by mi^ to you, had been deliv- 
ered to AI. Guizot, you jiroc.eed to say : “ In executing this 
duty, I felt too well what was due to my government and coun- 
try to intimate my regri't to a foreign power that some declara- 
tion had not preceded tlu^ treety, or some stipulation accom- 
panied it, by which the (extraordinary pretension of Great Brit- 
ain to search our ships at all times and in all places, first put 
forth to the world by Lord J^almerston on the 27th of August, 
1841, and on the 13th of Octolx'r following again pc^rcmptorily 
claimed as a right by Lord Aberdeen, would have been abro- 
gahid, as ecjually incompatible Avith the laws of nations and 
with the independence of the Unih'd States. I confined my- 
self, therefore, to a simple communication of your letter.” It 
may be true that the British pretension leads necessarily to con- 
sequences as broad and general as your statement. But it is 
no more than fair to state that pretension in the words of the 
British government itself, and then it becomes matter of con- 
sideration and argument how broad and extensive it really is. 
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The last statement of this pretension, or claim, by the British 
government, is contained in liord Abt'rdceii’s note to Mr. Steven- 
son of the 13th of October, 1841. It is in these words : — 

“The undersigned readily admits, that to visit and search American 
vessels in time of peace, when that right of si'arch is not granted hy 
treaty, would be an itifraction of public law, and a violation of national 
dignity and independence. Hut no such iMght is asserted. We sincere- 
ly desire to res[)ect the vesseds of tin; United Stales, hut we may reason- 
ably expect to know what it r(!a!ly is that we n ^pect. Doubtless the 
flag is yrhnCi facie (ividcncc of the nationality of the vess(;l ; and, if 
this evidence W('ro in its nature conclusive and irrefragable, it ought to 
preclude all further itupiiry, .Hut it is siillieiently notorious that the flags 
of all nations are liable to he assumed bv those who have no ri^ht or 
title to b(air them. Mr. Stevens<.)n himself fully admits the extent to 
which the American flag has been employed for the })urpose of covering 
tlws infamous trallic. Tlie uudersigned joins with Mr. Stevenson in 
deeply lamenting the evil ; and he agrees with him in thinking that the 
United Stales ought not to be c<jnsidered responsible for this abuse of 
their flag. Hut if all inquiry hi.; resisted, even when carried no further 
than to ascertain tla' nationality of tlu^ vessel, and inijiunity be claimed 
for the most lawless and desj)erate of mankind in the commission of 
this fraud, the undei'signed greatly fears that it may be regarded as 
something like an assumption of that responsibility which has beam dep- 
recal('d by Mr. Stevenson 

“ 'Hhe undersigned n.niounees all prtdension on the part of the British 
govi'rnment to visit and si'areh American vessels in time of peace. Nor 
is it as American that such vessels are (.iver visited ; but it has been the 
invariahh; jiraetiee of tlui Hritish navy, and, as the undei'signed believes, 
of all navies in tlui world, to ascertain by visit the real n.ationality of 
merehant-v(!ss(!ls nu't with on the high siais, if there be good reason to 
apprehend their illegal character 

“ The undtu-signed admits, that, if the Hritish cruiser .should possess a 
kiKjwledge of the American charactm* of any vessel, his visitation of 
such vessel would lx; entindy unjustifiable. He further admits, that .so 
much respect and honor are dia; to the American flag, that no vessel 
bearing it ought to Ix^ visited hy a Hritish cruiser, except under the most 
grave suspicions and well-founded doubts of tlie gciiuinenc.'ss of its char- 
acter. 

“ The undersigned, although with pain, must add, that if such visit 
should lead to the proof of the American origin of the vessel, and that 
slu^ was avowedly engagial in the slave-trade, exhibiting to vimv the 
manacles, fetters, and enher usual implements of torture.', or hud even 
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a number of these unfortunale beings on board, no British officer could 
interfere further. ITe might give information to the cruisers of the 
United States, but it coidd not be in his own power to arrest or impede 
the prosecution of the voyage and the success of tlic undertaking. 

Tt is obvious, tlierefore, that the utmost caution is necessary in the 
exercise of tliis right claimed by Great Britain. While we have re- 
course to the necessary, and, ituleed, the only means for detecting im- 
posture, the practice will bo carefully guarded and limited to eases of 
strong suspicion. Tlic undersigned begs to assure Mr. Stevenson that 
the most precise and positive instructions have been issued to her Maj- 
esty’s officers on this subject. 

Such tire the words of the J^ritish claim or pretension ; and 
it stood in this form at the delivery of the President’s message 
to Congress in December last; a message iji which you are 
pleased to say that the British pretension was promptly met 
and firmly resisted. • 

I may now proceed to a more particular examination of the 
objections which you make to tlic treaty. 

You observe that you think a just self-respect required of the 
government of the United Slates to demand of Lord Ashbur- 
ton a distinct rennncialion of the British claim to search our 
vessels previous to entering into any negotiation. The gov- 
ernment has thought otherwise; and this appears to be your 
main objection to the treaty, if, indeed, it be not the only one 
which is clearly and distimdly stated. The government of the 
Unit(‘d States snpj)os(‘(l that, in this res])ect, it stood in a posi- 
tion in wl)i(di it had no occasion to demand any thing, or ask 
for any thing, of England. Tlu^ British pretension, whatever 
it was, or however extensive*, was well known to the President 
at the date of his message to (Jongress at the opening of the 
last session. And I must be allowed to remind you how the 
President treated this subject in that communication. 

“ TTowever desirous the IJniled States may be,” said he, “ for the 
suppression of tlie slave-trade, tixiy cannot consent to interpolations into 
tlie maritime (axle at tlu; mere will and pleasure of other governments. 
We'deiiy the right of any suedi interpedution to any one, or all the na- 
tions of the cartlj, without our consent. We claim to have a voice in 
all amendments or alterations of that c(jde ; and when we are given to 
understand, as in this instance, by a foreign government, that its treaties 
with other nations cannot be executed without the establishment and 
enforcement of new principles of maritime police, to be applied without 
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our consent, we must employ a language neither of equivocal import 
nor suscepliblc of misconstruction. American citi/ens prosecuting a 
lawful commerce in the African seas, under the flag of their country, 
are not responsihle for the abuse or unlawful use of that flag by others; 
nor can they rightfully, on account of any such alleged abuses, be in- 
terrupted, molested, or detained while on the ocean ; and if thus mo- 
lested and detained while pursuing honest voyages in the usual way, 
and violating no law themselves, they are unquestionably entitled to in- 
demnity.” 

This clechirutioii of the Ihesideiit stands: not a syllabic of 
it has been, or will be, reiraeled. 'I'lic |)rin(;i[)l(‘S whicdi it an- 
iionnccs rest on their inhenuit justice and })ro|>riety, on their 
confoririity to public law, and, so far as we are concerned, on 
the determination and ability of the country to maintaiji them. 
To the ‘se ])rinci[)les the govertnnent is pledged, and that ))ledgc 
it will b(‘. at all times ready to rechuun. 

But what is your own language on this p)oint? Y\)u say, 
“ ddiis claim (the Briiish claim), thus asserled and sujiported, 
was promptly unit and lirml}^ rep('lled by tin; President in his 
messag(‘ at the commencement of the last session of Congress: 
and in your letter to me apiaoving the course I had adopted 
in relation to the question of llu^ ratification by France of the 
quintuple tu'aty, you coiisidca- the jirinciples of that message as 
the esttiblished policy of the government.'’ And you add, “ So 
far, our natiomd dignity was uncompromitted.” If this be so, 
what is tlu're which has since occurred to couqiromit this dig- 
nity? You shall yourself be judge of this; because you say, 
in a subseipient jiart of your lei ter, that “ the mutual rights of 
the parties are in this respi'ct wholly untouched.” If, then, 
the British pretension had beiai jiromptly met and firmly re- 
pelled by the President’s nu'ssagi' ; if, so far, our national dig- 
nity had not been compromitted ; and if, as you further say, our 
rights remain wholly untouched by any subsequent act or pro- 
ceeding, what ground is there on which to found complaint 
against the treaty? 

But your sentiments on this point do not concur with the 
opinions of your government. That government is of opinion 
that the sentiments of the message, which you so highly ap- 
prove, are reatlirmed and corroborated by the treaty, and the 
correspondence accompanying it. The very object sought to 
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be obtained, in proposing the mode adopted for abolishing the 
slave-trade, was to take away all pretence whatever for inter- 
rupting lawful commerce by tlic visitation of American vessels. 
Allow me to nd’er you, on this point, to the following passage 
in the message ol the President to the Senate, accompanying 
the treaty : — 

“ In my message at the commencement of the present session of 
Congress, I endeavored to state the j)rin(d])I(!s wl)ich this government 
supi)orls resj)ecting the right of search and the immunity of Hags. De- 
sirous of maintaining those principles fidly, at the same time that ex- 
isting obligations sliould be fulfilled, I have thought it most consistent 
with the dignity and honor of the country that it should execute its own 
laws and perform its own ohligations by its own means and its own pow- 
er. The examination or visitation of the merchant-vessels of one nation 
by the cruisers of another, for any purposes except those known and ac- 
knowledged by the law of nations, under whatever restraints or regula- 
tions it may take place, may lead to dangerous restdfs. It is far better 
by other means to supersede any su[)posed necessity, or any motive, for 
such examination or visit. Interference with a merchant-vessel by an 
armed cruiser is alwa3^s a delicate proccaaling, apt to touch the jioint of 
national honor, as well as to allect the interests of individuals. It has 
been thought, therefore, expedient, not only in accordance with the stip- 
ulations of the treaty’’ of Ghent, but at the same time as removing all 
jiretext on the part of others for violating the immunities of the Ameri- 
can flag upon the seas, as they exist and arc defined by the law of 
nations, to enter into tlie articles now submitted to the Senate. 

“The treaty which I now submit to you proposes no alteration, miti- 
gation, or modification of the rnk.s of the law of nations. It provides 
simjilv, that each of the two governments sliall maintain on the coast of 
Af idea a suflicient squadron to enforce, separately and respectively, the 
laws, rights, and obligations of the two countries for tlie suppression 
of the slave-trade.” 

In the actual posture of things, the President thought that 
the government of the United States, standing on its own rights 
and its own soh'.mn declarations, would only weaken its position 
by making such a demand as appears to you to have been ex- 
pedient. We maintain the publie law of the world as we receive 
it and understand it to be established. We defend our own 
rights and our own honor, meeting all aggression at the boun- 
dary. Here we may well stop. 

You arc pleased to observe, that “ under the circumstances 
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of the assertion of the Eritisli clainri, in the corresponclcnce of 
tlie British secretari(;s, and of its denial by the President of the 
United States, the eyes of l^airope were upon these two great 
naval powers; one of whieli had advanced a pretension, and 
avowed her determination to enforce it, which might at any 
moment bring them into collision.” 

It is certainly true that the attention of Europe has been 
very much awakened, of late years, to the general subject, and 
quite alive, also, to whatever might take place in regard to it 
between the United States and (treat Britain. And it is highly 
satisfactory to find, that, so far as we can h'arn, the opinion is 
universal that the govermiK'nt of the United States has fully 
sustained its rights and its dignity by the treaty which has been 
concluded. Europe, we believe, is happy to see that a collision, 
wliich might have disturbed the peace of the whole civilized 
world, has been avoided in a manner which reconciles the per- 
formance of a high national duty, and tluj fulfilment of ])ositive 
stipulations, with the })erfect immunity of flags and the equality 
of nations upon the ocean. 1 must be ])('rmitted to add, that, 
from every agent of the government abroad who has been heard 
from on the subject, with the single exception of your own let- 
ter, (an exce})tion most deeply regretted,) as well as from every 
part of Europe where maritime rights have advocates and de- 
fenders, we have re(*eived nothing but congratulation. And at 
this moment, if the g(‘neral sources of information may be 
trusted, our example has n'commemh'd itself already to the 
regard of states the most jealous of British ascendency at sea; 
and the treaty against which you remonstrnte may soon come 
to be est('cmcd by them as a lit, model for imitation. 

Toward the close of your despatch, you are pleased to say: 
“ By the recent treaty we are to kee}) a squadron upon the coast 
of Africa. We have kept one there for years; during the 
whole term, indeed, of these efforts to put a stop to this most 
iniquitous commerce. The ellect of the treaty is, therefore, to 
render it obligatory upon us, by a convention, to do what we 
have long done voluntarily ; to place our municipal laws, in 
some measure, beyond the reach of Congress.” Should the 
effect of the treaty bo to place our municipal laws, in some 
measure, beyond the reach of Congress, it is sufficient to say 
that all treaties containing obligations necessarily do this. All 
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treaties of commeree do it; and, indeed, there is hardly a treaty 
existing, to wliieh the United States are party, which does not, 
to some extent, or in some way, restrain the legislative power. 
Treaties conld not he made without producing this etieet. 

But your remark would se(‘ui to imj)ly, that, in your judg- 
ment, there is something d<;rogatory to the character and dig- 
nity of the country iii thus stipulating with a foreign })ower 
for a coiKairrent elfort to execute the laws of each. It would 
be a sullicient n^futation of this objection to say, that, il in this 
arrangement there be any thing derogatory to the charuc.tt'r and 
dignity of one party, it must be ecpially derogatory, sitice the 
stipulation is perlcctly mutual, to the character and dignity of 
both. But it is derogatory to the character and dignity of 
neither. The objection seems to proceed still upon th(5 implied 
ground that the abolition of the slave-trade is more a duty of 
tlreat Britain, or a more leading obj(a*t with her, than it is or 
should be with us; as if, in this great elfort of civilized nations 
to do away the most (auel trailic that evta* scourged or disgraced 
tlui w’orld, we had not as high and honorabh*, as just and mer- 
ciful, a part to act, as any otlu'r nation U[)on the fac(; of the 
earth. Let it be for ever remembered, that in this great work of 
humanity and justice the United States took the lead them- 
selves. Tills government declared the slave-trade unlawful; 
and in this declaration it has been followial by the great jiowcrs 
of Europe. This government deedared the slavi'-trade to be 
piracy; and in this, too, its exainjile has been followitd by other 
states. This government, this young government, s])ringing up 
in this new world within half a centurv, founded on the broad- 
est principles of civil liberty, and sustained by the moral sense 
and intelligence of the peo})t(!, has gone in advance of all other 
nations in summoning the civilized world to a common elfort 
to put down and destroy a nefarious trailic reproachful to human 
nature. It has not deemed, and it does not deem, that it sutlers 
any derogation from its character or its dignity, if, in seeking to 
fulfil this sacred duty, it act, as far as necessary, on fair and 
equal terms of concert with other powers having in view the 
same praiseworthy object. Such were its sentiments when it 
entered into the solemn stipulations of the treaty of Ghent; 
such were its sentiments when it re(j[uestcd England to concur 
with us in declaring the slave-trade to be piracy ; and such arc 
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the sentiments which it has manifested on all other proper oc- 
casions. 

In conclusion, I have to repeat the expression of the Presi- 
dent’s deep regret at the general tone and character of your 
letter, and to assure yon of the great hapj)iness it would have 
afforded him if, concurring wilii tin; judgment of the President 
and Senate, concurring with what a])pears to be the general 
sense of the country, concurring in all the manifestations of 
enl ightened public opinion in Europe, you had seen nothing 
in the. treaty of the 9th of August to which you could not give 
your cordial approbation. 

I have, &c. 

Daniel Weiister, 

Lnwis Cass, Esq., &o., &c., &c. 

Mr. Webster to Gene rat Cass. 

Dopartnu'iit of State, Wasliiiii;ton, Dcccinlicr 20, 1842. 

Sir, — Your letter of tlie ilth insttuit has been submitted to 
the Prt'sidenl. He dirt'cts nu' to s:iy, in reply, that hc! continues 
to regard your correspondenct', of whicli this letter is part, as 
being (piite irregular from the beginning. You had a^^ked leave 
to retire from your mission; the It'ave was granted by the Presi- 
dent, with kind and friendly remtirks upon the iminner in which 
you had discharged its duties. J ftiving asked for this honorable 
recall, which w;is promptly givtui, you afterward addr(*ssed to 
this departunnit your letter of tin* Md of October, which, however 
it may appear to you, tin' Presichmt cannot but (‘onsider as a 
remonstrance', a protest, against the; tre'aty of the 9th of August; 
in other words, an attack upon his administration for the nego- 
tiation and conclusion of that treaty. He certainly was not j)re- 
pared for this. It came upon him with no small surprise, and 
he still feels that you must have* been, at the moment, under the 
intlue'uce of temporary im[)ressions, which he cannot but hope 
have ere now worn away. 

A few remarks upon some of the points of your last letter 
must now close the correspondi'iice. 

In the fir.st place, you object to my having called your letter 
of October 3d a “ pi’otest or remonstrance” against a transac- 
tion of the government, and obst*rve that you must have been 
unhappy in the mode of expressing yourself, if you were liable 
to this charge. 
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What other construction your letter will bear, I cannot per- 
ceive. The transaction was finished. No letter or remarks of 
yourself, or any one else, could undo it, if desirable. Your 
oy)inions were unsolicit(‘d. If given as a citizen, then it was 
altogether unusual to address them to this depavtmeiit in an 
official despatch; if as a pnldie funetioniu'y, the whole subject- 
matter was (piih; aside from the duties of your particular sta- 
tion. In your letter you did not propose anything to be done ^ 
but objected to what liad Ixaui dou(‘. You did not suggest any 
method of remedying what you were pleased to consider a de- 
fect, but stated what you thought to b(^ n'asons for fiairing its 
consecjuences. You deelunHl that there* had l)een, in your opin- 
ion, an omission to assert American rights; to which omission 
you gave the department to uneh'rstand that you would never 
have consented. 

In all this there is nothing but protest and remonstrance; and, 
though your letter be not formally (‘iititled such, I cannot see 
that it can bo coiistriu'd, in eth'ct, as any thing (‘Isr* ; and 1 must 
eontiune to think, there'fore, that the terms used are (uitirely 
applie/able and proper. 

In the next phua*, you say: “ Yon give in(‘ to und('rs(and that 
the communieations which have ])assed betwcc'u ns on I his sub- 
ject an* to be published, and submitted to the great tribunal of 
public opinion.” 

it would have been betfi'r if you had (juoted my remark with 
entiix! courectmess. What 1 said was, not that tin* conimuni- 
cations which have passed betwe(‘n us are lo he ])ublished, or 
mast be published, but that “it may beconn^ necessary lu'n'after 
to publish your letter, in connection with oth(*r correspondence 
of the mission ; and, although it is not lo be presumed that you 
looked to such public-ation, because such a presumption would 
impute to you a claim tt) put forth your private opinions upon 
the: conduct of the President and Senates, in a transaction fin- 
ished and eoindinh^d, through tin* imposing form of a public 
despatch ; yet, if published, it cannot be foreseen how far Eng- 
land might hereafter rely on your authority for a construction 
favorable to her own pretensions, and inconsistent with the 
interest and honor of tin; United States.” 

In another part of your letter you observe : “ The publication 
of my letter, which is to produce this result, is to be the act of 
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the government, and not my act. But if the President should 
think that tlie slightest injury to the public interest would en- 
sue from the disclosure of my views, the letter may be buried 
in the archives of the department, and thus forgotten and ren- 
dered harmless.” 


To this I have to remark, in the first place, that instances have 
occurred in other times, not unknown to you, in which higlily 
important letters from ministers of tlu^ United States, in Eu- 
rojie, to their own government, have found their way into the 
newspapers of Europe, when that government itself held it to 
be inconsistent with the interest of the United States to make 


such letbns public. 

But it is hardly worth while to pursue a to])ic like this. 

Y^ou are ])leased to ask : “ Is it the duty of a diplomatic agent 
to receive all the coiiiinimications of his govermnent, and to 
carry into effect their instructions sub silcnlio, whatever may be 
his own sentiments in relation to them; or is he not bound, as 
a faithful representative, to communicate freely, but respectfully, 
his own vi(‘A\'s, that, these may be eonsidc'red, and receive their 
due weight, in that particular case, or in other circumstances 
involving similar considerations? It seems to me that the bare 
enunciation of the principle is all that is necessary for my justi- 
fication. I am speaking now of the jiropricty of my action, not 
of tin; manner in which it was pc'rforrncd. T may have exe- 
cuted the tusk well or ill. I may have introduced topics unad- 
visedly, and urgcul them indiscreetly. All this I leave without 
remark. I am only endeavoring here to free myself from the 
serious charge which you bring against me. If I have misap- 
prehended the duties of an American diplomatic agent upon 
this subject, I am well satisfied to have withdrawn, by a timely 
resignation, from a ])osition in which my own self-respect would 
not permit me to remain. And I may expn^ss the conviction, 
that there is no government, certainly none this side of Con- 
stantinople, which would not encourage rather than rebuke the 
free expression of the views of their representatives in foreign 
countries.” 

I answer, certainly not. In the letter to which you were re- 
plying it was fully stated, that, ‘‘in common with every other 
citizen of the republic, you have an unquestionable right to 
form opinions upon public transactions and the conduct of pub- 
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Jic men. }3ut it will hardly be thoiiglit to bo among either the 
duties or the privileges of a minister abroad to make formal re- 
monstrances and protests against proceedings of the various 
branches of the government at home, n[)on subjects in relation 
to which lie himself has not been charged with any duty, or 
partakaai any n'sponsibility.” 

Yon have not been recjuested to bestow your approbation 
upon the treaty, howi'ver gratifying it would have been to the 
President to s(‘e that, in that n'spiad, you united with other 
distinguished public ag('nts abroad. Like all citizens of the re- 
public, you are quite at liberty to exercase your own judgment 
upon that as upon other transactions. But neither your obser- 
vations nor this concession cover the case. They do not show, 
that, as a public minister abroad, it is a part of your otlicial 
functions, in a public di'spatch, to remonstrate against the con- 
duct of the government at home in relation to a transaction in 
which you bore no part, and for which you were in no way 
answerabhi. The President and Senati^ must be pi^rmitted to 
iud<re for themselves in a matter solely within their control. 
Nor do I know that, in complaining of your proti'st against their 
proceedings in a case of this kind, any thing has been done 
to warrant, on your part, an invidious and unjust relennice to 
Constantinople. If you could show, by the general jiractice of 
diplomatic functionaries in the civilized part of the world, and 
more especially, if you could show by any precedent drawn 
from the conduct of the many distinguished men who have rep- 
resented the governnumt of the Unib'd States abroad, that 
your h^tb'r of the dd of October was, in its general object, tone, 
and character, within the usual limits of diplomatic correspond- 
ence, you may be (piite assured that the President would not 
have n'course to the code of Turkey in ordiir to lind precedents 
the other way. 

You complain that, in the letter from this department of the 
1 4ih of November, a statinnent contained in yours of the 3d of 
October is called a tissue of mistakes, and you attempt to show 
the impropriety of this appellation. Let the point be distinctly 
stated, and what you say in reply bo then considered. 

In your letter of October 3d you remark, that “ England then 
urged the United States to enter into a conventional arrange- 
ment, by which we might be pledged to concur with her in 
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raea mires for the suppression of the slave-trade. Until then, 
wc had executed our owji laws in our own way ; but, yielding 
to this application, and departing from our former principle of 
avoiding European combinations upon subjects not American, 
we stipulated in a solemn treaty that we would carry into etfect 
our own laws, and fixed the minimum force we would employ 
for tfiat purpose.” 

The letter of this department of the 14th of November, hav- 
ing quoted this passage, protuu'ds io observe, i hat “the Presi- 
dent cannot conceive how you sliould h:iv{^ b(?en led to adven- 
ture upon such a statement as this. It is but a tissue of mis- 
takes. England did not urge the llnit(‘d Statt's to enter into 
this conventional arrangement. Tlu; United Stab's yielded to 
no ajiplieation from England. The proposition for abolishing 
the slave-trade, as it stands in tln^ treaty, was an Ann'rican 
proposition ; it originated with the executive governnumt of 
the United States, which clieerfully assumes all its responsibil- 
ity. It stands upon it as its owti mod(^ of fidlllling its duties 
and accomplishing its obje.ds. Nor have the United Btates de- 
parted ill the slightest degree from their former principles of 
avoiding Eurojiean combinations uj)on subjects not American; 
because the abolition of the Alriean slave-trade is an American 


subject as emphatically as it is a J^airopean subject, and, indeed, 
more so, inasmuch as the govia'iiment of the United States 
took the lirst great step in declaring that trade unlawful, and in 
attempting its extinction. The abolition of this trallic is an 
object of the highest interest to the American jieople and ihe 
American government: and yon seem strancely to have over- 
looked altogether the important fact, that mxirly thirty years 
ago, by the treaty of (Ihent, the Uniti’d Statcjs bound them- 
selves, by solemn compact with England, to continue their ef- 
forts to promote its entire abolition; both parties pledging them- 
selves by that treaty to use their best endeavors to accomplish 
so desirable an object.” 

Now, in answer to this, you observe in your last letter: “ That 
the particular mode in which the governments should act in 
concert, as finally arranged in the treaty, was suggested by 
yourself, I never doubted. And it this is the construction I am 
to give to your denial of my correctness, there is no difficulty 
uj)on the subject. The question between us is untouched. All 
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1 said was, that England continned to prosociite the matter; 
that she presented it for negotiation, and that we thereupon 
consented to its introduction. And if Lord Ashburton did not 
come out with instructions from his governmiMit to endeavor 
to effect some arrangement upon this subject, the world has 
strangely misunderstood one of the great objects of his mis- 
sion, and I have misunderstood that paragraph in your first 
note, where you say that fiOrd Ashburton comes with full pow- 
ers to negotiate }ind settle all matters in discussion betw(H‘n 

O 

England and the United States. But the very fact of his com- 
ing here, and of his acceding to any stipulations respecting the 
slave-trade, is (;onclusive ])r()of that his government were* de- 
sirous to obtain tlie cooperation of the United States. I had 
supposed that our government would scfircely take the initiative 
in this matter, and urge it upon that of (Jrc'at Britain, either in 
Washington or in Tauulon. If it did so, 1 can only (‘xprc'ss my 
regret, and confess that T have beam led inadvertently into an 
error.” 

It would ap))ear from all this, that that which, in your first 
letter, a])peared }is a direct statement of facts, of which you 
would naturally be prc'sumed to have had knowledge, sinks at 
last into inferences and conjc'ctures. But, in attempting to es- 
cape from s^urui of the mistake's of this tissue, you have fallen 
into ot hers. “ All I said was,” you obsca've, “ that Plngland con- 
tinued to ])rosecute the rnatb'r; that she })resented it for nego- 
tiation, and that we thereupon consented to its introduction.” 
Now the English minister no more presented this subject for 
negotiation than the government of the United States j)resent- 
ed it. Nor can it be said that the United States consentc'd to 
its introduction in any other sense than it may be said that the 
British minister conscmtcal to it. Will you be good enough to 
review the series of your own assertions on this subject, and 
see whether they can possibly be regarded merely as a state- 
ment of your own inferences? A’our only authentic fact is a 
general one, that the British minister came clothed with full 
power to negotiate and settle; all matters in discussion. This, 
you say, is conclusive proof that his government was desirous 
to obtain the coiiperation of the United States respecting the 
slave-trade; and then you infer that England continued to pros- 
ecute t his matter, and presented it for negotiation, and that the 
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United States consented to its introdiietion ; and give to liiis 
inference the sliape of a direct statement of a fact. 

You might liave made the same remarks, and with the same 
propriety, in relation to the subject of Hie “Creole,” that of 
impressment. Hie extradition of fugitive criminals, or any tiling 
else embraced in the treaty or in tln^ corresjiondenci', and then 
have conv^erted these inferences of your own into so many taels. 
And it is upon conjectures like these, it is upon such iiiferi'ii- 
ces of your own, that you make the direct and formal stateiiK'iit 
in your letter of the dd of October, that “England then urged 
Hi(^ United States to enter into a conventional arrangmuenl, by 
which we might be pledged to concur with her in measures for 
the suppression of the slave-trade. Until then, we had exe- 
cuted our own laws in our own way; but, yielding to this ap- 
plication, and disparting from our former principle of avoiding 
European combinations ujion subjects not American, we stipu- 
lated in a solemn treaty that we would carry into ellect our 
own laws, and fixed tliii minimum ibrei* w(^ would (‘m])l()y for 
that purpose.” 

'I’lu! Uresident; was well warranted, tlK'ri'fore, in requesting 
your serious r<‘c-onsideration and rm ii'.w of that statimient. 

Suppose your hdt.er to go bi'fon*. the public unanswered and 
luieontradicted ; suppose it to mingle itsidf with the giaieral 
political history of the country, as an ollicial h'tter among the 
archives of the Department of State, would not the gemu'al 
mass of readers uiid('rstaud you as n'citing facts, rather than 
as drawing your own conclusions? as slating history, rather 
than as jiresenting an argument ? It is of an incorri'ct narra- 
tive that the President complains. Jt is th:d, in your hotel at 
Paris, you should undertake to write a history of a very delicate 
part of a negotiation carried on at Washington, with which you 
had nothing to do, and of the history of which you had no 
authentic information; and which history, as you narrate it, 
refhads not a little on the independence, wisdom, and public 
spirit of the administration. 

As of the history of this part of the negotiation you were not 
well informed, the President cannot but think it would have 
been more just in you to have refrained from any attempt to 
give an account of it. 

You observe, further : “ I never mentioned in my despatch to 
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you, nor in any manner whatever, that our government had con- 
ceded to that of England the right to search our ships. That 
idea, however, pervades your letter, and is very apparent in that 
part of it which brings to iny observation the possible elTect of 
my views upon the English government. But in this you do 
me, though I am sure unintentionally, great injustice. I re- 
peatedly stale that the n'cent treaty leaves the rights of the par- 
ties as it found them. My dilficulty is not that we have made 
a positive, concession, but that we have acted unadvisedly in not 
making the abandonment of this j)retension a previous condition 
to any conventional arrangement u})on the general subject.” 

On this j)art of your letter I must be allowed to make two 
remarks. 


The first is, inasmuch as the tn'aty gives no color or pretext 
whatev(^r to any right of searching our shi])s, a declaration 
against such a right would have biam no more suitable to this 
treaty than a declaration against tlui right of sacking our towns 
in time of peace, or any other ontrag('. 

The rights of merchant-vessels of the United States on the 
high seas, as understood by this government, have be(m clearly 
and fully asserted. As assert(‘d, they will b(* maintaiiu'd ; nor 
would a declaration such as you propose have inen^ased eilher 
its resolution or its al)ility in this res])ect. The govermm'nt of 
the United States n'lies on its own pow(‘r, and on the (‘jli'ctive 
support of the jx'ople, to asserr succ(‘ssfully all the rights of all 
its citizens, on the sea as well as on the land; and ii asks re- 


spect for thes(5 rights not as a boon or favor from any nation. 
The President’s message', most certainly, is a clear declaration 
of what the country understands to be its rights, and his deter- 
mination to maintain them, not a mere promise to negotiate for 
these rights, or to endeavor to bring other powers into an ac- 
knowledgment of them, eilher express or implied. Whereas, if 
I understand the meaning of this })art of your letter, you would 
have advised that sonK'thing should have been offered to Eng- 
land which she might have regarded as a benefit, but couplea 
with such a declaration or condition as that, if she received the 


boon, it would have been a recognition by her of a claim which 
we make as matter of right. The President’s view of the proper 
duty of the government has certainly been cpiite different. Be- 
ing-convinced that the doctrine asserted by this government is 
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the true doctrine of the law of nations, and feeling the compe- 
tency of the government to uphold and enforce it for itself, he 
has not sought, but, on the contrary, has sedulously avoided, to 
change this ground, and to j)iace the just rights of the country 
upon th(? assent, express or imj)lied, of any pow(‘r whatevc'r. 

The government thought no skilfully extorted ])romis(;s ne- 
cessary in any such enses. It asks no such j)ledg{‘s of any na- 
tion. If its character for ability and readiiK'ss to juotect and 
defend its own rights and dignity is not siitlicicmt to preserve 
them from violation, no intcu'polation of promise to respect 
them, ingeniously wovam into tnsith's, would be likely to atl’ord 
such protection. And, as our rights and liberties depend for 
existence upon our power to maintain thcju, gema'al and vague 
protests are not lik(“ly to be more (dlectual than the Chinese 
method of defending their towns, by ])ainting grotesque and 
hideous figuixis on the walls to fright away assailing foes. 

Aly other nanark on this portion of your letter is this: 

Suppose a deelaralioii to the effect that this treaty should 
not be consider('.d as saerilit-ing any American rights had been 
appended, and the treaty, thus fortified, had bi'cn sent to Great 
Britain, as you propose; and supposes that that government, 
with t'qual ingenuity, had a])p('nd(‘d an cupii valent written dec- 
laration that, it should not be considert'd as sacrlfnang any Brit- 
ish right, how much inorci defined would have been the rights 
of either party, or how much ch'anu’ tln^ meaning and intcrjire- 
tation of the treaty, by these n'servations on both sides? Or, 
in oth(M' words, what is the value of a proti'sbon one side, bal- 
anced by an exactly e([ui valent protest on the other? 

No nation is presumed to sacrifice its rights, or give up what 
justly b(‘longs to it, unless it I'xpn'ssly stipulates that, for some 
good reason or ade(piate consid(*ration, it does make such relin- 
quishment; and an unnecessary asseveration that it does not 
intend to sacrifice just rights would seem only calculated to in- 
vite aggression. Such proclamations would seem better devised 
for concealing weakness and apprehension, than for manifest- 
ing conscious strength and self-reliance, or for inspiring respect 
in others. 

Toward tlic end of your letter you are pleased to observe : 
“ The rejection of a treaty, duly negotiated, is a serious ques- 
tion, to be avoided whenever it can be without too great a sacri- 
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fice. Though the national faitli is not actually committed, still 
it is more or less engaged. And there were peculiar circum- 
stances, growing out of long-standing dilliculties, which ren- 
dered an amicable arrangement of the various matters in dispute 
with England a subject of gn^at national interest. But the 
negotiation of a tr<?aty is a far different subject. Topics arc 
omitted or inlroduced at tlu; discretion of the negotiators, and 
they are responsible, to use the language of an eminent and 
able Senator, for ‘what it contains and what it omits.’ This 
treaty, in my opinion, omits a most important and necessary 
sti[)ulation ; and therefore, as it seems to me, its negotiation, in 
this particular, was unfortunate for the country.” 

The President directs me to say, in reply to this, that in* the 
Treaty of Washington no topi(-s were omitted, and no topics in- 
troduced, at the mere discretion of the negotiator; that the 
negotiation proceeded from stc}) to stej), and from day to day, 
under his own immediate supervision and directioji ; that he 
himself takes the resj)onsibility for what the treaty contains and 
what it omits, and cheerfully leaves the merits of tlui whole to 
the judgment of the country. 

I now conclude tliis letter, and close this corresj)ondence, by 
repeating once more the expression of the Presidiait’s reg t 
that you should have commenced it by your letter of the Rd of 
October. 

It is painful to hiiri to have with you any cause of dilference. 
lie Ir.is a ju.>t ap[)reciation of your character and your public 
services at home and abroad. ILi cannot but persuade himself 
that you must be awao; yourself, by this time, that your letter 
of October was written under erroneous impressions, and that 
there is no foundation for the o})inions respecting the treaty 
which it expresses ; and that it would have been far better on 
all accounts if no such lett(“r had been written. 

I have, &c. 

Daniel Webster. 

Lswis Cass, Esq., Late Minister of the United States at Paris. 
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SCHOONER “ AMISTAD.” 

The Chevalier eVAr^a'iz to 31r. Webster. 
[translation.] 

'Wasliington, AjHil r>, 1 « 41 . 

The Chevalier d’ArguVz liad ilie honor to receive, witli the 
Secretary of State’s noie. of Ihe 3d instant, cojiies of two let- 
ters received at his department relative to the slave Antonio. 
They contain some inaccnracies, which will not, however, be 
indicated, as they are of no im])ortancc. 

The late Secretary of Stat(‘, on h;arning the decision of the 
District Court of Connecticut, infornual the Chevalier d’ArgaVz 
that the slave Antonio was at his disposal, and the Clnwalicr 
d’Ar^aVz, in consequence, determined to bring him to his own 
house, until there should be. a proper opportunity to send him 
to Havana; and when about to carry this determination into 
etrect, Mr. l^’orsyth informed him that the District Attorney of 
Connecticut had declared that it woukl be necessary for the 
slave Antonio to remain in that Slate until the cause should 
be brought by appeal before the Circuit Court, on account of 
the great value, of his evidence. To this the Chevalier d’ArgaVz 
assented, and since that tinui he has heard nothing of the said 
negro. 

Circumstances have, however, been entirely altered, by the 
decision of the Supreme Court ; and, according to the informa- 
tion received by the Chevalier d’Argaiz, it is very probable that 
the negro will not reach Havana, if he should take upon him- 
self the charge of sending him there. For which reason, he 
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conceives that the. govern incnt of the United States will be 
better able to insure his arrival at that island, where the consul 
of the Union may deliver him to his master. 

The Chevalier d’ArgaVz avails himself of this occasion to 
repeat to the Secretary of State the assurances of his higli con- 
sideration. 

IION. Danikt. WEiiSTi;u, Sccatori/ of Slate. 


The Chevalier iV Ar^'iiiz to Mr. Webster, 


[transi.ation.] 

Wiisliini^ton, April 1 1, 18 U. 

Sir, — Her INTajesty’s viec'-eonsul at lloston writes to me, 
under the date of the 7lh instant, as follows: — 

“ I hav(‘ just recH'ived from the marshal of Comu'etieut a let- 
ter, of which this is a literal translation. Since: my last letter 
to you, res[)eeting the case of the: lu'gro Antonio, my eonjeetiircs 
have been realized, though in a diHiu’ent manner. vVt that, time 
I suppos{‘d and feared that th(‘, self-styled fri('nds of the Africans 
would solicit a writ habeas ror/ais for his liberation ; but they 
ado])ted anotlna- method. The jailer allow(‘d the boy to go 
about the house, and assist in the labors of the kiteln'ii and in 
waiting iit table. The said friends availed themselves of ev- 
ery opportunity to preach to him about liberty, and at length 
induced him to go away; they placed him on board the steam- 
boat on Monday morning la^t, and he went to New York. I 
followed him to that city, where Tanvis Ta])pan, the leader of 
the Abolitionists, informed nu; that Antonio was iji town, but 
that he would not be delivered to me, and that arrangements 
had been made for sendijig him els(;whcrc. I could not meet 
him myself. I regret this occurrence very much, and fear that 
he is beyond our reach. If, however, I should succeed in llnd- 
iiig him anywh(;re, you shall n^ceive immediate notice.” 

By the hdters from Mr. Baldwin, of the 2Lst of March last, 
and from Mr. Andrew Judson, of the 26th of the same, which 
you were pleased to send me with your note of A})ril 3d, it 
appeared that the negro Antonio persisted in desiring to return 
to Havana; from wdiich it may be inferred that, in order to 
make him change that determination, seduction or deception 
must have been employed, perhaps by persons whom his dec- 



SCHOONER “AMISTAO. 


393 


larations might have aneeted (compronuder ) ; and I do not un- 
derstand why the marshal of Con need lent, whom Lewis Tappan 
informed that tlie said negro was in th(^ e.ity, did not take any 
measures to engage the autliorities of lhat jdaee, either with 
the view to recover liim or to have him placed on board a vessel 
for Havana. 

Ill viidne of what is here staled, I have considered it my duty 
tc make this communication to yon, Sir, having no doubt that 
you would take the lu'ci'ssary mi'asuri's to havi; the slave Anto- 
nio restor(;d to his owner. 

I repeat to you, Sir, the assurances of my distinguished con- 
Bideration. 

P. A. d’AugaVz. 

IIox. Daxiki. Wkustkr, <>/* St ( d <\ 

Mr. F. Websfer to the Chevalier <T Arp^aiz. 

Di'imrliiiciit of Statf, Ara<Iiiii;^toii, May ‘1, 18-11. 

Sill, — In the absence, of the Seerelary of Stab', 1 have the 
honor of replying to your note of thi^ Llth of vVjiril last, n'lating 
to the negro Antonio. I have* laid it before the I’residi'iit, and 
am din'cted by him to say, that lu' regn't.s very much the occur- 
rence of any {‘.vent that sim'uis at all likely to di'b'r or delay the 
final and satisfacdory setth'im'ut {if tin* alfair oftlii'. ‘‘ Amistad.” 

Inquiry will be immediately direided to b{‘. made by the prop- 
er ollicers in ordia* to discover tin* A-.ivc Antonio; and 1 shall 
have much pleasuri’! in (amununieating to you the earliest infor- 
mation received at the d('partm('nt of the success of such inve.-;- 
tigation. 

I avail mys('lf of this occasion to olU'r you the assurances of 
my very high consideration. 

Fi.KTcnmi WiujsTiui, Actia.^' Secretary of State, 
Tub Cukvabiek d’AugaT;';. 

The Chevalier (V A n^jaiz to Air. Webster. 
[thanslatioa.] 

AVasliiiigton, May 29, 1841. 

The undcmsigiH'd, Knvoy Extraordinary and Ministc'r Pleni- 
potentiary of her Catholic Maj('sty, has the lionor, in compliance 
with what was agreed on with the Secretarv of State in their 
last conference, to make known to him the conviction ot the 
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undersigned, that the sixth article, as also the eighth, ninth, and 
tenth, of the treaty of 1795, have not Ix'en properly carried into 
execution (or elVect) in the afiair of the schooner “ Ainistad,” as 
he conceives that he has proved in his correspondence. The 
subjects of her Catholic Majesty have not received the assist- 
ance expressed in those articles, nor have th(‘ir properties been 
respected, as is stipulated in the said articles; and this must 
have been understood l^y the Attonu'y-CleiK'ral, Mr. (Iriindy, as 
appears by the opinion which he gave in Novenil)er, 1839. 

Tlie tcoveriiment of tlu’i Union gave to tiiis affair a course 
forced, illegal, and contrary to the intention of the; contracting 
parties. 

The undersigned protested against it in due time, making the 
government of the United State's responsible for conseejiieaices. 
Aware, however, e)f the embarrasseel sit natie)n of the actual ad- 
ministration, and that a change of circ.innstances has renelered 
it impossible ne)w to elfe-ct the fnlfilment of that treaty, the uii- 
dersigne'el believes he ought to demand, as he now' doe's, — 

1. Inelemnilie*atie)n Ibr the vesse'l ealleel the; “ Amistael.” 

2. Inelemnificatie)!! fe)r her cargo, inclueling the negroes found 
on boarel. 

3. Tneiemnilie;atie)n fe)!* the le)sses anel injurie'S snlfe're'el l)y (oi 
inflicteel on) tin; Spanish sul)j('cts, Deni IVelrei Meintes and Don 
Jose Ruiz, during their unjust imprisonme'nt. 

4. 'J'he assurance; that the; cenirse give'ii to this affair shall 
never serve as a pre'ce'elent in analeigeius etase's whie h may oceair, 

The; undersigne*el avails himself eif this oetcasion to repe'at to 
the Secretary of State; the assurane?es of his liigh consieleration. 

P. A. ifARCAlZ. 

IIox. Daniel Weustkr. 


3Tr. Wchsfer to the Chevaticr (V Ar^aiz. 

Di'inirtnumt of State;, Washington, Septcnihcr 1, 1841. 

The undersigned has the honor to acknowledge the receipt 
of the note of M. d’Argaiz, Envoy Extraordinary and Minister 
Plenipotentiary of ht'r Catholic Maje.sty, of the 29th of May, in 
which he makes known to the unelersigned his conviction that 
the sixth, eighth, ninth, and te;nth articles of the treaty of 1795, 
between the two countries, have not be(;n properly carried into 
execution, in the affair of the “ Amistad, ’ as he conceives lie 
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has proved in his correspondence, and dcniiands, Ist, indemni- 
fication for the vessel called the “Arnistad”; 2d, indemnifica- 
tion for the carg'o, ineJnding the n(^gro(‘s found on board ; 3d, 
indemnification for tlie losses and injuries sull'ered by (or inflict- 
ed on) the Spanish subjtxds, Don Pedro IMonfes and Don .Jos<i 
Rniz^ during their unjust imprisonment ; and, dtli, the assurance 
that Ihe course given to this allair shall nt'ver serve as a prece- 
dent for any analogous cases that may occur. 

This note has been laid before tlui President, ajid the under- 
signed has been by him instructed to reply as followr,. 

The President had supposed, that, after the decision of the 
Supnmm Court of the United States upon this qut^stion, tliere 
would have been no occasion to rtmew a (;orrespondence upon 
it between the two governnnnits, and that iVl. d’Argaiz was 
aware that the President had no }}ower to review or alter any 
of the judgments of that court, it being a tribunal wholly inde- 
pendent of the executive, and one whose d('eisions must be re- 
garded as final and conclusive upon all questiojis brought before 
it. lie had hojK.'d, too, that its decree; would have })roved satis- 
factory to M. d’Arga.V/ and the government of Spain, and that 
the. facts proved, and the arguimmts <ill’ered before it, toget.ln'r 
with tin; able opinions delivered by its nu‘mb('rs in rendering the 
decree, would have preventetl all disagreennnit or dissatisfao 
tion with the result to which they arriv('d. Idn; court was guid- 
(;d in its deliberations as well by ihe treaty between the two 
countries as by the laws of nations and of the United Htates, 
and it is not for the (;xccutive to (piestion that its decree was in 
exact conformity with the obligations imposed upon it by that 
treaty and those laws. 

No branch of the govtTiiment of the Unit(;d States, whether 
legislative, executive, or judiciary, can have b(‘en intluenced by 
any other motives than those of a sincere desire to pertorm all 
the duties, and fulfil all the reejuirements, exacted of either by 
the terms of the treaty betwecni this government and Spain, with 
respect to her national character and sovereignty, and with a 
view of preserving and strengtlicning the friendly relations 
which have so long and so happily subsisted between them 
and the undersigned hoj)cs that M. d’Argaiz himselt will event- 
ually join in approbation of the course adopted, convinced, as 
he must be, of the friendly disposition ot all branches ol this 
government toward his own. 
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Tho adiclcs to which M. d’Avgaiz refers, as conlaining stipu- 
latii^Ms which have not been carried into effect in the ease of 
Ihe ‘‘ Amistad,” relate to the defence and protection of the p(‘r- 
sons or property of the su])jects or citizens of either conntry 
wliich shall come within the jurisdiction of the other, by sea or 
land. 

Of those cited, the ninth article, which provides for tlie safe- 
k('cpiiig and restoration of ships and merchandise resciK'd from 
the hands of ])irat(‘s and robbers, which it declares shall b(^ re- 
stored to their true proprietor, after due and suflicient proof 
shall !)(' made conc(‘rning the property thereof, seems the most 
a[)plicabl(‘ to the cas(’: under consideration. 

Tile undersigned, afh'r a careful consideration of all the argu- 
ments offered by M. d’Argaiz, and an (wamination of the facts 
wliich hav(' been made known, is unable to see in what parti- 
cular this artich', or any stijmiatioii contained in it, has been 
violated or disrc'garded, or that the course given to this affair 
has been in any manner contrary to the spirit and intention of 
any part of the treaty. 

L'jion the arrival of the schooner “ Amistad” near our coast, 
it was, with all its cargo, according to the provisions of the 
ninth article, taken into the custody of the officers of the near- 
est port. 

Ill cons('(|iience of a claim ])referred for salvage by those who 
had saved both vessel and cargo, and rescued the subjt*cts of 
Spain from death, or perhaps imprisonment enduring for life 
among the savage inhabitants of Africa, the subject of the own- 
ership of the vi'ssel and cargo was brought befon^ tin; courts. 
Before those courts also, the subjects of Spain submitted ilieir 
answer to these claims, and their comjilaints ; with how niiicli 
magnanimity refusing compliance with a just demand for ser- 
viiass reiuh'red them at siudi a time and in such a situation, the 
uiuh'rsigiKMl will not undertake to say. Beside^s the common 
article's of merchandise and traflic, there was found on board a 
number of lu-groes, claimed as the lawful property of Spanish 
subjetds, and said to form jiart of the cargo; and on these also, 
as [lart of the cargo, salvage was claimed by those who had 
saved them for their owners, if they had any, and their pre- 
tended owners from them. 

The whole subject, then, of the ownership of the vessel, and 
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of all the cargo, came properly and legally before the courts, 
who proceeded, as was their duty under the trejity, on the pre- 
sentment of such a case, to investigate it carefully, deliberately, 
and circumspectly. 

Thus proceeding, the courts, upon the testimony before them, 
decided; awarding the vessel to its lawful owner, and the cargo 
to its respective lawful owners, and a certain amount of salvage 
to those who had been instrumental in savinij both. It was 
found by the courts that the negroes were itot the lawful prop- 
erty of any one, and no part of the cargo, and consequently 
subject to no claim for salvage; but that they were freemen, 
captured and sold, and held in bondage, contrary as well to the 
laws of S])ain as of the United States; and the c.ourts, in the 
just exercise of their powiT, d(!cided as th(‘y were bound to do 
under existing laws and trc'aties, and upon the facts as lli(‘y ap- 
peared. M. d’Argaiz demands indcmmilication for tin; vessel 
and cargo, including the negroes found on board. Were this 
government conscious of having indicted injury u])()n any, 
whether a private individual or a powerful nation, imhunnilica- 
tion would be readily granb'd ; but tlu; ((uestion of the existence 
of any such injury must lx; determined by tlx; government it- 
self. In this case, the imdi'rsigixxl is of o})inion that no injury 
has been done to any oix' of tlx; sul)j(;ets of Spain, l)ut, on the 
contrary, that the gov(;rnment lias gone (juite as far in granting 
them protection, and manifesting a favorable dispo'^ition toward 
them, as the circumstances uixh'r which they came within its 
notice could demand of it. 

What injury has been indicted on the subji'cts of Spain, 
owners of the vi'ssel and cargo, by saving both from complete 
destruction, or from entire loss to them, and returning both to 
them when their legal claims were ascertained ? What injury 
indicted on those presenting claims to tlx; negroes as slav(;s, 
by refusing to allow those claims, proved to be unfounded, 
and, by all provisions of the code of cither country, illegal and 
criminal? M. d’Argaiz will recollect, besides, that in his note 
of the 2Gth of November, 1839, he demands these negroes, 
not as property, but as criminals, or, in his own language, 
“not as slaves, but as assassins.” Had they been at any time 
slaves, they would have become, by their killing and escape 
from lawful bondage, assassins and pirates, whose delivery to 
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the government of Spain is not provided for in any stipulation 
of the treaty of 1795, and whieh would have been a matter 
of comity only, not to be dennuided as a right. The one point 
involves the other, and a refusal to deliver them, certainly, 
is no violation or neglect of any obligation. But the under- 
signed does not propose to ent<T into any argument upon a 
subject whieh has already b<‘en discussed at length, both be- 
fore the courts and b(‘tween the two governments. M. d’Ar- 
gaiz demands, also, indemnification for injuries suffered by or 
inflicted on the subjects of Spain, in the })ersons of Messrs. 
Ruiz and Montes. For any such losses or injuries inflicted on 
the se persons by any one within the jurisdiction of the Llnited 
States, this government offers reparation and indemnification 
through its courts, which stand open to hear their complaints, 
to ascertain and repair their wrongs, and ])unish the wrong- 
doers. 

The undersigned, therefore, is instructed to say, that this 
government does not perceive with what justice any such de- 
mands as M. d’Argaiz has j)resented can Ix^ made on it, and 
confidently expects that all will agree in justifying and approv- 
ing the course which it has adopted in regard to the affair. 

M. d’ArgaVz demands, lastly, “the assurance that the course 
given to this affair shall mwtT serve as a precedent in any 
analogous cases which mav occur.” While the undersigned 
hopes that no misfortune of the kind will ever again take place 
upon our coast or elsewhere, and that no circumstances may 
ever again give rise to such occurrences as those which mark 
the affair of the “ Amistad” from the cornmencemcmt of her 
voyage, he assures M. d’Argaiz that the government of the 
United States wilt endeavor to discharge itself of all obligations 
imposed upon it with strict justice, honorably to its(df, and re- 
spectfully toward those nations with whom it maintains ami- 
cable relations. 

The undersigned avails himself of this occasion to offer to 
M. d’Argai'z the assurance of his very high regard and distin- 
guished consideration. 

Daniel Webster. 

The Chevalier l’Argaiz, &c. 

An answer to the foregoing letter was returned by the Spanish min- 
ister on the 24th of September, 1841. It is necessarily omitted in this 



SCHOONER “AMISTAD.” 399 

place, for want of room. Its purport is sufliciently apparent from the 
following reply by Mr. Webster. 


Mr. Webster to the Chevalier cV Argaiz. 


Department of State, Washington, June 21, 1842. 
'riie Secretary of State has to acknowledge the receijit of 
the note of the 24th of Se[)tcnfiber, which M. d’Argaiz did him 
the honor to address to him. 

Viewing that note as inUmded mainly for a protest against 
the proceedings of this government in the case of the “ Arais- 
tad,” the mid(;rsigned did not think a re[)ly was desired, or that 
any advantage would ensue from further prolonging the discus- 


sion. 

Understanding now, from conversation with M. d’ ArgaVz, that 
a reply is expee-ted, the undersigned proe('eds to offer some re- 
marks on the subject of M. d’Argaiz’s note. 

The undersigned did certainly suppose that the communica- 
tion to M. d’Argniz of the, decision of the Supreme Court would 
close the correspondence on that subject. The immediate pre- 
decessor of the nndersign(‘d, whose; nnnarks, as (juoted by AI. 
d’Argaiz, tin; undersigned well remembers, meant, and could 
have meant, nothing more, by those rcmiarks, than that the decis- 
ion of the Supnnne Court would be; the de(;ision of the govern- 
ment. Mr. Forsyth does not use the; word executive in this 
connection. He says “ gov(‘rnrnent.” “ VVdiatever be;, in the 
end, the disposal of the (piexstion, it will be in consequence of 
a decision emanating from no other source than the govern- 
ment of the United Stat(;s.” 


The Supreme Court is a part of that government, as Mr. 
Forsyth remarks; and its decision, in matters lawfully within 
its jurisdi(;tion, is the linal decision of the governrnent of the 
United States upon such matters. 

M. d’Argaiz seems to think that a treaty stipulation cannot 
be subjected to the interpretation of the judicial authority, and 
proceeds to remark, that, “ if the courts of the Union possess the 
right of interpreting, considering, and deciding upon treaties 
contracted between nation and nation, and the executive power 


cannot inquire whether their decrees are or are not conlorma- 


ble with justice, it would be as well to declare, that, in order to 
give to treaties the force of treaties, or, at least, to render them 
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obligatory, they should be concluded with the judicial power, or, 
in better words, that treaties should be made, for them to be 
afterward interpreted as the courts might think pro})er.” But 
the undersigned supposes that nothing is more common, in 
countries where the judiciary is an independent branch of the 
government, than for questions arising under treaties to be sub- 
mitted to its decision. Indeed, in all regular governments, ques- 
tions of private right, arising luider treaty stipulations, are in 
their nature judicial questions. With us, a treaty is part of the 
supreme law of the land; as such, it inllucnees and controls the 
decisions of all tribunals; and many instances might be (pioted 
of decisions made in the Hupreme Court of the IJjiitcd States, 
arising under their several treaties with Spain herself, as well 
as under treaties between the United Slates and other nations. 
Similar instances of judicial decisions on points arising under 
treaties may be found in the history of France, haigland, and 
other nations; and, indeed, the undersigned would take the 
liberty to remind the Chevali('r d’Argaiz, that this very treaty of 
179r3 has been made tin; subject of judicial decision by a Span- 
ish tribunal. 

The undersigned would call to the rec-olkadion of the Cheva- 
lier d’Argaiz the case of Mr. 1). Harcng, in which tlui Spanish 
colonial courts dccidt'd according to their sense of tin; int(;ntion 
of the treaty of 1790, and tin; intendant conlirmed their d(n;r(;e, 
which was, that nothing in that treaty exempted Mr. llareng 
from the payment of certain demands. From this decision this 
government was incrm(;d to dissent, but never ([uestionc'd the 
right and duty of a Spanish court to consider the intent and ef- 
fect of a treaty. 

M. d’Argaiz states: “The enlightened Secretary of State 
will agree with the und('rsigm‘d, that one of the things which 
principally constitute the indej)endeiice of a couuiry is the juris- 
diction of its courts, or, in other words, that no nation, nor its 
courts, should assume the faculty of pronouncing judicially up- 
on acts committed within the juri-sdiction of another. On this 
principle, the undersigned cannot conceive how the Secretary 
of State could for a single moment have supposed that the un- 
dersigned would have agreed to, and hav(; seen with satisfac- 
tion, the decision of a court of the United States, pronounced 
upoji acts appertaining to Spanish subjects, committed on board 
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of a Spanish vessel, and in the waters of a Spanish territory, 
within the purview of a treaty and of the law of nations. 

“ The Secretary of State is also pleased to observe, ‘ that the 
schooner “ Ainistad,” upon her arrival on this coast, was, with 
all her cargo, according to the provisions of the ninlh article, 
taken into the custody of the ofiicers of the nearest ])ort, and 
that, in (consequence of a claim for salvage, the subje(ct of the 
ownership of the vessel and cargo was brought before the 
courts.’ The undersigned will not stop to remark upon the 
magnanimity of a demand for salvage pr('ferred by ofiicers of a 
ship of war of the Unitc'd Stab's. Hut dotes the Secretary of 
State believe that this can justify the intervention of the courts 
of the United States in this case, contrary to the o})iiuon given 
by the Attorn ey- (Jen era 1, Mr. (Irundy, and after, moreover, the 
oflieers ihemsidves had renounced their claim to salvage, as 
Lieutenant Gedncy, tluc commander of the Washington, him- 
self declared to the undersigned ? 'J’he Seenctary of State also 
says, ‘ that it was found by the courts that the negroes were not 
the lawful property of any on('.’ Ojk' violation of necessity 
brought on another, not less unjust; for th(c judges of the United 
States, in order to ascertain wlu'ther or not the Africcans were 
the lawful property of Spanish subjects, (honght proper to ex- 
amine the papers found on board of line vccssel, which had been 
given by the authorities of her Catholic Majesty in the island 
of Cuba. 'Jdiis was a recognition of thic right of search, which, 


besides its not bc'ing authorizt'd by any nation, has been com- 
bated by Avriters on pul)lic law, and most particularly, in the 
ease in question, by Hkj distinguished jurist, Mr. Grundy, At- 
torney-G('neral of the Union, at the lime Avhen the schooner 
^ Amistad ’ arrived on the Anglo-American coasts. (See his 
opinion on the case.)” 

The undersigned will make one more attempt to state the 
general occurrences of this transaction so plainly that he can- 
not be misunderstood, Avith a hope of convincing M. d’Argaiz 
that nothing has been done by tlie authorities of the United 
States, or any of them, not in strict accordance Avith the princi- 
ples of public laAV and the practice of nations ; nothing Avhich 
can be complained of with justice as an encroachment upon 
Spanish territories, or as visiting and searching Spanish vessels. 
The succinct history of the case is the most complete justifica- 
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tion which can be made of all that has been done in regard to 
it in the United States. 

Lieutenant Gedney, of the United States brig Washington, 
on the 27th of .lune, 1839, discovered the Spanish schooner 
“Ainistad,” then at anclior within half a mile of the shore; of 
the United State's. The vejssel was then in possession of cer- 
tain blacks, who had risen upon and killed the captain. Lieu- 
tenant Gedne'y took possession of and brought in the ves- 
sel to the United States, and fen* tliis service claimed salvage 
uj)on the common principles of maritime law. The poss<;ssion 
of the vessel had become already lost to her owners; and to 
save her from entire destruction, and to restore her to those 
owners, was esteemed a meritorious service. 'L'lie C/lievalier 
d’Argaiz must certainly understand, that when merchant-vessels 
are met with at sea so shattered by storms and tem])ests, or 
other disasters, or so deprived of their crew, as to be unable to 
prosecute their voyages, in all such cases other vessels falling in 
with them and saving them are entitled to reasonable compen- 
sation; and, to ascertain the amount of this compensation, the 
vessel is to be brought in, subjected to judicial proc(;edings, and 
justice rendered the claimants and salvors, according to well- 
established rules and prijiciples. 

Spain herself, In tin; early ag(;s of commerce, was among the 
first to establish tin; principh's, and lead in the administration, 
of this part of the maritinu; law, and these principl(;s now j)rev!iil 
over the whole commereial world; and the higln'st judicial au- 
thority in the United States, acting under the intluence of the 
same rules which must have eontrolh'd the decisions of aai Eng- 
lish tribunal, a French tribunal, or a Spanish tril)unal, has de- 
cided that the case was a case for salvag(', and has dc'cia'cd to 
the. salvors a just compensation. The undersigned is, therefore, 
quite at a loss to conceive how this transaction can be deemed 
an encroachment U])on the jurisdiction of Spain, or an unlawful 
visitation and search of Spanish vessels. At the institution of 
proceedings in the court, claims were interposed on behalf of 
Spanish subjects for the vessel and cargo, which were allowed, 
subject to salvage. 

Claims were also interposed for the negroes lound on board, 
who were claimed as slaves, and the property of Spanish sub- 
jects. On the other hand, the negroes denied that they were 
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slaves, and the property of Spanish subjects or any other per- 
sons. It was impossible for the courts to avoid the decision 
of the questions thus brought before them; and, in deciding 
them, it was bound to regard the law of nations, thc^ laws of 
S])ain, the Ireaty between Spain and the United States, the 
laws of the United States, and the evidence produced in the case. 

Proceeding ii])on these grounds, after a very ])atient investi- 
gatit)n, and the hearing of elaborate arguments, the court de- 
cided that the negroes found on board the “ Amistad,” with one 
excej)tion, were not slaves, nor the projierty of any body, but 
were ]rt;e persons, and thered’ore deciaaal that they should be set 
at liberty. All this appears to the undersigned to be in the 
common course of such afl'airs. The ([uestions in which Span- 
ish subjects were interested hav(^ been heard and tried before 
compelent tribunals, and oiui of them has been decided against 
the S])anish subjects; but. this ('an give no possible ground of 
complaint on the part of Sj)ain, unless S])ain can show tliat the 
tribunal Inis acted corruptly, or has decided wrong in a case in 
no degree doubtful. Nations are bound to maintaiji res])ect- 
able trilninals, to whii.-h the subjia-ts of states at pcnicc^ may 
hae(‘ recourse for the redrt'ss of injuries and th('. mainte.nance of 
tlu'ir rights. If th(‘, ch'araetc'r of these trilmnals be respectable, 
impartial, and indepiaidiait, their decisions are to be regarded as 


conclusive. 


rh(‘ UnitiHl States have carrical the ]n'in(*iple of acquh'scence, 
in such cas(‘s, as far as any nation upon earth, and in riespect 
to the decisions of Spanish tribunals (piite as frequently, per- 
ha])s, as in resjiect to the tribunals of any other nation. 

In almost innumerable cases of reclamations sought by citi- 
zens of the United States against 8[)ain for alh'gial cajitures, 
seizures, and other wrongs committed by Spanish subjiads, the 
answer has been, thiit the (piestion has been fairly tried before 
an impartial Spanish tribunal, having compiitent jurisdiction, 
and decided against the claimant; and in the suflichaicy of this 
answer the government of the United States has acquiesced. 

If the tribunal be competent, if it be free from unjust in- 
fluence, if it be impartial and independent, and if it have heard 
the case fully and fairly, its judgment is to stand as decisive of 
the matter before it. This principle governs in regard to the 
decisions of courts of common law, courts of equity, and es- 
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pecially courts of admiralty, where proceedings so often alTect 
the rights and interests of citizens of foreign states and govern- 
ments. 


M. d’Argai'z complains that the vcss('l and cargo were sold, 
and that loss thereby ha})pened to the owners. But ail this 
was inevitable, and no blame attaches on account of it to the 
tribunal. In cases of an allowanc(‘ for salvage, if llie owina* be 


not present and ready to pay the amount, the projx'rty must 
necessarily be sold, that the pro(a*cds Ix^ properly apj>ortioned 
between owner and salvor. This is a daily occurr(*nc(^ in every 
court of admiralty in the world. SuHici(‘nt notice of the in- 
tended sale was given in legal form, in order that the claimajits 
might be present, or might, if they pleased, prevent it, by paying 
the amount awarded for salvage, and receive tludr properly. 

The Chevalier d’Argaiz complains that Messrs. Montes and 
Ruiz suffered an unjust imprisonment in the United States. 
The uiid(‘rsigned cannot but think that such an allegation of 
injury, put forth in behalf of Messrs. Monbvs and Ruiz, is not 
a little extraordinary. These persons themselves had held iu 
unjust and cruel confinement certain negroes who, it appeared 
on trial, were as free as themselvf's, and these negroi's, linding 
themselves within the protection of ecpial laws, sought redress, 
by a regular appeal to those laws, for the injuries which they 
had sufft'rctl. The pursuit of this redress ])y the injur'.id parties, 
it appears, subjected Messrs. Ruiz and Montes to a feniporary 
imprisoniiHad, In the judgment of enlightened men, tliey will 
probably be thought to have been very fortunate in ('scaping 


severer conse(iuences. 

AI. d’ArgaVz’s note contains a paragra[)h of the following 
tenor: “The uiKh'rsigmal cannot in any way admit the sup- 
position advanced by the Secretary of State, that, ‘ even had 
the negroes been at any time slaves, they would htive become, 
by their killing and escape frotn lawful bondage, assassins and 
pirates, whose delivery to the government of Spain, not having 
been juovided for in any sti[)ulations of the treaty of 1790, 
would have been a matter of comity only, not to be demand- 
ed as a right.’ The treaty of 1790, uncpiestionably, does not 
provide for the delivery of pirak's or assassins, but only be- 
cause the contracting parties could never have imagined that 
a -case like the present could have occasioned doubts of any 
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kind, and because the point was so clear that they did not 
think it necessary to take it into consideration. Who can 
foresee the horrible consequences which may result, as well in 
the islands of (j!uba and Porto Rico as in the Southern States 
of the Union, should the slaves come to learn, and tlnn'e will 


be no want of persons to inform them, that, on murderini^, kill- 
ing, and dying from lawful captivity whensoever they may be 
in transportation from oiu^ point of the islands to another, and 
corning to the United States, the delivery of them, on account 
of their having murdered, kilhal, or tied, cannot b(i demanded 
as a right? The undersigned h?av(\s to the characb'ristic 
penetration of the Secretary of States [the task of imagining] 
the severe, incalculable evils which may be occasioned by real- 
izing this supposition.” 

7Mic undersigned must b(‘g leave to dith'r entirc'ly from M. 
d’ArgaVz in rt'gard to the rule of law for delivcu'ing u]i crim- 
inals and fugitives from justice. Although such extradition 
is sometimes made, yet, in the abs(‘]ice of tu'aty stipulations, 
it is always matter of comity or courh'sy. No goverium'ut is 
understood to be. bound by the positive law of nations t») de- 
liver up criminals, fugitive's from justice, who have* sought an 
asylum within its limits. 'I'he government of the United 
States has had occasion to hold intercourse on this qiu^st.ion 
with England, France, Russia, Jtc'umark, and Sweden; and 
it understands it to be*, the se'iitimeait of all these gove'rnmeiits, 
as well as the juelgment of standard writers on |)ublie‘, law, 
that, in the^ abse‘ne*e t)f pre)visions by ireaty, the' extraelitieui of 
fugitive olfende'rs is a matte*r re'stiug in the option and discre- 
tion of every government. 

The*, unde'rsignee;! has thus e^nce' more gone over the cir- 
cumstances of this case, anel state'el the view which the gov- 
ernment of the United State's has of it. He sincerely and 
conlide'utly hopes that the Chevalier d’Argaiz will perceive 
that this government has vie)hited none of its obligalioeis to 
Spain, and done no injustice, in tiny manner whateve'r, to any 
Spanish subject. 

The undersigne'd avails himself of this occasion to renew to 


the Chevalier d’Argsuz assurances of his high consieii'ration. 


Hanihl Wi'.Bsrr.u. 


Thk Chkvaiaek a’AnGAKz, &c. 



SOUND DUES AT ELSINORE, AND THE GER- 
MAN ZOLL-VEREIN. 


Mr. Webster to the President of the United States. 

Dojiartmciit of State, Wasliin^ton, May 24, 1841. 

Siu, — Tl'hore arc two .subjects coniu'cted wbh the Ibreigii 
commerce of the United States to wliicli the Secretary of State 
considc'r.s it to be his dnly to call th(i attention of the President 
at the earliest op[)ortanity. 

The first is, the collection of Sound dues, or the tax jiayablc 
at Elsinore, laid by the J)anish _<(ovt‘rnment upon the cari^oes 
of vessels passing through the Sound, into and out from the 
Balti(* Sea. 

The right of Ihnimark to levy these dues is asserted on the 
ground of ancient usage, coming down from tin; period when 
that power had jiossession of both shores of the Belt and Sound. 
However guestionabh' thc^ Light, or uncertain its origin, it has 
been recognizi'd by ]^hu’opean governments in stivi'ral treaties 
with Denmark, some of them entered into at as early a )>eriod 
as the fourteenth century; and inasmuch as our treaty with that 
powa'.r contains a clause; putting us on tin; same footing, in this 
respect, as other the most favored nations, it has been aceiiii- 
esced in, or, rather, has not been denied, by us. 

The treaty of IGdo, betw’^een Denmark and Plolland, to wdiich 
a tarifl’ of the principal article’s the;n knowm in cemimea'e'c, wdth 
a rule of measurement and a lixed rate of duty, was appendt;d, 
together with the subseepient one betAveen the same parties in 
1701, amendatory anel exjilanatory of the former, has been gen- 
erally considered as the; basis of all subseejuent treatie’s, and 
among them of our own, concludeel in 182(5, and limited to con- 
tinue ten yf.ars from its date, and further until the end of one 
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year after notice by either party of an intention to terminate 
it, and whicli is still in force. 

Treaties liave also been concluded with Denmark by Great 
Britain, France, Spain, Portugal, Russia, Prussia, and Brazil, 
by which, with one or two exceptions in their favor, they are 
placed on the same footing as the United States. 

There has recently been a general movement, on the part of 
th(i Northern ])Owers of Euroj)e, with regard to the subject of 
th esc Sound dues, which seems to afford to this government a 
favorable opportunity, in conjunction with tln'm, for ex(M'ting 
itself to obtain some such alteration or modification of existing 
regulations as shall conduce to the freedom and extension of 
our commerce, or, at least, toward relieving it from some of the 
burdens now imposed, which, owing to the nature of our trade, 
operate, in many instances, very unequally and unjustly on it 
in comparison with that of other nations. 

The ancient tariff of IGlf), by which the payment of these 
dues was regulated, has never been revised, and by means of 
the various changes whi(di have taken jilacc in commerce since 
that jieriod, and of the alteration in price in many articles tlierci- 
in included, chietly in consequence of the settlement of America, 
and the introduction of her products into general commerce, it 
has become, quite inapplicable. 

It is presumed to have been the ijitention of the framers 
of that tarilf to fix a duty of about one per cent, ad valorem 
upon the articles therein enumerated; but the change in value 
of many of those commodities, and the absence of any corre- 
sponding change in the duty, has, in many instances, increased 
the ad valorem from one per cent, to three, four, and even 
seven; and this generally upoii those; articles which form the 
chief exports of the United States, of South America, and the 
West India Islands: such as the articles of cotton, rice, raw 
sugar, tobacco, rum. Cam peachy wood, &c. 

On all articles not enumerated in this ancient tariff it is stip- 
ulated, by the treaty of 1701, that the “ privileged nations,” or 
those who have treaties with Denmark, shall pay an ad valorem 
of one per cent. ; but the value of these articles being fixed by 
some rules known only to the Danish government, or at least 
unknown to us, this duty appears uncertain and fluctuating, 
and its estimate is very much left to the arbitrary discretion of 
the custom-house officers at Elsinore. 
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It lias been contended by some of the public writers in Den- 
mark, that goods of privileged nations, carried in the vessels 
of unprivileged nations, should not be en til led to the limitation 
of one per cent, ad valorem^ but should be taxed one and a 
quarter per cent., the amount levied on the goods of unpriv- 
ileged nations; and also, that this limitation should be con- 
fined to the direct trade; so that vessels eoniing from or bound 
to the ports of a nation not in treaty with Denmark should jiay 
on their cargoes the additional (piarter p('.r cent. 

These questions, although tlui former is not of so much con- 
seipieiKx' to us, who arc onr own carri(‘rs, are still, in connection 
with each other, of sulficicmt importance to rendiT a decision 
upon them, and a final understanding, extremely desirable. 

These Sound dues are, moreover, in adtlition to the port 
charges of light money, pass money, <S:c., which are quite equal 
to the ratios charged at other places, and the payment of which, 
togethiM’ with the Sound dues, oftem causes to vi^ssels consider- 
able delay at Elsinore. 

The port charges, which an^ usual among all nations to whose 
ports vessels resort, are unobjectionable, except that, in this case, 
they are mere consecpiences of the imposition of the Sound 
dues, following necessarily ujion tlie compulsory delay at Elsi- 
nore of vessels bound up and down the Sound with cargoes, 
with no intention of making any importation into any port of 
Denmark, and having no other occasion for delay at Elsinore 
than that which arises from the, luicessity of paying the Sound 
dues, and, in so doing, involuntarily subjecting themselves to 
these other demands. 

Tlu!se port duties would appear to have some reason in them, 
because of the equivalent; while, in fact, they are made rinpii- 
site, with the exception, perhajis, of the expense of lights, by 
the delay necessary for tin; payment of the Sound dues. 

The amount of our comuKU'ce with Denmark, direct, is incon- 
siderable, eompanal with that of our transactions with Russia, 
Sweden, and the ports of Prussia and the Germanic Associa- 
tion on the Baltic; but the sum annually paid to that govern- 
ment in Sound dues, and the consequent port charges, by our 
vessels alone, is estimated at something over one hundred thou- 
sand dollars. 

The greater proportion of this amount is paid by the articles 
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of cotton, sugar, tobacco, and rice; the first and last of these 
paying a duty of about three per cent, ad valorem., reckoning 
their value at the places whence they come. 

By a list published at Elsinore in 1840, it appears that be- 
tween April and November of that year seventy-two American 
vessels, comparatively a small number, lowered their topsails 
before the Castle of Croiiberg. These were all bound up the 
Sound to ports on the Baltic, with cargoes composed, in part, 
of the above-named products, upon which alone, according to 
the taritf, was paid a sum exceeding forty thousand dollars for 
these dues. 

Having disposed of these cargoes, tlu'y returned laden with 
the usual productions of tin; countries on the Baltic, on which, 
in like manner, were paid duties on going out through the 
Sound, again acknowledging the tribute by an inconvenient 
and sometimes hazardous ceremony. 

The whole amount thus paid within a period of eight months 
on inward and outward bound cargoes, by vessels of the United 
States, none of which were bound for, or intend(‘d to stop at, 
any port in Denmark, except compulsorily at Elsinore, for the 
purpose of complying with these exactions, must have exceeded 
the large sum above named. 

I have, therefore, thought proper to bring this subject before 
you at this time, and to go into these general statements in re- 
lation to it, which might be carried more into detail, and sub- 
stantiated by docum(;nts now in tin; department, to the end 
that, if you should deem it ex|X‘dient, instructions may be given 
to the representative of the United States at Denmark, to enter 
into friendly negotiations with that govermnent, wilh a view 
of securing to the commerce of the llnited States a full par- 
ticipation in any r(;duetion of these duties, or the benefits re- 
sulting from any new arrangements r(;specting them, which 
may be granted to the commerce of other states. 

The other subject which, in the opinion of the Secretary, de- 
mands the early consideration of the government, is the Ger- 
manic Association, or Customs Union, established in Germany, 
and now in successful operation under the leading auspiees of 
the government of Prussia. This important association has 
for its objects the union of many of the German states into one 
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body, for the purpose of establishing uniform regulations of 
commerce ; uniform duties of importation, exportation, and 
transit; a system of uniform weights and measures, and a uni- 
form coinage, throughout all the members of the association; 
objects resembling, as will be percciv^ed, important purposes 
contemplated by the. establishment of the general government 
of the United States. 

In all the states of the association the greatest variety an<l 
diversity had previously existed. Each had its own circle of 
custom-houses and its peculiar system of duties, constituting 
them in these respects foreign countries to one another. The 
effect of these diversities upon trade and manufactures may 
easily be supposed to have been highly prejudicial to the gen- 
eral commerce of the country. 

To Prussia, who had labored for years to bring about this 
commercial revolution in Germany, chiclly belongs the credit 
of its accomplishment. She has united the members of the 
confederation in a treaty which establishes one tariff for all, 
the duties to be collected on the frontiers of what now forms 
one great commercial league. The net revenues arising from 
the duties are divided among the several states in ))ro])ortion to 
their respective amounts of population, every article, salt and 
playing-cards excepted, having once })aid tlie duties on the fron- 
tier, being ])ernutted to circulate freely among all the states of 
the union without any additional impost. 

The treaty was concluded in 1881, and was to contiiiue in 
force until the Jst of January, 1842; and if during that term, 
and at latest two years before its expiration, the contrary should 
not be declared, for twelve years more ; and afterward, from 
twelve years to twelve y(‘ars. It has n^cently, under thest; pro- 
visions, been renewed for another term of twelve years. The 
effect of this confederation has probably been to give to Prussia 
and Germany a new weight in the political balance of hlurope ; 
but it is principally interesting to the United States in its com- 
mercial tendencies, and in the hopes which it encourages of 
furnishing an enlarged consumption of some of the staple arti- 
cles of our production, such as cotton, tobacco, and rice. 

The German Commercial and Customs Association comprises 
an ample territory, abounding in wealth, industry, population, 
and resources of every description. The states included in it 
are, • 
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The kingdom of Prussia, whose populalioji is 
The kingdom of Bavaria, 

The kingdom of Wurtcmbcrg, 

The kingdom of Saxony, 

The Grand Ducliy of Baden, 

The Electorate of ficssc. 

The Grand Ducliy of Ilessc (with lloinburg). 
The Duchy of Nassau, .... 
The Thuringian Union, .... 
The free city of Frankfort on the Maine, 

Total, 


14,271,530 

4,315,469 

1,649,839 

1,652,114 

1,277,103 

701,700 

807,671 

386,221 

908,178 

54,000 

26^^27,425 


It is iiuderstood that Brunswick has exhibited an inclination 
to separate from the Northwestern Union, of which she is now 
a member, and to join Die association; and the accession of 
the Grand Duchy of Luxemburg is likely soon to swell still 
higher the total population of the states thus united, which con- 
stitutes already the most industrious, enlightened, and prosper- 
ous people of Germany. 

Three of the German states have not yet acceded to the 
association, but have formed a separate Commercial and Cus- 
toms Union, viz.: — 


The kingdom of Hanover, whose poj)ulation is 
The Grand Duchy of Obh'iiburg, 

The Duchy of Brunswick, .... 

Tolal, ... 


1,772,107 

266,.536 

251,000 

^ 9,643 


And a few of the. stati's of Germany have neither aeeed' d 
to the association, nor formed any special iinirn among them- 
selves ; these arc, — 

The Duchies of Holstein and Tjaueidairg (belonging to the 

king of Denmark), whose |K)|)ulation is . . . . 471,276 

The Grand Duchy of Mi'ckU'uburg-Sebwerin, . . . 482,92.5 

The Grand Duchy of M(‘ekl(uiburg-Strclitz, .... 89,.528 

The Hanseatic cities of Tiubeck, Hamburg, and Bremen, . 2 15, .500 

Total, 1,289,229 

In the accomplishment of her great political object, Prussia 
has been (^omptdh'd to make considerable pecuniary sacrifices, 
her revenues from the customs being less than before the for- 
matioii of the association ; though this falling off has been grad- 
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ually lessening, owing to the increased population and pros- 
perity of the kingdom. The attempts made to adjust and com- 
pensate this loss have not been successful ; but it is believed 
that the difficulty will be removed by allowing Prussia to levy, 
for her own exclusive bcaielit, the transit duties on cotton and 
other commodities, without any material change in the general 
system. 

The net revenues of the association have increased from 
about twelve millioji thalers, collected in J 834, the year of its 
first establishment, to upward of twenty million, the })resent 
amount, exclusive of the expense of collection, amounting to 
twelve and a half per ccait. ; a j)rodigions increase, and mainly 
owing to the rapidly increasing jn’osperity, and consequently 
augmented consumption, of the German states associated in the 
league. 

With Hanover, the United States have recently concluded a 
treaty of commerce and navigation, through the agency of Mr. 
Wheaton, Minister of the United States at Berlin, which has 
been ratified. This treaty dilfers from our commercial treaties 
with Prussia, the Hanseatic towns, and Denmark, by confining 
tile indirect trade to the productions of the kingdom of Hano- 
ver, and of any other country of the confederation, on the one 
side; and, on the other, to the productions of the United States, 
and of the North and South American continent and West 
India Islands. It gives us the right of carrying to Hanover in 
our vessels the productions of the United States, and of the 
North and South American continent and islands, in exchange 
for their right of bringing in Hanoverian vessels to the United 
States the productiojis of Hanover and the countries compos- 
ing the confederation, and may be regarded as favorable to our 
navigation. 

Several states of the league have manifested a disposition to 
form treaties with the United States upon a similar basis; but 
it is not intended, on this occasion, to express any opinion upon 
the policy of establishing the ])rinciple of entire reciprocity in 
commercial treaties with the minor states of Europe. 

One of the advantages already acquired by the negotiations 
of our minister at Berlin is a considerable reduction of the 
duties on rice, which, under a resolution of the House of Rep- 
resentatives of the 11th of June, 1838, he was instructed to en- 
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deavor to procure. This important object has been gained, and 
the consequences, as foreseen, were iminediately beneficial to 
all parties. A groat increase in the importation of Carolina 
rice, which took jdace as soon as the reduction of duty on the 
article became known, was followed by a correspondent increase 
of revenue drawn from its increased consumption in Germany. 
The success of this ex))eriment encourages the belief that a like 
course in respect to other important sta l,u "S would be follow(*cl 
by similar results. 

The tobacco duties, however, serving as they do the twofold 
purpose of raising revenue and of j)rotecting the culture of the 
tobacco of native growth in Germany, still find formidable ob- 
stacles in the way of their removal or moditication. The state 
of the negotiations on this subject, up to the session of 18o9 and 
1840, is sufriciently explained iti the correspondence transmitted 
to the House of Rc^presentatives with the President’s message 
of the 14th of April, 1840. 

Several of the stai(‘s of the (jJermanic Association have no 
natural outlet to the sea. Their commerce, therefore, is carri('d 
on through rivers, the mouths of which open to the ocean in the 
territories of other powers. MMiis shows the importance of the 
union to all the states composing it; but as the union its(‘lf is 
not a government, commercial stipulations and conventions 
must be made with the states of the union in their political ca- 
pacities. By a paper annexed, marked A,* it will aj)pe'ar that, 
in IMarch last. Great J^ritain entered into a convention of com- 
merce and navigation with Prussia, Bavaria, Saxony, Wiirtem- 
berg, Badcm, tlie liUictorate of Hesse, the Grand Duchy of 
Hesse, the states forming the customs and commercial union of 
Thuringia, Nassau, and Ph-ankfort: and similar arrangements 
with these states might probably be accomplished by the gov- 
ernment of the United States. 

Such being the general nature of the association, and such 
our commercial intercourse with it, it becomes matter of inter- 
est to consider how far our relations with its several members 
might be beneficially extended; and if it be thought advisable 
to enter into commercial treaties with them, or any of them, it 


* This convention, and the declaration afterwards alluded to, are omitted 
as not being necessary to the understanding of Mr. Webster’s report, to the 
President. 
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will remain to be determined wlietlicr powers for such a purpose 
should be conferred upon the Minister of the United States at 
Berlin, or some other diplomatic agency adopted ; the general 
object being to seek the means of eidarging the consumption of 
the staples of tlie United Stat('s in Clermany, and of securing 
all practicable betndit to tlu'ir navigation. 

There is anotluT part of the subject of our connection with 
Coaanany, which, though of less consequence than those that 
have been pointed out, is, nevuTtheless, one which deejdy con- 
cerns the numerous German emigrants who are constantly sell- 
ing their ])roperty to ])rocc(‘d to the Unittal States, as well as 
our naturalized citizens, natives of (b'rniany, inheriting prop- 
erty in that country. Throughout Germany the droit d'avhaine 
and the droit de detraction exist in the shape of a tax, payable 
on the withdrawal from the comitry of personal proy)er'i1y which 
has been inherited by will or succession, or which forms the 
proceeds of real property inherited ui the same manner. In the 
United States, as all know, no such tax exists. 

Tt is probable that an exemption from this tax might be ob- 
tained on the ground of reciprocity. Some of the states have 
intimated their willingness to enter into an’angements for that 
purpose. If there, should be thought to be no other reason for 
a formal eonvention, this parlicular object might be elTeeted by 
a simple oHicial declaration, signed by the Secretary of State, 
under the seal of the department, certifying that the subjects 
and citizens of (Germany enjoy this immunity in the United 
States; upon which there is reason to believe that an alteration 
in their own laws would be made by the states, or some of 
them, so as to make the right reciprocal. The form of a decla- 
ration, such as is stated above, has been adopted by the Ung- 
lish government, as may be seen by a paper hereunto annexed, 
marked B. 

All which is respectfully submitted. 

Daniel Webster. 

To THB PbESIBKNT OP THE UNITED STATES. 



TREATY WITH PORTUGAL. 


CONSTRUCTION OF THE TREATY BETWEEN THE UNIT- 
ED STATES AND PORTUGAL RESPECTING THE DUTIES 
ON PORTUGUESE WINES. 


On the 18th of November, 1841, M. de Figaniorc c Morao, Minis- 
ter Resident of Portugal in the United States, addressed a note to Mr. 
Webster, coinpljiining that, by tlic provisions of an act of Congress ap- 
proved the 11th of September preceding, by wliich the sp<,‘ei/ic duties 
formerly levied on certain wines imported into the United States were 
changed to ad /jn/ore/u duticis, a discrimituition was introduced unluvora- 
ble to the interests of Portugal. To this note Mr. W’^ebster made the 
following reply : — 


Mr. Webster to M. de Fig’aniere e Morao. 

Department of State, Washington, Fehruary 0. 18-12. 

The miclersignccl, Secretary of State of the United Stales 
has the honor to acknowledge M. de l/iganit^re e Morao’s note 
of the ISth of November, and has given to it the considera- 
tion due to its importance, and to the friendly relations happily 
subsisting between the two governments. 

'Idle undersigned regrets that the government of Portugal 
should suppose that it has reason to complain, in any manner, 
of a law of the United States as being jirejudicial to Portugal, 
or at variance with the amity and good-will subsisting between 
the two countries, and especially as inconsistent with the treaty 
obligations of the United States. 

The law complained of was enacted on the 11th day of Sep- 
tember, 1841 ; and its main provision was, to lay a duty of 
twenty per cent, ad valorem on all such articles as were at that 
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time free, or on which the duty was less than that rate, with 
certain exceptions. The wines of Portiii^al not being within 
the exceptions, and being subject at that time only to a specific 
duty, may fall under an increased charge or duty by the opera- 
tion of this law. 

The third article of the treaty subsisting between the United 
States and Portugal is in these words: — 

“ No higher or other duties shall be inipos(*d on the importa- 
tion into the kingdom and possessions of Portugal of any arti- 
cle, the growth, produce, or manufacture of the Unitt^d States 
of America, and no higluT or other duties shall be imposed on 
the importation into the Unib'd States of America of any arti- 
cle, the growth, produce, or maiiufacturt' of the kingdom and 
possessions of Portugal, than such as an^ or shall be payable on 
the like article, being the growth, j)roducc, or manufacture of 
any other fonugn country. 

“ Nor shall any prohibition be imposed on the importation 
or exportation of any article, the growth, produce, or manufac- 
ture of the Ujiited States of America, or of the kingdom and' 
possessions of Portugal, to or from the ports of the said king- 
dom and possessions of Port ugal, or of the said States, which 
shall not ecpially extend to all other foreign nations. 

“ Nor shall any higher or other duties or charges be im- 
posed, in either of the two countries, on tlu; exportation of any 
articles to the United States of America or to the kingdom 
of Portugal, respectively, than such us are payable on the ex- 
portation of the like articles to any other fonagn country. 

“ Provided, however, that nothing contained in this article 
shall be understood or intended to interfere with the stipula- 
tion entered into by the United States of America, for a spe- 
cial e(|uivah'nt, in regard to French wines, in the convention 
made by the said States and France on the fourth day of 
July, in the y(‘ar of our Lord one thousand eight hundred and 
thirty-one, which stipulation will expire and cease to have ef- 
fect in the month of February, in the year of our Lord one 
thousand eight hundred and forty-two.” 

M. do Figaniere e Morao thinks that the provision of this ar- 
ticle is interfered with bv the above-mentioned act of Congress. 
He illustrates his own view of the subject by putting a case 
in the following form ; — 
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** A pipe of wine from the Mediterranean, or Spain, or any 
other country, reaches a port in thi^ United States at a cost (let 
it be supposed) of 30 cents the; gallon, and a like pipe of wine 
from Portugal costing 38 cents per gallon. If the duty be spe- 
cific, say 15 cents, they will both be subj('ct to the same, and 
neither pay a higher or other duty than the other; lor litteen 
cents per gallon, and no more, would be levied on both ])ipes. 
Not so, however, according to tin; act of the 11th of September 
last, which imposes twenty per cent, ad valorem. The Spanish 
or other wine will pay only six emts p('r gallon, while from the 
like wine of Portugal will b(‘ exacted c('nts pen* gallon, which, 
dc faefo^ operates as a discriminating duty against tin* Portu- 
guese wine, contrary to the stipulations of the treaty between 
the two countries.” 

Before proceeding to consider the arguuunit and illustration 
thus advanced, the undersigm'd avjiils himself of the opportunity 
of stating to M. de Figanicre e Morao, that tln^ language in 
the third article of the treaty between the Unitt-d States and his 
government is of the saun; import wilh that us(,'d in most other 
treaties of the. United States with fortngn powers, and id(>ntical 
with that em])loyed iji some of them ; and that no complaint 
has ev(*r been made to this government, by the governments 
with whom such treaties have existed, of any injury, injustice, 
or want of strict compliance with treaty stipulations on any 
such ground as has been now taken by the Portuguese gov<?rn- 
rnent. It will be at once obvious, therefore, to M. de Figanicre 
e Morao, that the government of the United States must take 
such a vitnv of the (|uestion as it can maintain, not only in re- 
gard to Portugal, but many other powers also. 

The interdict of the treaty is, — 

■ “ No higher or other duties shall be imposed on the impor- 
tation into the United States of America of any article, the 
growth, produce, or manufacture of the kingdom and posses- 
sions of Portugal, than such as are or shall be payable on the 
like article, being the growth, produce, or manufacture of any 
other foreign country.” 

The article on which the duty complained of is laid is wine; 
and the duty laid on Portuguese wine is exactly the same, in 
terms, as that laid on the like article (except as excepted in the 
law) coming from other countries. In other words, all wines 
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fall under the same duty of twenty per cent, ad valorem. In 
terms, therefore, the law is clearly within the treaty. 

But M. de Figaniere e Morao thinks it not in conformity 
with the spirit and intent of the treaty, because, under its op- 
eration, a gallon of win(‘ in Portugal may cost more than a 
gallon of wine in Spain, and therefore twenty per cent, on the 
cost of the gallon of Portuguese wine will b(^ more than twenty 
per cent, on that of the Spanish wine ; and conseciuently a gal- 
lon of Portuguese wine will pay a higher duty than a gallon 
of Spanish wine. That this may be the result of the operation 
of the law, cannot be denied ; and this makes it necessary to 
inquire, What is the true interpretation of this third article of 
the treaty ? 

There may sometimes be dilliculty, without doubt, in decid- 
ing on the just extent of such a provision, and in applying it, in 
the legislation of stat(?s bound to regard it ; because, in general, 
artich^s identically the same, or in the language of the treaty 
alike, are seldom imported from dilferent countries. Y^et the 
provision itself is to be oliserved, and is to receive a reasonable 
and just construction. This is the leading rule of interpreta- 
tion in regard to all treaties and other important compacts. 
Now it is civident, that, if M. de Figaniere e Morao’s idea be 
coru'ct, the government of the United States could impose no 
ad valorem duty whatever, because, as articles bearing the 
sam(‘- g('neral name, and imported from difi’erent countries, 
would of course be of dilTercmt degrees of value and cobt, the 
country prodm'ing thos(i of highest value would always have 
cause of complaint, if subjected to an ad valorem duty. The 
result would be, that the government of the United States 
could not exercise its powcTS at all, in one of the most ordinary 
modes of taxation. As this consequence would be iinreason- 
abh*, and evidently not within the contemplation of the par- 
ties, the reasoning which would conduct us to it must be re- 
jected. 

We are to consider, then, what is the just meaning of the 
terms “ other or higher duties,” and to inquire by what stand- 
ard it is to be known and ascertained whether duties “ other 
and higher” are laid in a given case. Now, to accomplish this, 
resort must be had to some measure of comparison, simple 
or mixed; some rule by which the question is to be decided. 



TREATY WITH PORTUGAL. 


419 


What is that rule ? What is the standard of comparison ? Is 
some one single consideration to fix that standard, or may ref- 
erence be had to various considerations? M. de Figaniere e 
Morao’s idea is, that the only element of calculation, the only 
datum to be taken into view, is the quantity of the article; that 
is to say, he is of opinion, that, if one gallon pays mon^ fiwty 
than another gallon, the duty is, for that reason alone, higher in 
the sense of the treaty. But the undersigned thinks, with all 
res])ect, that this may well be: qiu'stioned ; he thinks cost and 
value may be regarded as forming ):)arts of the basis of calcula- 
tion and comparison, as well as (jnantity. It is as reasonable, 
as it seemis to him, to understand tlu' treuty as saying that mer- 
ehandise from Portugal shall pay no higher duties than similar 
merchandise from oihtv conntritis, according to its Vdhu'^ as it 
is to understand it as saying that it shall pay no higher duties 
in proportion to its ([uajitity. Cost and valin? are as reasonable 
a basis as inere measure, w(‘ight, or (piantity, in deciding on the 
com})arison of duties, fnchani, it appears 1o the undersigned 
that valorem duti(;s are likely to be th(*- most unexceptionable 
of all forms of imposts, so far as stij)ulatit)ns in treaties, like 
that now under consideration, are conc(‘rned. W^hen duties are 


made specific, they are laid on difhirent classes of the same gen- 
eral article at dilferent rates, according to their respective de- 
grees of cost or value. Cheap win(‘s are not taxed so high as 
dearer win(‘S ; nor can it be considered as any j)urpose of the 
treaty to abolish such distinctions; so that cost and value ordi- 
narily consfitute either the whole or part of the ground upon 
which rates of duties arc fixed. In the case stated by M. de 
Figaniere e Morao, the Portuguese wine is assunKvl as the more 
costly article. But we may well suppose an opposite case, and 
a case of specific duties of exactly the same nominal amount, 
and yet a case in which, as it appears to the undersigned, Por- 
tugal might complain with far greater appearance of reason than 
she now complains of the law of Beptember. 'There are wines 
of Portugal, of large consumption, which cost much less than 
certain wines of France. Let us suppose that a wine of Lisbon 
co.st fifty cents a gallon, and a wine of Bordeaux one dollar, 
and that each was taxed equally one dollar a gallon in the ports 
of the United States. Here would be an ap})arent equality, just 
such as M. de Figaniere e Morao now thinks ought to exist. 
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But would there bo real eciuality ? Might not the Portuguese 
producer say that he did not enjoy substantially the same ad- 
vantage as his French competitor, inasmuch as his capital and 
labor, producing an article in greater quantity, but of lower 
price, were n.'ally subjected to a burden twice as great as that 
which fell on the labor and capital of the French producer? 
Might he not say, Sull’er my prodmd, according to its cost and 
valiK', to be received into the country upon the same terms, 
and not other or higher, as the products of other countries? 
The stij)ulatioii contained in the third article of the treaty be- 
tween the United States and Portugal, and in other treaties to 
which the United States are parti(\s, is just and liberal, and 
ought to be observed to the fullest practicable extent; but per- 
haps it may be found that it is necessarily circumscribed within 
certain limits, and subjected to qualifications. And this results 
from the Ret that, in a commercial sens(‘, and according to the 
common understanding of men, the generic word “article” is 
subdivisible, and its subdivisions are as well known, and are 
regarded in as independent and substantive a sense, as the ge- 
neric term itself. 

Wine is an article of commerce; but wine of Oporto, wine 
of Bordeaux, wine of Madeira, wine of Sicily, are separate ar- 
ticles; so regarded in transaetions of commerce, so regarded 
in the duty laws of various governments, and especially in those 
of the United States. 

It would, therefore, not be considered as any infraction of the 
treaty with Portugal, if Oporto wines were subjected to one 
duty and Sicily wines to another, since they are, in commercial 
understanding, dilfereiit articles. And it may be added, that 
dilference in cost or value may, in many cases, very materially 
contribute to settle the (|uestion of identity or dilfcrcmce be- 
tween two articles; that is to say, in deciding whether two arti- 
cles are the same, or alike?, as the jihrase of the treaty is, refer- 
ence to the cost of each may be very pertinent and important. 
For example, the teas of China have heretofore been subject to 
different rates of duties in the United States as separate articles, 
under separate and specific denominations, as Bohea, Congo, 
Hyson, &c. Now in a disputed case, whether a particular 
article of that general kind belonged to one or the other of these 
classes would be an inquiry, in the prosecution of which one 
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important element of proof and ground of decision would nat- 
urally be the cost of the article, the more especially if the classes 
bore a considerable resemblance to each other, as is the case 
with some of them. So, if articles bearing the same gcmeral 
name come from dilTerent countries, whether th(*y ought to be 
regarded as the same article is a (jfueslion for the solution of 
which one may look not only to the name, but to their cost and 
value. And this consideration appears to the undersigned to 
show, he presumes to say, almost conclusively, that if the duty 
in a given case be ad valorem^ it is, of all forms of laying duties, 
that which is most strictly in accordance with the provisions of 
treaties such as that l)etw(^cn the United Statens and Portugal. 

The article of the treaty under consideration was d(‘signed 
as a stipulation that no unfriendly legislation should be resorted 
to by one party against the other, nor any j)refereirce given to 
the products of other countries, with intent to injure or preju- 
dice either party to the treaty. The treaty enjoins the spirit 
and practice of fair and equal legislation; but neither party 
supposed itself precluded by its stipulations from the ordinary 
modes of exercising its own power of making laws for raising 
revenue in its accustomed modes; and if it happen, in any case, 
that, from the operation of laws thus laid with fair intent and 
for necessary purposes, inconveniences result to either party, that 
result must be considered as not intended, but as arising from 
the nature of the cas(i itself, and therefore as unavoidable. 


These are the general views which have presented themselves 
to the undersigiK'd in answer to M. de Figanierc c Morao's 
note, and he trusts that the government of Portugal will con- 
sider them as satisfactory. Portugal is one of the countries 
with which the United States, in taking their place in the circle 
of nations, had early friendly commercial and diplomatic inter- 
course. Happily, nothing has occurred permanently to disturb 
that intercourse. The two countries have no rivalries, no oppo- 
sition of interests, no grounds of mutual distrust ; an<l the un- 
dersigned avails himself of this opportunity to express his 
earnest hope that the harmony now insured by the stipulations 
of a fair and equal treaty may long continue, and to signify, at 
the same time, the high consideration with which he has the 
honor to regard M, de Figaniere e Morao.. 

Daniel Webster. 
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AMERICAN CITIZENS CAPTURED AT SANTA El!:. 

« 

Mr. Webslcr io Mr. JLUifi. 

Department of State, Washington, January 3, 1842. 

Sir, — The friends of Mr. Franklin Coombs, son of General 
Leslie Coombs, of Kentucky, have applied for the interposition 
of this government in behalf of that young gentleman, who ac- 
companied the late Texan expedition to Santa Fe, in Mexico, 
and is supposed to have been captured, and, if alive, to be held 
in bondage in that country, with the other survivors of the ex- 
pedition. It has been represented to this department that 
young Coombs has never been a citizen of Texas; that he did 
not repair to that country with any intention of relinquishing 
his allegiance to this government, or of remaining in Texas ; 
but that he went thither in the autumn of 1810 , upon private 
business of his father, and for the benefit which he was assured 
his feeble health would derive from the milder winter climate of 
that region. He was, however, detained there by both causes, 
until about the time when the expedition referred to set out. 
This he determined to accompany, merely for the object of 
confirming his health, and gratifying a curiosity, both liberal 
and natural, in regard to the unknown lands through which 
the course of the expedition lay. 

As there is no reason to doubt the eorrectness of this infor- 
mation, you will, accordingly, forthwith make the necessary 
representations to the Mexican government upon the subject, 
with a view to avert from young Coombs, if he should be alive, 
the dangers to which he may be or may have been exposed. 
You will state that, from the respectability of his family and 
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for oihor reasons, there can be no ground for llie bedief that he 
would have accompanied the expedition for any other objects 
than those mentioned; and that, if he had been aware that the 
views of the Texan government in despatching it had been 
hostile or predatory, rather than friendly and commc'rcial, as 
tliey were understood to have beem at the time, he would not 
have gone in its company. Jf to this it be objected that the 
pedition was military in its array, and must, th(‘retbre, be pre- 
sumed to have had warlike designs against the Mexican au- 
thorities, it may be answered that the avowed motive of the 
members of tlie ex})edition in bearing arms was to ward off the 
attacks of hostile Indians, and especially of the Cainancho, 
who, it is well known, roam in gnait force along and across the 
track which was to have been pursued. This objection would 
apply with much less, if with any, force to young Coombs, as 
he was no soldier, and had never been one; and, if found with 
arms, there could in his case b(‘ no Ix'tter ground for the opin- 
ion that they were to have been used for {)urj)oses of attack, 
and not for those of delcjice, than if he had accompanied one 
of the caravans from Missouri to Santa Fe, by means of which, 
as is well known, an extensive trade is carried on between this 
country and Mexico, to the mutual advantage of the parties. 

Although young Coombs is the only American citizen who 
accompanied the expedition for whom the interference of this 
government has been asked, it is understood that there was an- 
oth('r who as little deserves to be subjected to any penal pro- 
ceedings on the part of the Mexican government. This is Mr. 
George W. Kendall, of New Orleans. 

You will press this case with the utmost earnestness on the 
Mexican government, as the government of the United States 
feels itself bound to interfere, and to signify its confident expec- 
tation that the lives of American citizens will not be sacrificed 
who have not intentionally done any thing of a hostile charac- 
ter against Mexico. Even if the conduct of young Coombs 
was indiscreet and ill-judged, yet this government cannot sup- 
pose that tlie government of Mexico would treat him as an 
armed combatant found among its enemies. 

You will spare no pains to impress the Mexican authorities 
with the feelings which would be excited in this country if any 
harsh proceeding should be adopted toward this youth. 
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You will avail yourself of the op[)ortunity of making to that 
government this communication, to suggest that, while this 
government is disposed to maintain with strict fidelity amica- 
ble relations with the Mexican republic, and will not attempt 
to screen from merited punishuKMit any of our citizens who 
may be guilty of an infraction of the laws intended to preserve 
those relations, yet that sumniary, sangninary, or undue pun- 
ishment of either Texans or citiz(*ns of the United States in 
Mexico iinndtably tends to excite and foment in this coun- 
try an ac(‘rbity of feeling against M(‘xico which will be much 
more apt to defeat the supposed obj(‘cts of those p\niishmcnts 
than if the offenders were to have a fair trial, and, if then con- 
victed, were to be ])unished in sornc^ proportion to their offences. 
You will, however, make this suggestion in a conciliatory tone, 
without allowing it to be supposed tliat this govcrnriKnit has 


any intention to dictate the policy to be adopted by that of 
the jVtexican republic, upon this or any other subject; but, 
supposing their disposilion toward the United States to be ami- 
cable, our wish is merely to point a way by which, it seems 
to us, that reciprocal disposition, as well as the integrity of 
the Mexican territory, may be more effectually maintained. 
Accustomed ourselves to regular judicial ])roccedings, fair and 
full trials, and mild punishments, the opposites of these, if 
exercised by other governments, always serve to cln^ck the 
growth of amity and good- wall. 

Any reasonable expenses which may be necessary to defray 
the charge of a spcctial messenger from the Mexican capital 
to the place of captivity of young Coombs and his American 
associates, or for any other proper purposes necessary for their 
safety and liberation, w'ill be borne by this government, and wall 
be defrayed by you, and for them you will draw on this de- 
partnuait, specifying in your drafts their purpose, and sending 
with tluan such vouchers as you may be able to procure. 

The interest which wa^ feel for Coombs, whose case has 
been particularly presented to us, and for Mr. Kendall also, will 
lead to the des})atching of this communication in the way 
most likely to carry it soon to your hands. 

I am. Sir, your obedient servant, 

Daniel Webster. 

To Powhatan Ellis, Esq., Envoy Extraordinary, Mexico. 
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P. S. — Since the above was written, application has been 
made in behalf of Mr. J. C. Howard, a youth of nineteen years 
of age, who was also with the expedition, and who, we are 
informed, was not a citizen of Texas. You will likewise in- 
quire into his case, and do for him any thing else which you 
can do with propriety. B. W. 

Mr. Webster to Mr. Ellis. 

Departinoiit of Htatc, Wasliin^ton, Jantiaiy G, 1842. 

Sir, — I addressed you on tlic ttd instant in behalf of 
Franklin Coombs and Mr. Kendall, captured by Ihe Mexican 
army, with the Texan exp(‘di(ion, near Santa Fe. The object 
of this is only to say (what, perhaps, you would not have failed 
to understand), that, if it should be found that other American 
citizens were made captives imd(T like eircunistances, and 
with similar claims to immunity and n'lease, you will exert 
the same interference in their behalf. 

1 am, with regard, your obedicnit servant, 

Bantel Webster. 

To Towiiatan Ellis, Esq., Em-oy E.draonlhiary, <jr., Mexico. 


Mr. Webster to Mr. Peijton. 

[private.] 

Wasliin: 4 'ton, January 6, 1842. 

Bear Sir, — Your letter to the President, of the 2ist of Bc- 
cember, has bi'cn read by him with great iiiteu'st and anxiety, 
although it was not the first communication upon the subject. 
Letters had been previously reeinved from (leneral Coombs, 
and information communicated from other quarters, upon which 
immediate steps were taken. A special messenger has been 
despatched from this department, with an instruction to our 
minister at Mexico, of which I inclose a copy. The President 
will interfere for the life and safety of young Coombs to the 
full extent of his duty. You must be aware of the delicacy of 
the question, at least as it jiresents itself to us, without more 
knowledge of the facts. 

The President wishes the most effectual means taken, con- 
sistent with justice and propriety, to ‘secure his safety 

On receipt of this, if you should be of opinion that the object 
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in view would be promoted by sending a private agent from 
New Orleans to cooperate with the American minister in Mex- 
ico, the President is willing that such agent, to be selecled by 
you, should be immediately despatched ; and his necessary ex- 
penses will be defrayed by this department. He cannot receive 
any public character, as we have a minister on the spot; but 
the President’s great desire to do all that can be done leads him 
to say, that, if you think a private agency might be useful, he 
wishes it (o be instituted, and that you would select such per- 
son as you deem the fittest for such duty. He the more readily 
submits this part of the case to yonr discretion, as, befon*. this 
communication shall reaeli New Orleans, you may very proba- 
bly be in possession of much more information than has as yet 
reached us; and there are likely also to be many citizens of 
New Orleans who are accpiainted at Mexico. 

As this agent will i)av(i no public character, he can only act 
under direction of the American minister, to whom he will re- 
port himself on his arrival. vVnd the main advantage to be 
expected from such agency is this : that a person of respecta- 
bility and address, well accpiainted with Mcjxico, its manners 
and language, and perhaps with its iiresent authorities, and ac- 
(juainted, also, with the character, family, and connections of 
Coombs, Kendall, and otlua* American citizens who may be in 
like condition, may, by unollicial means and personal (itlbrts, 
cooperate usefully with Mr. Kllis. If you think it advisable, on 
the whole, that such agent be employed, you will give him a 
copy of this lettia* as his instructions. 

The collector of New Orleans will have instructions to con- 
vey Mr. Mediae to the fittest port in Mexico, by th<j revenue 
cutter or other the most pronijit mode; and if you should think 
it useful that such privati^ ag(‘nt as is above mentioned should 
proceed to Mexico, he may use the same conveyance;. You 
will see by the inclosed, that, although not appli(*d to by his 
friends, Mr. Kendall’s case has not been overlooked ; and it is 
the President’s wish, that, if any other American citizen, inno- 
cently in company with the expedition, should have fallen into 
the hands of the Mexicams, an equal interference may be made 
in his behalf. 

I am, &c. 

Daniel Webster. 

Bailie Peyton, Esq., United States District Attorney, New Orleans. 
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Mr. Webster to Mr. Thompson. 

Department of State, Washini^ton, April 15, 1842. 

Sir, — I have to address yon upon the subject of tliose citi- 
zens of the United States who were captured with the Texan 
expedition to Santa Fe, and who, as is ])elieved, wert*, not par- 
ties to that expedition, so far as it was military and hostile to 
Mexico, if, in fact, a hostile invasion of Mexico was among its 
purjioses, but accompanied it only as traders, tourists, travellers, 
men of letters, or in otlna* characters and capacities showing 
them to be non-combatants; but who, nevertlndess, were taken 
and held as prisoners, compelled to undergo incredible hard- 
ships in a winter’s march of two thousand miles, and at its end 
subjected to almost (ivery conceivable degree of indignity and 
suffering. 

By the law and practice of civilized nations, enemies’ subjects 
taken in arms may be made prisoinn’s of war; but every person 
found in the train of an army is not to be considered as there- 
fore a belligerent or an enemy. In all wars, and in all coun- 
tries, multitudes of persons follow the march of armi<'s, for the 
purpose of trallic or from motives of curiosity, or the intlinmce 
of other causes, who inather expect to be, nor reasonably can be, 
considered belligerents. Whoever, in the Texan expi-dition to 
Santa Ue, was commissioned or enrolled for the military ser- 
vic(i of Texas, or, b(Mng armed, was in the pay of that govern- 
ment, and engaged in an expedition hostile to Mexieo, may be 
considered as her enemy, and might lawfully, therefor(‘, be de- 
tained as prisoner of war. This is not to be doubted; and, I)y 
the general practice of modern nations, it is true that the fact 
of having been found in arms with others admitted to be armed 
for belligerent purposes raises a presumption of hostile charac- 
ter. In many cases, and especially in regard to FiUropfnin wars 
in modern times, it might be dillicult to repel the loree of this 
presumption. It is still, however, but a presumption ; because 
it is nevertheless true that a man may be found in arms with 
no hostile intentions. He may have assumed arms for otlna- 
purposes, and may assert a pacific character, with which the 
fact of his being more or less armed would be entirely con- 
sistent. In former and less civilized ages, cases of this sort 
existed without number in European society. When the peace 
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of communities was less firmly established by efficient laws, 
and when, therefore, men often travelled armed for their own 
defence, or when individuals, being armed according to the 
fashion of the age, yet often journeyed under the protection of 
military escorts or bodies of soldiers, the possession of arms 
was no evidence of hostile character, circumstances of the times 


sufficiently explaining such appearances consistently with pa- 
cific intentions. And circumstances of the country may repel 
the presumption of hostility, as well as circumstances of the 
times, or the manners of a particular age. The Texan expe- 
dition to Santa J^e, in traversing the vast [)lains betW(‘eM the 
place from which it set out and that point, was to pass through 
a reffioii which no one thinks of entering and crossing without 
arms, for whatever purpose or with what('ver intent he may un- 
dertake such ent(irprise. If he be a hunter, lie is armed; if a 
trader, he is armed ; and, usually, traders go in considerable 
bodies, that tli(‘y may be the betb'r able to defend themselves 
against the roaming savage tribes so constantly met with in 
those extcMisive plains. Jt is not uncommon, indeed, that, for 
their betL'r delimcc, companies of traders retain the servit:e of 
men at arms, who maintain military order and array along the 
line of their inarch. When such bodies are. met with in coun- 


tries usually traversed by tlnnn, no inference arises, from th(‘ 
circumstance of their being armed, of any intention on their 
])art of using such Jirms for any purpose but that of defence. 
If tourists, or p(n*sons wearing any other similar but equally 
pacific charaettn*, set forth on such a jouriK^y, they are still 


armed; arnn^d for subsist(nice as W(‘ll as for defence. The fact 


therefore, of being found in .such a country with arms, does not 
prove a Ix'lligerent or hostihi charactc'r, since nobody, howev<‘r 
peaceable, is found there without arms. If, therefore, indi- 
viduals armed only according t(» the custom of the country, but 
having no hostile purposes of their own, and free from all mili- 
tary authority or em})loyment, fall in with or follow the march 
of troops proceeding toward a jioint of attack, these individuals 
are not combatants, and not subject to be taken and treated as 
prisoiK'rs. These considerations may be applied to those citi- 
zens of the United States for whose release from imprisonment 
the interposition of this government has been requested. One 
of those citizens is George Wilkins Kendall. Mr. Kendall is a 
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man of letters, a highly resjic'etable citizen of New Orleans, 
and was the editor of a literary publication carried on at that 
place. He was fond of travel at. those seasons of the year when 
most persons who are able leave the city ; and having, in all 
previous tours, made himself acquainted with all parts of his 
own country, and learning, early in the spring of 1841,tliata 
trading; expedition would start from Texas to Santa about 
the 1st of May, he resolved on joining it, as a pleasun* excur- 
sion of a novel and interesting character. Ilis departure and 
his intentions were puldicly announced in tlie pa})er with which 
he was concerned at the time, of his setting forth, llis object 
was declared to be to take a personal ghince over this ])road 
expanse of country, and, thus spcaiding tin; summer, to return 
cither by JMissouri or by the way of Lower Mexico, l)y the 
usual time when citizens return to New Orleans lor tin' fall 
business. The ex})edition, thougli having a military (‘quipment, 
was represented to him as entindy commercial in its cliaractcr, 
its object being, as was asstTted, to turn tlie rich Chihuahua 
trade into the Texan channel. Mr. Kcaiclall was no soldier, no 
revolutionary adventurer, but a man of res])(*ctable coniK'ciions, 
engaged in prosperous business, and fond of the oijoymenis of 
intellectual and social life. It is hardly ])ossible that such a 
gentleman should have left such a condition to form part of a 
military ex})edition, subjecting himself to all its hazards and all 
its results, in an attempt to subjugate by force of arms a Mexi- 
can province five hundred or a thousand miles from his home 
and his connections. 

Before leaving New Orleans, he obtained a passport from the 
Mexican vice-consul at that city. This fact, although it ap- 
pears to have Ixh'u denied, is provial by the testimony of Mr. 
Falconer and Mr. Van Ness. Th(‘y can hardly be mistaken; 
but further evidence on this point may probably be in your pos- 
session before this despatch reaches you. He armed himself 
before leaving home, as any other person, of however ]>acific 
character, would arm himstdf for such a tour. Such was ]Mr. 
Kendall’s character, such were his objects, and such the circum- 
stances under which he joined the ill-fated expedition. 

Several other prisoners appear, from the circumstances, to 
have been as little engaged in any hostile design as Mr. Ken- 
dall. John Tompkins is represented to be a citizen of the Unit- 
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ed States, from Greene County, Illinois, where his family, con- 
sisting of a wife and five chiJdren, still reside. He is a saddler 
by trade, but left the United States with merchandise for Texas 
just in time to join the expedition to Santa Fe. His health 
was delicate, and his object was to improve it, to dispose of 
his merchandise in order to defray his expenses, and to return to 
the place of his abode by the way of St. l^ouis. 

David Snively is a man somewhat advanced in life, who be- 
longs to the State of Ohio, where he has a wife and sev(‘ral 
chiJdren. He w'ent with the expedition as a trader, and had a 
considerable amount of mc^rchandise with him. 

H. R. Buchanan, of Tennessee, went also as a trader, and 
took with him jiroperty of value, which was taken from him. 
He had arrived in Texas only a month before the expedition set 
out, and accompanied it with his own pack-mules and a servant. 

L. B. Sheldon is a member of the Mississippi bar, who ac- 
companied the expedition as a traveller only. He had with him 
a small amount in merchandise*, from the sale of which he ex- 
jiected to defray his travelfnig expenses. He had gone to 'J'exas 
in March, 1841, on business which he presumed would not de- 
tain him longer than tvo months; but he snbse'quently resolved 
to join the expedition for the purpose above mentioned. 

Two persons by the name of Howard were among tln^ cap- 
tives, natives of and residents in this eitv or its iKa^hborhood. 
They are represented as traders, who had with them mercleandise 
to the anionnt of ei^ht or ten thousand dollars. 

O 

Thomas S. Terry, of Hartford, in Coimi'ctieut, is b(‘Iieved 
to have gone to Texas in December, 1840, and, being a trader, 
join(!d the expedition for the sake of jirotection against the 
Indians or other freebooters. He did not intend to return to 
Texas, but to trade at Santa Fe, and between that place and 
St. Louis. 

The circumstanc'i's of others who have apjdied for the inter- 
position of this government are less jirecisely known. What- 
ever evidence may be in this department, or shall be received 
hereafter, respecting them, will be forwarded to you. 

A demand for Mr. Kendall’s release from confinement, as well 
as that of others under eijually innocent circumstances, has been 
made by the minister of the United States at Mexico, and you 
will see the correspondence between that minister and the Mex- 
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ican Secretary of State. That correspondence, as you will ob- 
serve, is principally confined to the case of Mr. Kendall. 

The Mexican Secretary objects to his release from confine- 
ment, because he was united with the invading enemies of that 
country, in whose company he was taken, and under whose 
protection he was journeying ; and because the entrance of 
foreigners into Mexico by the Texan frontier, beitig prohibited 
by a Mexican law, even when such foreigners might be travtd- 
ling alone, the prohibition ought to be more strict and severe 
in the case of their entering by the side of soldiers coming to 
invade the country. Because, also, Mr. Kendall was an agent 
of the Texans, or, at least, a member of the ex])edition to New 
Mexico; in proof of which, a passage, in the following wordsy 
is (pioted from the New Orleans Picayune of the 21st of De- 
cember last: “ A Captain Jicwis was one of the commissioners, 
and the other was Mr. Kendall, I'ditor of the Picayune.” 

The Secretary proceeds to assert, that those who join invad- 
ers ought to be involved in their fali^ in n'spect to such warlike 
measures as it may be necessary to take to re})el such invaders; 
and that, in affairs of this nature, all tin*, presumptions are 
against him who associates himself with an ein'iny, in whose 
company he is made a prisoner, whatever his intentions may 
have been. The Secretary states, further, that, if Mr. Kendall 
was ignorant of the Mexii^aii law referred to, it is well known 
not to be allowable to plead ignorance of any law' which had 
projierly been made public. But, supposing that he was igno- 
rant of the law, the circumstances of his case, he argnes, were 


such that its text could not be literally followed; for the penalty 
mentioned was inbmded to aj)ply to one or two persons only, 
and those without hostile accompaninn'iits, who might })resent 
themselves on the frontier ; and that the law did not deprive the 
Mexican government of the right of self-preservation, a right 
derived from the law of nature and nations. The Secretary 
then alludes to documents in the possession of his government, 
which, he says, place Mr. Kendall’s conduct in a more serious 
light ; but those documents are neither produced nor described. 
The Secretary denies that the paragraph quoted from the news- 
paper was the ground of the proceeding of his government ; but 
says that, proceeding as the paragraph did from Mr. Kendall’s 
partners in business* it might be considered as impartial, and 
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served to strengthen the presumptions against him. He denies 
that it is the duty of his government to allow Mr. Kendall the 
benefit of the context of the article from which the paragraph 
supposed to inculpate him had been quoted, although the ex- 
tract may be used against him. He endeavors to prove himself 
correct in calling Mr. Kendall a commissioner of the Texans, 
and ])roceeds to define what he understands a commissioner to 
be. If Mr. Kendall had a passport, that, he admits, would be 
prim a facie evidence in his favor; and that, if it should be ascer- 
taiiKid that he had an unconditional passport, which had been de-’ 
stroyed by an ollicer of the Mexican army, he should be set at lib- 
erty, and that measures had been taken to ascertain these facts. 

These reasons a])pear to be either unfounded in fact, or, if 
true, to furnish no sufficient ground for regarding Mr. Kendall 
as a belligerent enemy, or for declining to comply with the de- 
mand made by this government in his behalf. 

In the first place, it is said that he was united with the invad- 
ing eiHMnies of the country, in whose company he was taken, 
and under whose protection he was journeying. That he trav- 
ell(;d with the Texans, is true ; but, as has been already said, 
that fact alone does not constitute*, him a combatant. It may 
furnish, in the first instance, a presumption that he was so ; 
but such a presumption may be repelled, and is fully repelled, 
by the circumstances of the ease, 'riiere would be no mean- 
ing in that well-settled principle of the law of nations which 
exempts men of letters and other classes of non-combafiints 
from the liability of being made prisoners of war, if it were 
an answer to every claim for such exemption to say that the 
person making it was united with a military force, or journey- 
ing under its protection. 

As to the assertion that it is against the law of Mexico for 
foreigners to pass into it across the line of Texas, it is with no 
little surprise that the Mexican Secretary of Stafi; is found to 
assign this reason for making Mr. Kendall a prisoner. The 
direction of that law is only to prohibit the traveller’s entrance, 
or to send him back if he does enter. It has no penalty of 
chains, dungeons, or condemnation to the public works. And 
the Mexican Secretary himself sufficiently shows that this law 
has no application to the case, because, he says, it was in- 
tended only for the case of one, two, or a few individuals. 




Having quoted this law, and then tinding that, in its just im- 
port, it furnished no authority for thii tu'utnient which these 


citizens of the United Htates had rec(*ived, th(i Mexican Sec- 


retary appears to treat the subject as if this law liad bt'cn set 
up to assist their claim for liberation ; while, in truth, all that 
Mr. Ellis did, in this res})ect, was to say, that, if that law gov- 
erned the case, then no ptaialt.y, no punishment, and no treat- 
rnent of the prisom^rs could be justified but such as had been 
prescribed by that law; and thereupon the Secretary adroitly 
denied that the law aj)j)lies to the case at all. In this he is no 
doubt quite right. 

As to the assertion that Mr. Kendall was an agent of the 
Texans, or a member, properly speaking, of the expedition, and 
the reference, in , proof of this assertion, to the article in the 
newspaper with which he was connected, all this was founded 
in misconstruction, as you will see, of the true import of the 
article itself, even if a news])aper paragraph were lit to be re- 
garded in such a ease, in the article, Mr. Kendall had been 
called an “ avant-courier,” merely to signify that he went for- 
ward, in approaching Santa Fe, in advance of the rest of the 
party. If others went forward for otlu^r purposes, he might still, 
in pursuance of his own objects, go with them. But Mr. Ken- 
dall not being responsible for this article, or shown to have had, 
any knowledge of it, it cannot be of the least force against him, 
whatever may be its import. 

The Si;cretary says, finally, that being found in company 
with an enemy raises a presumption against the party; but the 
Secretary docs not say that this prc-'^umption may not be re- 
butted. Why, indeed, do(‘s he call it a presumption, uidess he 
means that it is a thing calling for explanation, and which may 
DC exj^’ained? It is explained, fully and completely. Mr., Ken- 
dall, as we think, brings himself clearly within the exemption of 
the law of nations, as })ractised in modern times ; and to insist 
on presumptions, and to give them the force of conclusive 
proofs, in defiance of all repelling proofs, is to render that law, 
in its a[)plication to cases of this kind, null and void. If it be 
admitted that, pn/Hu the presumption is against Mr. Ken- 
dall, has he not repelled it ? He has made an elfort to do so ; 
but, instead of meeting this elfort by argument, and the proofs 
which support it by opposite proofs, the Secretary appears to 
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content himself with stating, that such is the legal presumption ; 
thus wholly avoiding the true point of the case. This govern- 
ment thinks that the facts stated and provc'd show Mr. Kendall 
to have been no party to the military expedition of Texas; to 
have had no hostile intention against Mexico; to have entered 
her territory for no purpose of assisting to make war on her citi- 
zens, dismember her provinces, or ovc'rtnrn her government. 

It does not very satisfactorily appear, from any correspond- 
ence or infortnation now in this department, in what light 
Mexico looks upon those persons made ]n*ison(;rs at Santa Fe, 
whom she has a right to consider as erigaged in the service of 
Texas, and therefore as her enemies. We must presume that 
she means to regard them as ])rison(‘rs of war. There is a pos- 
sibility, however, that a ditrerent mode of considering them may 
be adopted, and that they may be thought to l)e aimmable to 
the municipal laws of Mexico. Any procc'cding founded on 
this idea would undoubtedly l)e attended with the most serious 
consequences. It is now several years since the in(le))endence 
of Texas, as a separate; government, has been acknowledged by 
the United States, and she has since been recognized in that 
character by several of the most considerable j)owers ot Fiiroj)e. 
The war between her and Mexico, which has c.onti»m(;d so long, 
and with such success, that for a long tinu; tlnuo has becni no 
hostile foot in Texas, is a public war*, and as such it has been 
and will be regarded by this government. It is not now an out- 
break of rebellion, a fresh insurrection, the ])arties to which may 
be treated as rebels. Tlie contest, siipposj^d, indeed, to have 
been substantially ended, has at least advanced far beyond that 
point. It is a public war, and persons captnu'd in the course 
of it, who are to be detained at all, are to be dedained as pris- 
oners of war, and not otherwise. 

It is true that the independence of Texas has not been u'cog- 
nized by Mexico. It is equally trne that the indepeiukaice of 
Mexico has only been recently recognized by Spain ; but the 
United States having acknowledged both the in(hq)endence of 
Mexico before Spain acknowledged it, and tin; independence of 
Texas although Mexico has not yet acknowledged it, stands in 
the same relation toward both those governments, and is as 
much bound to protect its. citizens in a proper intercourse with 
Texas against injuries by the government of Mexico, as it 
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would have been to protect such citizens in a like intercourse 
with Mexico against injuries by Spain. The period which has 
elapsed since Texas threw ofl'the authority of Mexico is nearly 
as long as the whole duration of the Revolutionary war of the 
United States. No etlbrt for the subjugation of Texas has 
been made by Mexico, from the time of tlie batth; of San Ja- 
cinto, on the 21st day of April, 1830, until the commencement 
of the present year, and during all this period Texas has main- 
tained an independent governmiuit, carried on commerce, and 
made treaties with nations in both hemispheres, and kept aloof 
all attempts at invading her territory. If, under these eircura- 
stances, any citizen of the United Stab's, in whose behalf this 
government has a right on any account or to any extent to in- 
terfere, should, on a charge of having Ix'en found with an 
armed Texan force acting in hostility to jAlexieo, be brought to 
trial and punished as for a violation of tin; municipal laws of 
Mexico, or as being her subject engaged in Uibellion, after his 
release has been demanded by this government, conse(juences 
of the most serious character would c('riiiinly ensue. You will, 
therefore, not fail, should any indication rcndia* it h(^cessary, to 
point out distinctly to the government of Mexico the dangers, 
should the war between her and Texas continue, of considering 
it, so far as citizens of the United States may be concerned, in 
any other light than that of a public mitional war, in the events 
and progress of which prisoners maybe made on both sides, 
and to whose condition the law and usages of nations respect- 
ing prisoners of war are justly applicable. 

And this mak(;s it proper that I should draw your particular 
attention to the manner in xvhich the persons taken near Santa 
Fe have been treated, as we are informed. 

Mr. Kendall, and other persons wulh him, having been car- 
ried to Santa Fe from the place of capture, were there deprived 
of their arms. To this there can be no objection, if we consid- 
er them as prisoners of war, bec-ause prisoners of war may be 
lawfully disarmed by the captor ; but they were also despoiled, 
not only of every article of value about their persons, but of 
their clothing also, their coats, their hats, their shoes, things in- 
dispensable to the long march before them. If these facts be 
not disproved, they constitute an outrage by the local authorities 
of Mexico for which there can be no apology. The privations 
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and indignities to which they were siibj(,*etecl, during their march 
of two thousand miles to the city of M<‘xico, at the most in- 
clement season of the year, wen* horrible, and, if they were not 
well authenticated, it would hav(* b('(*n incredible that they 
should have been inflicted in this age, and in a country calling 
itself Christian and civilized. During many days they had no 
food, and on oth(?rs only two ears of corn were distributed to 
each man. To sustain life, ther(*for(‘, they were compelled to 
sell, on the \Yiiy» the few remnants of clothing which their cap- 
tors had left them; but by seeking thus to appease their hun- 
ger, they increased the misery which they already endured from 
exposure to the cold. Most drcvadfnl of all, however, several of 
them, disabled by sickness and sulfering from keeping ii)) with 
the others, were delib(n*ately shot, without any provocation. 
Those who survived to their journey’s end were, many of them, 
afflicted with loathsome disease; and those whose health was 
not broken down have been t united, not as th(^ public law re- 
quires, but in a mamua’ harsh ajid vindictive, and with a de- 
gree of severity e((ual, at h'ast, to that usually inflicted by the 
municipal codes of most civilized and Christian states u])on the 
basest felons. Indeed, they appear to have binm ranked with 
these; being thrust into the same dung(*ons with Mexican 
malefactors, chained to them in pairs, and, when allowed to see 
the light and breathe the air of heaven, recpiired, as a compen- 
sation therefor, to labor, Ixmeath the lash of a task-master, 
upon roads and })ublic works of that country. 

The government of the United States has no inidination to 
interfere in the w’^ar between Mexico and Texas, for the benefit 
or protection of individuals, any further than its clear duties 
require. But if citizens of the United States who have not 
renounced, nor intended to renounce, their allegiance to their 
own government, nor have (altered into the military service of 
any otlu^r government, have iKJVcrthcless been found so con- 
nected with armed enemies of Mexico as that they may be 
lawfully captured and detained as prisoners of war, it is still 
the duty of this goyernment to take so far a concern in their 
welfare, as to see that, as prisonc’rs of war, they are treated ac- 
cording to the usage of modern times and civilized states. 

Indeed, although the rights or the safety of none of their own 
citizens were concerned, yet, if, in a war waged between two 
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neighboring states, the Idlling, enslaving, or cruelly treating of 
prisoners should be indulged, the United States would feel it to 
be their duty, as well as their right, to remonstrate and to inter- 
fere against such a departure from tluj principles of humanity 
and civilizril ion. These principles ar(i common principles, essen- 
tial alike to the welfare of all nations, and in the preservation 
of which all nations have, therefore, rights and itjterests. Jiut 
tludr duty lo interfere becomes imperative in cases all'ecting 
their own citizens. 


It is therefore that the government of the United States pro- 
tests against the hardships and cruelties to which the Santa Ue 
prisoners have been sul)j(“cted. It ])rotests against this treat- 
ment in the name of humanity and the law of nations; in the 
name of all Christian states; in the name of civilization and 


the spirit of the age; in the name of all republics; in the name 
of T/iberty herself, enteebled and dishonored by all criKilty and 
all excess; in the name of, and for the honor of, this whole 


hemisphere. It jnotests emphatically and enrnestly against 
practices belonging only to barbarous })eople in barbarous times. 

By the well-established rules of national law, prisoners of 
war are not to be treated harshly, unless jMn’soiially guilty to- 
ward him who has them in his pt)\ver; for lu^ should remember 
that they are men, and unfortunate. 

When an enemy is coiu[uered, and submits, a great soul for- 
gets all resentment, and is entirely filled with compassion for 
him. This is tlu^ humane langnag(5 of the law of nations; and 
this is the sentiment of high honor among men. The law of 
war forbids the wounding, killing, impressment into the troops 
of the country, or the enslaving or olh(*rwise maltreating of 
prhoners of uuir, unless they have been guilty of some grave 
crime; and from the obligation of this law no civilized state can 
discharge itself. 

Every nation, on being n;ceived, at her own request, into the 
circle of civilized governments, must understand that she not 
only attains rights of sovereignty and the dignity of national 
character, but that she binds herself also to the strict and faith- 
ful observance of all those principles, laws, and usages which 
have obtained currency among civilized states, and which have 
lor their object the mitigation of the miseries of war. 

No community can be allowed to enjoy the benefit of na- 

37 * 
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tioiial character, in modern times, without submitting to all the 
duties which that character im})oses. A (Christian people, who 
exercise sovereign power, who make treaties, maintain diplo- 
matic relations with other states, and who should yet refuse to 
condiK't their military operations according to the usages uni- 
versally observed by such states, would })r(;seiit a character sin- 
gularly inconsistent and anomalous. 

This gov(‘rnment will not hastily suppose that the Mexican 
republic will assume such a character. 

There is y(‘t another very important element arising out of 
the facts of this case. 

It is asserted and believed, that the surrender of some of the 
persons connected with the exp(‘dition was made upon s])eci{ie 
terms, which were inimediatcly violated by the local Mexican 
authorities. If there is oik*- ruh^ of the law of war more clear 
and pt*remptory than another, it is that comj)acts betw('(*n en- 
emies, such as truces and capitulations, shall be faithfully ad- 
hered to; aufl their non-observance is denounced as being man- 
ifestly at variance with the true interest, and duty, not only ot 
the immediate parties, but of all mankind. Conse(|uently, if 
the surr('nd(*r of the exp(‘dition, or any part of it, was conditional, 
the benefit of those conditions must be insisted uj)on in favor of 
Mr. Kendall. 

xVccording to tlie statement of IMcssrs. Falconer and Van 
Ness, ]\lr. K<*ndall proceed(*d two hundred miles in advance ot 
the main body, and was taken witli his companions while they 
were displaying a flag of iruc(*; and the persons who took them 
gave assurances that they should not be h(‘ld as ])risoners of war. 
Here, then, was a s])ecial immunity promised, but afterward 
notoriously withheld, as we are bound to believe in the present 
state of our information upon tin* subject. If, therefore, this 
government were not entitled to demand Mr. Kendall’s release 
on the grounds of his having been a non-combatant and a neu- 
tral, it might require tlie government of Mexico to take care that 
the stipulation of its authorized agents to that effect be scrupu- 
.ously fulfilled, and that, on this ac(;ount, those to whom the 
promise was made should be immediately released, according to 
that promise. 

In conclusion, I am directed by the President of the United 
States now to instruct you, that, on the receipt of this despatch, 
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you inquire carefully and minutely into the cinaimstances of all 
those j)ersons who, having been taken near Santa Fe, and hav- 
ing claimed the intcrj)osition of this government, are si ill held 
as prisoners in Mexico ; and you will demand of the Mexican 
government the release of such of them as appear to have 
been innocent traders, travellers, invalids, men of hitters, or for 
any other unison justly esteemed non-combatants, being citi- 
zens of the United States. To this end it may be proper to di- 
rect the consul to proceed to the places where any of them may 
be confined, and to take their statements under oath, as also the 


statements of other jiersons to whom they may respectively re- 
fer. If the Miixican government deny facts U})on which any of 
the parties claim their release, and desire time for further inves- 
tigation of their respective cases, or any of them, proper and 
suitable time must be allowed ; but if any of the persons de- 
scribed in the m^xt prt!ceding jiaragraph, and for whose release 
you will have made a demand, shall still be detaiiu'd, for the 
purpose of further inquiry or otherwis(‘, you will then explicit- 
ly dimiand of tlu; Mexican goviM’ument that they be treated 
henceforward with all the lenity which, in the most favorable 
cases, belongs to the rights of prisoners of war; that they be 
not confined in loathsome dungeons, with malefactors and per- 
sons diseased; that th(‘y be not chained or subjected to igno- 
miny, or to any particular rigor in their detention; that they be 
not obliged to labor on the public works, or put to any other 
hardship. You will state to the Mexican government that the 
government of the United States entertains a conviction that 
these persons ought to be set at liberty without dt^lay ; that it 
will feel great dissatisfaction if it shall still learn that Mr. Ken- 
dall, whose case has already been made the subject of an ex- 
press demand, and others of equal claims to liberation, be not 
set at liberty at the time when }ou rt'ceive this despatch; but 
that, if the government of Mexico insists u])on detaining any 
of them for further inquiry, it is due to the government of the 
United States, to its di'sire to preserve peace and harmony 
with Mexico, and to justice and humanity, that, while deiained, 
these persons should enjoy to the fullest extent the rights of 
prisoners of war ; and that it expects that a demand so just and 
reasonable, a demand respectfully made by one friendly state to 
another, will meet with immediate compliance. Having made 
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this demand, you will wait for an answer; and if within ten 
days you shall not receive assurances that all the persons above 
mentioned, who may still be detained, will be thenceforward 
treated in the same manner which has now been insisted upon, 
you will hold no further official intercourse with the government 
of Mexico until you shall receive further directions from your 
own government. You will thereupon communicate with this 
department, detaining for that purpose the messenger who car- 
ries this. In your communication you will state, as fully and 
as accurately as possible, the circumstances of each man’s case, 
as they may appear by all the evidence which at that time may 
be possessed by the legation. In making your demand for the 
better treatment of the prisoners, you will take especial care not 
to abandon or weaken the claim for their release, nottiing more 
being intended in that respect lhan that proper time should be 
allowed 1o the govc'rnment of Mexico to make such further in- 
quiries as may be necessary. 

Your predecessor has already been directed, that, if any of 
the persons suffer for the want of the common necessaries of 
life, he should provide for such wants until otherwise supplied; 
a direction which you will also observe. 

I am. Sir, your obedient servant, 

Daniel Webster. 

Wauuv Tiiomi’son, Esq., &c., &c., &c. 


INDEPENDENCE OF TEXAS. 

3fcss(/^>'e from the President of the United States ^ transmitting^ 
Copies of Papers upon the Sidfect of the Relations hetieecn the 
United States and the Mexican Republic.^ Jidy 14, 1842. 

To THE House of Representatives of the United States : 

In answer to the resolution of the House of Rejiresentatives 
of the 12th instant, requesting copies of papers upon the subject 
of the relations between the United States and the Mexican 
Republic, I transmit a report from the Secretary of State, and 
the documents by which it was accompanied. 

John Tyler. 

. Washington, July 14, 1842. 
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To THE President of the United States : 

Sir, — The Secretary of State, to whom was Vcferrocl the 
resolution of the House of R(‘prcsentatives of ycstenhiy, re- 
questing the President to cause to be communiented to that 
House, so far as might be comjiatible with the public interest, 
copies of all the correspondence between the governments of 
the United States and of Mexico since tlie appointment of the 
present Knvoy Extraordinary and Minister Plenipotentiary of 
the United States to Mexico, of tln^ instructions given to that 
minister at and since his depart, uni u[)on his mission, and of his 
despatches to this government, and particularly of any complaint 
of the government of Mexico alleging the tok'ration by the gov- 
ernment of the United States of hostile inhaTerence by their 
citizens in the war between Mexico and T'exas, and of any an- 
swer on the part of this government to such complaint, has the 
honor to lay before the Presidcut the accoinjianying papers. 

All which is respectfully submitted. 

Haniel We ester. 

Department of State, Wasliiiigton, July 13, 1842. 


M. Velazquez de Lcoii to Mr. Webster. 
[translation.] 

New York, June 24, 1842. 

The undersigned, in addressing the Hon. Haniel Webster, 
Secretary of State, has the honor to inform him that, although 
he holds in his ])ow('r the appointment and credentials for pre- 
senting himself and acting as Charge d’Alfaircs of Mexico in the 
United States, he has not thought proper to present himself for 
that purpose, until he had received the answc'i* to the observa- 
tions which he had addressed to his own government on that 
subject; but as he has received recmitly, and during this delay, 
the two annexed docainients lor his Excellentw the President 
and the Hon. Haniel Webster, he hastens to send th(Mii on, in 
order that, upon their arriving as soon as possible at their des- 
tination, the honorable Secri'tary of State may give such an- 
swer as the government of the United States may judge jiroper; 
which answer the undersigned will transmit to the Mexican 
government, according to his instructions to that elli'ct. 

The undersigned avails himself of this occasion to renew to 
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the Hon. Daniel Webster, Secretary of State, the assurances oi 
his high consideration. 

.ToAQinN Velazquez de Leon. 
Hon. Daniel Webstek, Sccrclary of State. 


Mr. Webster to M. Velazquez de Leon. 

Department of State, Washington, June 29, 1S42. 

Sir, — Your letter of the. 24th of this month, transmitting 
one addn'ssed to this department by the Secretary of State and 
Foreign Relations of the Mexican Republic, was duly received. 

The President has long desirt'd to s(‘e here a representative 
of that government, the residence, of such a functionary being 
esteemed likely to foster and promote the pc'ace and interests 
of the two couniries. We are hajipy to hear that an appoint- 
ment has at length been made; and all just respect will be paid 
to your credentials, when it shall be your jileasurc to present 
them. Chitil such presentment be made, however, no regular 
diplomatic int('reourse can be had between this department and 
yourself. Whatever answer may be judged proper to the letter 
of M. de Boeanegra to this d(*])artment will be transmitted 
through the minister o<* the United States at Mexico. 

T am. Sir, your obedient servant, 

DaNI EL W EBSTEU. 

Senor Don .Toaqujn Velazquez i>e Leon. 


M. de Bocam^ra to Mr, Webster. 

[translation.] 

National Talacp, Mexico, May 12, 1842, 

The undersigned. Secretary of State and PMreign Relations, 
enjoys the satishiction of tuldressing the honorable Secretary of 
State of the United States of America, in the name and by the 
express order of his Excellency the President of the Mexican 
Republic. The relations of amity and good harmony which 
have happily subsisted between this and your great inition 
night luive been disturbed in a lamentable mann<*r, since the 
yeai 183o, when the revolution of Texas broke out, if the Mexi- 
can government had not given so many evidences of its forbear- 
ance, and had not made so many and so great •sacrifices for the 
sake of peace,.in order that the world might not, with pain and 
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amazement, see the two nations which appear to be destined to 
establish the policy and the interests of the American continent 
divided and ravaged by the evils of war. 

But from that truly unfortunate period, the Mexican repub- 
lic has received nothing but severe injuries and inflictions from 
the citizens of the United States. The Mexican government 
speaks only of tin; citizens of the United States, as it still flat- 
ters itself with the belief that it is not the government of that 
country which has promoted the insurrection in Texas, which 
has favored the usurpation of its territory, and has supplied 
the rebels with ammunition, arms, vessels, money, and recruits; 
but that these aggressions have proceeded from private indi- 
viduals, who have not respected the solemn engagements which 
bind together the two nations, nor the trt'atic.'s concluded be- 
tween them, nor the conduct, ostensibly frank, of the Cabinet 
of Washington. 

It is, however, notorious, that the insurgent colonists of that 
integral part of the territory of the M('xican rej)ublic would 
have been unable to maintain tludr prolongc'd n'bellion with- 
out the aid and the eiricitmt sympathii's of citizens of Ihe Unit- 
ed States, who have ])ublicly raised forces in their cities and 
towns ; have fitted out vessels in their ports, and laden them 
with munitions of war; and have marched to commit hostilities 
against a friendly nation, under the eyes and with the knowl- 
edge of the authorities to whom are intrusted the fulfilment of 
the law. 

The Mexican government entertains so high an o})inion of 
the force of the government of the United States, and of its 
power to restrain those its subjects from violating tlm religious 
faith of treaties, solemnly concluded between it and other na- 
tions, and from committing hostilities against such nations in 
time of peace, that it cannot easily comjirehend how those per- 
sons have been able to evade the punishment decreed against 
them by the laws of the United States themselves, and to ob- 
tain that quiet impunity which incessantly encourages them to 
continue their attacks. It is well worthy of remark, that no 
sooner does the Mexican government, in the exercise of its 
rights, which it cannot and does not desire to renounce, prepare 
means to recover a possession usurped from it, than the whole 
population of the United States, especially in the Southern 
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States, is in commotion ; and in the most public manner a 
large portion of them is turm*d upon Texas, in order to prevent 
the rebels from being subjected by the Mexican arms, and 
brought back to proper obedience. 

Could proceedings moni hostile, on the part of the United 
States, have taken j)laee, had that country been at war with 
the Mexican republic? Could the insurgents of Texas have 
obtained a cooperation more elh'ctive or more favorable to their 
interests? Certainly not. The civilized world looks on with 
amazement, and the Mexican government is filled with un- 
speakable regret, as it did hope, and had a right to hope, that, 
living in peace with the United States, your government would 
preserve our territory from the invasions of your own subjects. 
The vicinity of a friend is an advantage rather than an incon- 
venience ; but if one neighbor oversteps the sacred limits im- 
posed by treaties, and disturbs and harasses another, it cannot 
be maintained that the friendship of the former is real, and that 
much confidence should be jilaced in it. 

The goviamiKmt of the IMexiitan republic, therefore, which 
regards the faithful fulfilment of tre.aties as its highest obliga- 
tion, and anxiously desires to preserve and increase its friend- 
ly relations with the jieople and the government of the United 
Stati’s, finds itself under the neci'ssiiy of protesting solemnly 
a<2:ainst the aggressions which the citizens of those Stiites are 
constantly repeating upon the Mexican territory, and of declar- 
ing, in a positives manner, that it considers as a violation of the 
treaty of amity the toleration of a course of conduct which pro- 
duces an incomprehensible state of things, — a state neither of 
peace nor war, — but intlicting upon the Mexican rejiublic the 
sann; injuries and inconveniences as if war had been declared 
bctweiMi the two nations, which are called by Providence to 
form with each other relations and bonds of extreme and cor- 
dial friendship. 

And the undersigned, in complying with this order from the 
most excellent Provisional President of the Republic of Mexico, 
assures you. Sir, of the high consideration with which he 
remains your obedient servant. 

J. M. DE Bocanegra. 

Hon. Daniel Webster, Secretary of Slate of the United States of America, 
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Mr. Webater lo Mr. Thomj>son. 


Department of State, Wasliiii<;toTi, July 8, 1842. 

Siu, — On the 29lh of last rnontli a coinniiniicatioti was re- 
ceived at this department frotn M. de Bocanegra, Secretary 
of Stale and Foreign Relalions of tin; govt'rninent of Mexico, 
having been forwarded through the agency of M. Velazquez 
de Leon, at New York, who informed llte dejiartmeiit, by a 
letter ticcompanying that of M. th; Boeanegra, that lui had 
been ajipoinled Charge d’Alfaires of the Mexican republic to 
this government, although he laid not yet prestmted his creden- 
tiiils. M. de Bocanegra’s letter is addressed to the Secretiiry 
of State of the United States, and bears date the 12lh of May. 
A copy, together with a cojiy of the communication from M. 
Velazquez de Leon, transmitting it, and of the answer to M. 
Velaz(piez dc Leon from this department, you will receive 
herewith. Upon the receipt of this desjiatch, you will imme- 
diately address a note to M. de Bo(;anegra, in which you will 
say, that 

The Secretary of State of the Unit(*d States has rtaadved a 
letter addressed to him by M. de Bocaiu'gra, iiiuh'r dat(^ of the 
12th of May, and transmitted to tlu'. Dc'partment of State at 
Washington through the ag(uicy of M. Velazquez de Leon, at 
New York, who informs the government of the United States 
that he has been appointed Charge d’Atiaires of the Mexi- 
can rtqiublic, although he has not presented his letter of cre- 
dence. 


The government of the United States sees with regret the 
adoption, on this occasion, of a form of communication quite 
unusual in diplomatic intercourse, and for which no necessity is 
known. An envoy extraordinary and minister plenipotentiary 
of the United States, fully accredited to the government of 
Mexico, was at that moment in its capital, in the actual dis- 
cliarg(^ of his functions, and ready to receive on behalf of his 
government any communication which it might be the pleasure 
of the President of the Mexican republic to make to it. And 
it is not improp{;r here to add, that it has been matter of regret 
with the government of the United States, that, while, being 
animated by a sincere desire at all times to cultivate the most 
amicable relations with Mexico, it has not failed to maintain 
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near that govcrnnient a mission of the highest rank known to 
its usages, Mexico, for a long time, lias had no representative 
near the government of the United States. 

But the manner of the communication from M. de Boca- 
negra, however novel and exlraordinary, is less important than 
its contents and character, which surprise the government of 
the United States by a loud coinplaint of the violation of its 
neutral duties. M. de Bocanegra, speaking, as he says, by the 
express order of the President of the Mexican republic, declares 
that the amicable relations between the two countries might 
have been lamentably disturbed since the year 183 o, when the 
revolution in Texas broke out, had not Mexico given so many 
evidences of its forbearance, and made so many and so great sac- 
rifices for the sake of peace, in order that the world might not sec, 
with pain and amazement, two nations which ajijiear destined 
to establish the policy and interests of the American continent 
divided and ravaged by the evils of war. 

The language implies that su(*h has been the conduct of the 
United States towards Mexico, that war must have (uisucd be- 
fore the present time, had not Mexico made great, sacrifices to 
avoid such a result; a charge which the governimait of the 
United States utterly denies and repels. It is wholly ignorant 
of any sacrifices made by Mexico in order to pi-esinve pcat^e, or 
of any occasion calling on its governinent to manifest uncom- 
mon forbearance. On the contrarv. the government of the 
United States cannot but be of opinion, that, if the history of 
the occurrences between the two govennmmls, and the state of 
things at this moment existing between them, be n^ganhal, both 
the one and the other will demonstrate that it is the conduct of 
the government of the United States which has been marked, 
in an especial manner, by moderation and forbearance. Injuries 
and wrongs have been sustained by citizens of the United 
States, not inflicted by Individual Mexicans, but by the author- 
ity of the government; for which injuries and wrongs, numer- 
ous as they are, and outrageous as is the character of some of 
them, and acknowledged as they are by Mexico herself, nalress 
has been sought only by mild and peaceable means, and no 
indemnity asked but such as the strictest justice imperatively 
demanded. A desire not to disturb the peace and harmony of 
the- two countries has led the government of the United States 
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to be content with the lowest measure of remuneration. Mex- 
ico herself must admit, that, in all these transactions, the con- 
duct of the United States toward her has been siirnalized, not 
by the intliction of injuries, but by the manifestation of a 
friendly feeling and a conciliatory spirit. 

T1k‘ government of the United States will not be unjust in 
its sentiments toward Mexico; it will not im})ute to its govern- 
ment any desire to disturb the peace; it ac([nits it of any de- 
sign to s])read the ravages and horrors of war over the two 
countries; and it leaves it to Mexico herself to avow her own 
motives for her pacific policy, if she have any other motive than 
those; of expedi{;ncy and justice; provided, howeve'r, that such 
avowal of her motives carry with it no imputation or retlection 
upon the good faith and honor of the Unit(;d States. 

The revolution in Texas, and the events connect(;d with it 
and springing out of it, an; IM. d<; Uoeanegra’s principal topic; 
and it is in relation to these; that his ceimplaint is founded. Itis 
govea’iiment, he says, Hatters itself that the government of the 
Unite'el Btates has not ])romote;d the' insurrection in Texas, 
favored the usurpation of its territory, or siqiplied the rebiHs 
with vessels, ammunition, and money. If M. de Uocaiiegra 
intends this as a frank admission e)f tlu; honest anel cautious 
neutrality of the government of the Unit eel States in the con- 
test between Mexico anel d'exas, lie does that government jus- 
tice, and no more than justie;e ; but if the language be intended 
to intimate an opposite anel a reproachful meaning, that mean- 
ing is only the more ofl’emsive lor being insinuated rather than 
distinctly avowed. M. de Bocanegra would se'ciii to represent 
that, from ISHo to the present time, citizens of the United 
States, if not their government, have been aiding rebels in 
Texas in arms against the lawful authority of Mexico. This 
is not a little extraordinary. Mexico may have chosen to con- 
sider, and may still choose to consider, Texas as having been 
at all times, since 18o5, and as still continuing, a rebellious prov- 
ince; but the world has been obliged to take a very ditlerent 
view of the matter. From the time of the battle of San Ja- 
cinto, in April, 183G, to the present moment, Texas has exhibited 
the same external signs of national independence as Mexico 
herself, and with (piite as much stability of government. Prac- 
tically free and independent, acknowledged as a political sever- 
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eignty by the principal powers of the world, no hostile foot 
finding rest within her territory for six or seven years, and 
Mexico herself refraining, for all that period, from any further 
attempt to reestablish her own authority over that territory, it 
cannot but be surprising to find M. de Bocanegra complain- 
ing, that, for that whole period, citizens of the United States, or 
its government, have been favoring the rebels of Texas, and 
supplying them with vess(‘ls, ammunition, and money, as if 
the war for the reduction of the province of Texas had been 
constantly })rosecuted by Mexico, and her success prevented by 
these influences from abroad! 


The general facts appertaining to the settlement of Texas, 
and the revolution in its gov(M*nment, cannot but be well known 
to M. de Bocanegra. By tln^ treaty of the 22d of Uebruary, 
1819, between the United States and Spain, the Sabine was 
adopted as thc^ line of boundary b(dween the two powers. Up 
to that period, no considerable colonization had been eHected in 
Texas; but the territory between the Sabine and the Rio 
Grande being confirmed to Spain by the treaty, applic-ations 
were made to that i)ower for grants of land ; and such grants, 
or permissions of settlement, were, in fact, made by the Spanish 
authorities in favor of citizens of the United States proposing 
to emigrate to Texas in numerous famili(,‘s, before the declara- 
tion of indepeiuhaice by Mt'xico. And these early grants were 
confirmed, as is well known, by suc.c(‘ssive acts of the M(‘,xican 
goveniiiKMit, after its separation from Spain. In January, 1822, 
a national colojiization law was passed, holding out strong in- 
ducements to all persons who should incline to undertake the 
settlement of uncultivated lands; and although the Mexican 
law prohibited for a time citizens of foreign countries from set- 
tling, as colonists, in territories immediately adjoining such for- 
eign countries, yet even this restriction was afterward repealed 
or suspended; so that, in fact, Mexico, from the commencement 
of her political existence, held out the most liberal inducements 
to emigrants into her territories, with full knowledge that t.icse 
inducements were likely to act, and expecting they would act, 
with the greatest effect upon citizens of the United States, 
especially of the Southern States, whose agricultural pursuits 
naturally rendered the rich lands of Texas, so well suited to 
their accustomed occupation, objects of desire to them. The 
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early colonists of the United States, introduced by Moses and 
Stephen Austin under these inducements and invitations, were 
persons of most respectable character, and their undertaking 
was attended wit h very severe hardships, oc-easioned in no small 
degree by the successive changes in the government of Mexico. 
Th()y nevertheless persevered, and accomplished a settlement. 
And, under the encouragements and allurements thus held out 
by Mexico, other emigrants followed, and many thousand col- 
onists from the United States and elsewhere had settled in 
Texas, within ten years from the dale of INlcwican independence. 
Having some reason to complain, as they thought, of the gov- 
ernment over them, and (‘specially of the aggressions of the 
Mexican military stationtul in 'Texas, th('y sought relief by ap- 
plying to the supreme government for the separation of 'LV'xas 
from Coahuila, and for a local government for 'Texas its(;lf. 
Not having suc(;(‘(‘d(‘d in this obj(^ct, in tlui proc^ess of time, and 
in the progress of events, tluiy saw tit to atteiript an entire sepa- 
ration from Mexico, to set up a government of their own, and 
to establish a political sovereignty. Wart‘nsued; and the battle 
of San J'acinto, fought on th(‘ 2 1st of A[)ril, ISdG, fichieved their 
independence. 'The war was from that time at an end, and in 
March following tlic^ indepi'iidence of Ti'xas was formally ac- 
knowledged by the governmejit of the United States. 

In the events leading to the actual n'sult of these hostilities 
the United States had no agejicy, and took no part. Its gov- 
ernment had, from the lirst, abstained from giving aid or succor 
to either party. It knew its iK'utral obligations, and fairly en- 
deavored to fultil them all. It acknowledgc'd the indepen- 
dence of 'Texas only when that independence was an apparent 
and an ascertained fact; and its example in this ])articidar has 
been followed by several of the most considerable powers of 
Europe. 

It has been sometimes stated, as if for the purpose of givijig 
more reason to the complaints of jMexico, that, of the military 
force which acted against Mexico with etllciency and success 
in 183G, a large portion consisted of volunteers then fresh from 
the United States. But this is a great error. It is well ascer- 
tained, that, of those who bore arms in the 'Texan ranks in the 
battle of San Jacinto, three fourths, at least, were colonists, in- 
vited into 'Texas by the grants and the colonization laws of 
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Mexico, and called to the field by the exigencies of the times, in 
183fi, from their farms and oilier objects of private pursuit. 

M. de Bocanegra’s comjilaint is twofold. First, that citizens 
of tlie United Slates have supplied the rebels in Texas with 
ammunition, arms, v(’ss('ls, money, and recruits; have publicly 
raised forces in tlunr cities and fitt(‘d out vessels in their ports, 
loaded tliein with munilions of war, and marched to commit 
hoslilities against a friendly nalion, under the eye and with the 
knowledge of the ]uiblic a.uthori1i(‘s of the United States. In 
all this M. de Bocanegra appears to forget that, while the 
United States are at peace with M(*xic(), they are also at jieace 
with Texas; that both stand on the same footing of frimully 
iiations; that, since 1837, the United States have ix'garded ^Tex- 
as as an independent sovereignty as much as Mexico; and 
that trade and coninicrc<i with citizens of a government at war 
with Mexico cannot, on that account, be regarded as an intt'r- 
course bv which assistance and succor are given to Mexican 
rebels. Tln^ whole current of M. (h* Bocanegra’s remarks runs 
in the same direction, as if the ind(‘])('nd<‘nce of Texas had not 
been acknowledged. It has been acknowledged; it was ac- 
knowledged in 1837, against the remonstrance and proh'.st of 
Mexico ; and most of the acts of any importance of which M. 
de Bocanegra conijilains How necessarily from that recognition. 
H(‘. speaks of T’exas as still being “an integral ])art of the ter- 
ritory of the M(‘xican republic”; but In; cannot but understand 
that the llniled Stales do not so regard it. The real complaint 
of Mexico, therefore, is, in snbstane(‘, neither more nor less than 
a complaint against the recognition of '.rexan indejiendence. 
It may be thought ratlna* late to repeat that complaint, and not 
quite just to confine it to Ha; Unihal Statiis, to the ex(‘mption 
of Kngland, France, and Belgium, unless the United States, 
having been the first to acknowledge the independence of Mex- 
ico herself, are to be blamed for setting an exam[)lc for the recog- 
nition of that of Texas. But it is still true that M. d(5 Bo- 
canegra’s specification of his grounds of complaint and remon- 
strance is mainly confined to such transactions and o(^currences 
as are the natural conseqmnice of the political relations existing 
between Texas and the United States. A(;kn owledging Texas 
to be an independent nation, the government of the United 
States of course allows and encourages lawful trade and com- 
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merce between the two countries. If articles contraband of war 
be found mingled with this commerce, while Mexico and Texas 
are belligiirent states, Mexico has the right to intercept the tran- 
sit of such articles to her enemy. This is the common right of 
all belligerents, and belongs to Mexico in the same extent as to 
other nations. .But M. de Bocanegra is quite well aware that 
it is not the practice of nations to undertake to prohibit their 
own subjects, by previous laws, froiri tratlicking in articles con- 
traband of war. Such trade is carried on at the risk of those. 


engaged in it, under the liabilities and penalties prescribed by 
the law of nations or by particular treaties. If it be triu^, there- 
fore, that citizens of the United States hav(; been engaged in a 
commerce by which Texas, an enemy of Mexico, has been sup- 
plied with arms and munitions of war, the governnuuit of the 
United States, nevertheless, was not bound to prevent it, could 
not have })revented it without a manifest departure from the 
principles of neutrality, and is in no way answerable for the 
consequences. The treaty of the 5th of April, 1831, between 

the United Sttites and M(‘xico itself, shows most elearlv how 

' %/ 

little foundation therti is for the complaint of trading with Tex- 


as, if Texas is to be regarded as a jmblie enemy of Mexico. 


The sixteenth article declares : “ It shall likewise b(i lawful for 


the aforesaid citizens, respectively, to sail with their vi'ss(*ls and 
merchandise before mentioned, and to trtide, with the same lib- 


erty and S(H*urity, from the places, })orts, and havens of those 
who an; enemies of both or eitlna' })arty, without ;iny opposi- 
tion or disturbance whatsoever, not only directly fnun the pla- 
ces of the enemy before mentioned to neutral places, but also 
from one place belonging to an enemy to anotlu'r place belong- 
ing to an cneiiiy, whether they be undtu* the jurisdiction of the 
same government, or under sev(;ral.'’ 


Th e eighteenth article enumerates those commodities which 


shall be regarded as contraband of war ; 


but neither that article 


nor any other imposes on either nation any duty of jireventing, 
by previous regulation, (;ommerce in such articles. Huch com- 
merce is left to its ordinary fate, ace.ording to the law of na- 
tions. It is only, therefore, by insisting, as M. de Bocanegra 
does insist, that Texas is still a part of Mexico, that he can 
maintain any complaint. Let it be repeated, therefore, that, if 
the things against which he remonstrates be wrong, they have 
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their source in the original wrong of the acknowledgment of 
Texan independence. But that acknowledgment is not likely 
to be retracted. 

There can be no doubt at all, that, for the last six years, the 
trade in articles coniraband of war between the United States 
and Mexico has b('en gn'uter than between the United States 
and Texas. It is probably greater at tlie present moment. 
Why has iiot T(^\as a riglit to complain of this? For no rea- 
son, certainly, but because the permission to trade, or the actual 
trading, by the citizens of a gov(M*ument, in articles contraband 
of war, is not a breach of ncutralitv. 

M. dc Bocanegra professes himself unable to compreh(;nd 
how those persons of whom he complains have been able to 
evade the punishment decreed against them by tlic laws of the 
United States; but he does not appear to have a clear idea 
of tile principles or provisions of tliosc laws. The duties of 
neutral nations, in tinu'. of war, are prescribed by the law of 
nations, which is imperative and binding upon all governments; 
and nations not unfrequently establish municipal regulations 
for the better government of the conduct of their subjects or 
citizens. 

This has been done by the United States, in order to main- 
tain with greater cerhiinty a strict and impartial neutrality 
pending war betwi'.en other countries. And wheriwer a vio- 
lation of neutral duties, as they exist by tlie law of nations, 
or any breach of its own laws, has been brought to the notice 
of the government, attention has always been jiaid to it. 

At an early period of the Texan revolution, strict orders were 
given by the President of the United States to all oificers 
on the southern and southwestern J'rontier, to take care that 
those laws should be observed; and the attention of the gov- 
ernment of the United States has not been called to any spe- 
cific violation of them since the manifestation on the part of 
Mexico of an intention to renew hostilities with Texas; and 
all officers of the government remain charged with the strict 
and faithful execution of these laws. 

On a recent occasion, complaint was made by the repre- 
sentatives of Texas, that an armament was fitted out in the 
United States for the service of Mexico against Texas. 
Two vessels of war, it was alleged, built or purchased in 
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the United States for tin; use of the government of Mexico, 
and well understood as intended to be ein})loyetl against Tex- 
as, were equipped and ready to sail from the waters of New 
York. The ease was carefully inquired into, ofiieial examina- 
tion was made, and legal coLins(4 invoked. It ap))eared to he a 
case of great doubt; but Mexico was allowed tlie beiielit of 
that doubt, and the vessels hd't the United States, with the 
whole or a part of their armaiiHUit actually on board. The 
same administration of even-handed justice, the same impar- 
tial execution of the laws toward all parties, will continue to be 
observed. 


If forces have been raised in the United States, or vessels 
fitted out in their ports for Texan service, contrary to law, no 
instance of which has y(‘t eoiiKi to the knowledg(j of the gov- 
ernment, prompt attention will be paid to the lirst case, and 
to all cases which may be imuh' known to it. As to adv:inces, 
loans, or donations of iiioney or goods, mad(i by individuals 
to the government of T(‘xas or its citizens, M. de Ilocanegra 
hardly needs to be informed, that there is nothing unlawful in 
this, so long as Texas is at peace with the United States, and 
that these are, things which no gov('rinnent undertakes to re- 
strain. Other citizens are eciually at liberty, should they be so 
inclined, to show their good-will toward INlexieo by the same 
means. Still less can the governiiK'ut of the Unit(‘d States be 
called upon to intcTfen; with opinions utti'red in the public as- 
semblag(’!S of a free peoj)le, accuslonK'd to the independcjit ex- 
pression of their .‘^(‘iitiments, r(‘sulting in no violation of the 
laws of their country, or of its ditties as a neutral state. To- 
ward the United States, Mexico and Texas stand in the same 


relation, as independent states at war. Of the. characlt'r of 
that War mankind will form their own 0 [)inions ; and in the 
United States, at least, the utterance of those opinions cannot 
be suppressed. 

The sc'-cond ])art of INI. de Bocanegra’s complaint is thus 
stated; “ No sooner does the Mexican government, in the ex- 
ercise of its rights, which it cannot and does not desire to re- 
nounce, prepare means to recover a possession usurped from it, 
than the whole j)opulation of the United States, es})ecially in 
the Southern States, is in commotion ; and, in the most public 
manner, a large portion of them is directed upon Texas.” 
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And how does M. de Bocanegm suppose that tlie govern- 
ment of the United States can prevent, or is bound to under- 
take to prevent, the people from thus going to Texas? This 
is emigration, — the same emigration, though not under the 
same circumstances, which Mexico invited to Texas before the 
revolution. These persons, so far as is known to the govern- 
ment of the United States, re})air to Texas, not as citizens of 
the Unit('d States, but as ceasing to he such citizens, and as 
changing, at the same time, their allegiance and tlnnr domicile. 
Should they return, after having entered into the service of a 
foreign state, still claiming to be citizens of the United States, 
it will be for the authorities of the United States government 
to determine how far they have violated the municipal laws of 
the country, and what penaltit‘s they have incurred. The gov- 
ernment of the United States does not maintain, and never 
has maintained, the doctrine of the perpetuity of natural alle- 
giance. And surely Mexico maintains no such do(;trine ; be- 
cause her actually existing govcrimnmt, like that of the United 
States, is founded in the principh; that men may throw otf the 
obligation of that allegiance to which they are born. T’he gov- 
ernment of the United States, from its origin, has maintained 
legal provisions for the naturalization of such subjects of for- 
eign states as may choose to come hither, make their home in 
the country, and, renouncing their fonma* allegiance, and com- 
plying with certain stated recpiisitions, to take upon themselves 
the character of (dtizens of this government. Mexico herstdf 
has laws granting ecpial facilities to the naturalization of for- 
eigners. On the other hand, the United States have not passed 
any law restraining their own citizens, native or naturalized, 
from leaving the country and forming political relations (dse- 
where. Nor do other governuKUits, in modern times, attempt 
any such thing. It is true that there are governments which 
assert the principle of pc^rpetual allegiatice ; yet, even in cases 
wheni this is not rather a matter of theory than practic(‘, the 
duties of this supposed continuing allegiance are left to be de- 
manded of the subject himself, wlani within the reach of the 
])ower of his formei government, and as exigencies may arise; 
and are not attempted to be enforced by the imposition of 
previous restraint, prevcaiting men from leaving their country. 

Upon this subject of the emigration of individuals from neu- 
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tral to belligerent states, in regard to which M. de Bocanegra 
appears so indignant, we must be allowed to bring Mexico into 
her own presence, to compare her with herself; and respectfully 
jnvitc her to judg(j the matter by her own principles and her 
own condnct. In her great struggle against Spain for Ina- own 
ind(‘pendence, did she not open her arms wide to receive all who 
would come to her from any part of the world ? And did not 
multitudes /lock to h(!r new-raised standard of liberty, from the 
Ilniti'd States, from England, Ireland, France, and Italy, many 
of whom distinguished themselves in h('r s('rvice, both by sea 
and land? She does not ap])ear to have supposed that the 
governments of these persons, thus eoming to uni<(^ their fate 
witli hers, were, by allowing the emigration, even p{'nding a 
civil war, furnishing just cause of otrence to S})fiiu. Even in 
her military operations against Texas, Mi'xico em])]oyed many 
foreign emigrants; and it may ])e thought remarkal)le that, in 
those very operations, not long befon? tin* battle of San .Tacanto, 
a native citizen of the United States held high command in her 
servic(‘, and performed feats of no mean signifK'aiuMi in Texas. 
Of that toleration, therefou', as she calls it, and which she now 
so warmly denounces, Mexico in that hour of eni(‘rgency em- 
braced the benefits eagerly, and to the full extent of her power. 
May we not ask, tlnm, how she can reconcile her jiresent com- 
plaints with her own practice, as well as how she accounts for 
so long and unbroken a silence upon a subject on which her re- 
monstrance is now so loud? 

Spain chose to regard Mexico only in the light of a rebidlious 
province for near twenty years after she had asserted her own 
independence. Does Mexico now admit, that, for all that pe- 
riod, notwithstanding her practical (‘mancipation from Sjianish 
power, it was unlawful for the subjects and citizj'us (d other 
governments to carry on with her the ordinary business of com- 
merce, or to accept her tempting offers to emigrants ? C(a*tain- 
ly such is not her opinion. 

Might it not be asla'd, then, even if the United States had 
not already and long ago acknowledged the independence of 
Texas, how they should be expected to wait for the accomplish* 
ment of the object, now existing only in purpose and intention, 
of the resubjugation of that territory by Mexico ? IJow long, 
let it be asked, in the judgment of Mexico herself, is the fact of 
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actual independence to be held of no avail against an avowed 
purpose of future reconquest ? 

M. de Bocanegra is pleased to say, that, if war actually ex- 
isted between the two countries, proceedings more hostile, on 
the part of the Uniled States, could not have taken place, nor 
could file insurgents of Texas have obtained more elfectual co- 

O 

operation than they have obtained. 

This o])init)n, however hazardous to the diseernment and just 
estimate of things of those who avow it, is yet abstract an 
theoretical, and, so far, harmless, ^’he efllcieney of American 
hostility to Mexico has never been tried ; the goverjiment has 
no desire to try it. It would not disturb the peace for the sake 
of showing how erroneously M. de Bocanegra has reasoned; 
while, on the other hand, it trusts th.at a just hope may be en- 
tertained that Mexico will not ineonsid<'rately and needlessly 
hasten into an experiment by which thii truth or fallacy of his 
sentiments may bo brought to an actual ascertainment. 

M. de Bocanegra declares, in conclusion, that his govern- 
ment finds itself under the necessity of protesting solemnly 
against tlui aggressions which the citi/ens of the United States 
are reiterating upon the Mexican territory, and of declaring, in 
a positive manner, that it will consider as a violation of the 
treaty of amity the toha’ation of that course of conduct, which 
he alleg(‘s inflicts on the Mexican rc'public the injuries and in- 
conveniences of war. The President (Lxc(K‘dingly regrets both 
the sentiment and the manner of this declaration. But it can 
admit of but one answer. 'JMie M(‘xiean government appears 
to require that which could not be granted, in whatever lan- 
guages or whatever tone requested. The governmeait of the 
United State's is a governiucnt of law. 

Tlie^ chief e'xecutive magistrate, as well as functionaries in 
every other department, is restraineel and guideel by the Consti- 
tution anel the laws of the land. Neitheu’ the Constitution, nor 
the laws of the land, nor principles known to the usages of 
modern states, authorize him to inteirdict lawful trade between 
the United States and Texas, or to prevent. Or attempt to pre- 
vent, individuals from leaving the United States for Texas, or 
any other foreign country. 

If such individuals enter into the service of Texas, or any 
other foreign state, the government of the United States no 
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longer holds over them the shield of its proteetion. They must 
stand or fall in their newly assumed character, and according to 
the fortunes which may betide it. But the government of the 
United States cannot be called upon to prevent their emigra- 
tion; and it must be added, that the Constitution, public trea- 
ties, and the laws oblige the President to regard Texas as an 
independent state, and its territory as no part of the territory of 
Mexico. Every provision of law, every principle of neutral ob- 
ligation, will be s(‘dulously enforced in relation to Mexico, as in 
relation to other powers, and to the same extent and with the 
same int(‘grity of purpose. All this belongs to the constitutional 
power and duty of the govca'iiiiumt, and it will all be fulfilled. 
But the continuance of amity with jMexico cannot be purchased 
at any higher rate. If the peace of the two countries is to be 
disturbed, the responsibility will devolve on Me^xico. She must 
be answerable for conseqiKMict's. The United States, let it. 
be again repeated, desire peace. It would be with infinite pain 
that they should find themselves in hostile relations with any 
of the new governments on this eontiniuit. But their govern- 
ment is regulated, limited, full of the spirit of liberty, but sur- 
rounded, nevertheless, with just restraints; and, greatly and 
fervently as it desires peace with all states, and especially with 
its more immediate neighbors, y(‘t no fear of a ditferent state of 
things can be allowed to interrupt its course of equal and exact 
justice to all nations, nor to jostle it out of the con.stitutional 
orbit in which it revolves. 

I am. Sir, your obedient servant, 

Daniel Webster. 

Wabdy Tiiojirsov, Esq., &c., &c., &c. 


31. cle Bocanegra to 3Ir. Webster. 

[thanslation.] 

NiUioiuil Pilliice, Mexico, May 31, 1842. 

The undersigned, Minister of Eortfign Relations and Gov- 
ernment of the Mexican republic, had the honor, a few days 
since, to address the honorable Secrc'tary of State of the United 
States, in order to protest formally against the government of 
that republic, in the name of his Excellency the Provisional 
President, on account of the continual hostilities and aggres- 
sions of citizens of the United States against the Mexican ter- 
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ritory; and, although he might hope for a flattering result in 
the change of proceedings, he finds himself, in consequence of 
the continuation of those proceedings, under the necessity of 
again calling the attention of the Becretary of State to the un- 
deniable toleration which has been end is still afforded to the 
enemies of a nation sincerely friendly, and bound by the sol- 
emn compacts of a treaty, which unit(‘s the two rcjuiblics. 

In that note the undersigned, after slitting before the Secre- 
tary the prudence with which the government of Mexico has 
sought, ever since the commencement of the revolution in Tex- 
as, to conduct all its relations with the United States, so as to 
avoid a rupture betwei'ii the two nations, which, from their im- 
portance and other serious considerations, seem destined to fix 
the policy and the lot of the vast and rich continent of Ameri- 
ca, he flattered himself with the idea that the Cabinet of Wash- 
ington would not })rotect, eitlna* openly or secretly, or in any 
way, the scandalous usurpation of an ackno\\'ledg(‘d portion 
of the national territory. He, however, r(‘grets that he must 
judge from facts, open to all the world, that the very cabinet of 
the United States, and the subaltern and local authorities, do 
observe a conduct op-enly at variances with tin* most sacred prin- 
ciples of the law of nations and the solemn cinn pacts of amity 
existing between the two nations; sidlicient proof being alford- 
ed by the consent given to the formation of the most tmnnltu- 
ous ])ublic assemblies, in various ])arts of the Uniti'd States 
themselves, to the eipiipment of armaments, and the einbaika- 
tioii of volunteiTS in large bodies, and to the. 'prejiaration and 
disposal of every tiling calculatt'd to contribute to aid the Tex- 
ans, and to the invasion of a neighboring and friendly republic. 

The Mexican government cannot understand such conduct; 
and, being itself frank in its proceedings, and animated at the 
same time by a sincere desire that the relations now existing 
between this republic and the United States should not sufier 
the slightest alteration, it considers itself bound in duty to re- 
peat, with every formality, its former jirotest against such tol- 
eration ; the continuance of which it will regard as a positive 
act of hostility against this republic, which will regulate the 
conduct to be observed by it agreeably to the dictates of justice 
and to the interests and dignity of the nation. 

The undersigned hopes that the Secretary will be pleased to 
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reply with that prorn})tness which the importance of the subject 
requires ; and he avails himself, with pleasure, of this opportu- 
nity to r(‘peat to tliat gentleman the assurance of his most dis- 
tinguislied consideration, with which he remains, &c. 

J. M. DK Bocanegra. 

llox. Daxikl WKiJSTiiii, Secretary of Slate of the United States of America, 

Mr. Wtibslcr to Mr. Thompson. 

J)o|)arttnent of State, WasLin^^ton, July 13 , 1842 . 

Sir, — After writing 1o yon on the 8th instant, I received, 
through the same clianiiel as the former, M. de Bocanegra’s 
scttontl letter, and at the satne time your despatch of the (5th of 
June, and your private letter of the 21st. This last h.'tter of M. 
de Bocanegra was written, as you will see, l)(‘fore it was possi- 
bl(^ for him to (expect an answer to his first, wjiich an.swer is 
now forwarded, and shows tlie groundli'ss nature of tlu^ com- 
plaints of j\l(‘xic-o. Th(' l(‘tt(‘r ils<'lf is highly exceptionable and 
ofliMisive. It imputes violations of honor and good faith to the 
government of tlui IJniti'd S(at(‘s, not only in the most unjust, 
but in the most indecorous maimer. You have not spoken of 
it in terms too strong, in your circular to the members of the 
diplomatic corps. 

On the receipt of this note, you will write a note to M. de 
Bocanegra, in which you will say, that the Becretary of State 
of the United State's, on the Dth of July, reci'ived his letter of the 
31st of May; that the Pri'sident of the United States considers 
the language and toiu; of that letter derogatt>ry tt) the character 
of the United States, iind highly oih'usive, as it imputes to their 
government a direct breach of faith; and that he directs that no 
other answer be given to it, than the (h'claration, that the con- 
duct of the government of the Unitt'd States, in regard to the 
war between Mexico and Texas, having been always hitherto 
goveriK'd by a strieJ and impartial regard to its neutral obliga- 
tions, will not be changed or altered in any respect or in any 
degnu;. If for this the government of Mexico shall see fit to 
change the relations at })resent existing between the two coun- 
tries, the responsibility remains with herself. 

I am. Sir, your obedient servant, 

Daniel Webster. 

Waddy Tiiomi’Sox, Esq., &o., &c. 
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CAPTURE OF MONTEREY. 

Mr. Wfibsicr to Mr. Thompson. 

Department of State, WasJnngton, January 17, 1843. 

Sir, — Your despatches to No. — , inclusive, and your private 
letter ol tlie 15th ultimo, have been received. 

Although the dejiartment is without otlieial intelligenec of the 
seizure of Monteri?y by Commodore .Tones, in command ol the 
United States stjuadroii in the Pacific, it is deemed proper that 
no time should be lost in aetpiainting the Mexican government 
that the transaction was entirely unauthorized. If, therefore, 
the account of that event should prove to be authentic^, you will 
take occasion to inform the Minister for Foreign Atfairs, orally, 
that Commodore Jones had no warrant from this government 
for the proc(‘eding, ajid that the President exceedingly regrets 
its occurrenct;. 1 am, Sir, your obedient servant, 

Uaniel Webster. 

AYaddv TiroMrsoN, &c'., &c., &c. 


Mr. Webster to General Almonte. 

Deparrmont of Stale, Wasliiiigton, January 21, 1843. 

The undersigned, St-crefary of K^tatc of the United States, 
has the honor to communicate to CJencral Almonte, Finvoy Ex- 
traordinary attd Minister Plenipolentiary of the Mexican re])ub- 
lic, a copy of an instruction which has been addressed by this 
department tvi the minister of the United States at Mexico, 
U])on the subject of the reported seizure of Monterey, on the 
Mexican coast, by Commodore .Tones, in command of the Unit- 
ed States squadron in the Pacific. 

The undersigned avails himself of the occasion to oiler Gen- 
eral Almonte renewed assurances of liis very distinguished con- 
sideration. 

Daniel Webster. 

General Don J. N. Aiaionte, 

To this note an answer was returned by (Icneral Almonte on tlic 24th 
of January, expressing his regret that nothing was said by Mr. Webster 
about punishing Commodore Jones, and intimating that compensation 
ought to l>e made by tlie United States for the losses snfFered by citizens 
of Mexico in consequence of tlie capture of Monterey. To this letter 
of General Almonte the following reply was returned by Mr. Webster. 
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Mr, Webster to General Almonte. 

Dc'pmirnciit of State, Washington, January 30, 1843. 

The undersigned, Secretary of State of the United States, 
has had the honor to receive the note of the 24th instant of 
General Almonte, Envoy Extraordinary and Minister Plenipo- 
tentiary of the Mexican republic. 

General Almonte has already been made acquainted with 
the instruction addressed from this department, on the 17th in- 
stant, to tlie minister of the Unit(‘d States at Mexico, respect- 
ing the transaction at Monterey, in Uppivr California, in which 
Commodore Jones was conceriu'd ; but General Almonte now 
ex])resses his regret that he sees in that instruction no decla- 
ration that Commodoni Jones will be ex(mij)l:irily punished for 
the extraordinary act of excess exmimitted by him, in violation 
of the faith of treaties, and in abust^ of the hospitality with 
which the peaceable inhabitanfs of Monterc'y were prepared to 
rectMV'c him. 

J’he undersigned has the honor to inform General Almonte, 
that, before tin' recc'ipt (d' his nolc, tln^ President had given direc- 
tions for the adoption of Midi a course, of proec'eding toward 
Commodore .lones as, in his opinion, was due to the eircum- 
stances of the case, to tln^ preservation of the jirineiple and 
practice of absolute and entirt^ abstiin'iicc', on the part ol mili- 
tary pow(^r, from all aggression in time of peace, and especially 
du(‘. to the friendly relations at the present time happily subsist- 
iim between the United States and Mexico. 

But General Almonte and his government must see that 
Commodore Jones intended no indignitv to tlu^ government of 
Mexico, nor any thing unlawful toward her eili/ens. Unfortu- 
nately, h(', suj)posed, ‘as he ;issi‘rts, that a state of war actually 
existed, at the time, between the two countries. If this suppo- 
sition had been well founded, all tlmt In'; did would have been 
justifiable.; so that, whatever of imj)rudence or impropriety he 
maybe chargeable with, there is nolliing to show that he in- 
tended any affront to the honor of the Mexican government, or 
to violate the relations of peace. 

General Almonte is aware of some of the circumstances in 
which this belief of the actual existence of a state of hostilities 
probably might have had its origin. It is not deemed necessary 
now to advert to those circumstances, nor is it at present known 

on * 
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to the government of the United States what other causes may 
have existed to strengthen this belief, or to make it general 
along the western shore of this continent. In the clearly mani- 
fest absence of all illegal and inij)roper intent, some allowance 
may be properly extended toward acts of indiscretion in a (quar- 
ter so very remote, and in which correct information of distant 
events is not soon or easily obtained. 

If, in this transaetion, citizens of M(‘xico have received any 
injury in their persons or property, the government of the 
United States will undoubtedly icel itself bound to mak(i ample 
reparation; and the representations of General Almonte, on that 
subject will receive the most respectful and immediate consid- 
eration. Happily, no lives were lost; nor is it understood that 
any considerabh'. injury was sulha'ed by any one. 

The undersigned is directed by the President to assure Gen- 
eral Almonte and his government, that the governiru'nt of the 
United States will at all times be among the last to authorize 
or justify any aggression on the territory of a nation with whom 
it is at peace, or any indignity to its govenanmnit. Sensibly 
alive to any indigniiy, if oli’ered to itself, it is (equally resolved 
to give no such cause of olhmce to its neighbors. And the un- 
dersigned is directed to assure General Almonte and his gov- 
ernment of the pain and the surprise which the President ex})c- 
rienced on receiving information of this transaction. Under 
these assurances, th<5 Pu'sident hopes that it may pass away 
without leaving in the mind of the government of iNhjxieo any 
other feeling than that in winch the govertiment of the United 
States entirely partakes ; a fe(‘ling of det'p regnit at what has 
happened, and a conviction that no such unfortunate and unau- 
thorized occurrence ought in any degree; to impair the amicable 
relations subsistiiig between tin; two countries, so evidently to 
the advantage of both. 

The undersigned has been made acquainted with the com- 
munication addressed by the Mexican Secretary of State to the 
minister of the United States at Mexico, and with the answer 
of the latter gentleman to that communication. 

The undersigned avails himself of this occasion to ofl'er Gen- 
eral Almoiite renewed assurances of his most distinguished con- 
sideration. 

Daniel Webster. 

Gckerat. Don J. N. Almonte, &e. 
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Messai^e from the President of the United States^ on the Subject 
of the Trade and Commerce of the United States 'with the Sand- 
wich /stands, and of lyiplomatic Intercourse with their Govern- 
ment ; also, in Relation to the new Position of Affairs in China, 
g-r(nvin<>‘ out of the tale War between Great Britain and. China, 
and recommending- Provision for a JJipIomatic Ag-cnt, Bccem- 
ber 31, 1842.* 


To TiiK House of Repeksentatives of tite United States : 

1 hero with to Congress co])ics of a correspond- 

eiK*<‘ wliicli has reciMitiy taken plaee between etniain agents 
of the governnient of the Hawaiian or Sandwich Inlands, and 
tlu‘- Sc'cretary ot State. 

44ie condition of those islands has excited a good deal of in- 

O 


terest, which is increasing by every sin-cessive proof that their 
inhabitants ari^ making jirogress in civilization, and becoming 
mor(5 and more competent to maintain ri'gnlar and orderly civil 
governiiK'nt. They lie in th(‘ Pacific Oc<‘nn, much nearer to 
this continent than tlu'. other, and have beeome an important 
place for the retitment and provisioning of American and Euro- 
pean vessels. 


Owing to their locality, and to the course of the winds which 
prevail in this quarter of the world, the Sandwich Islands are 
the stopping-{)lace for almost all vessels passing from continent 
to continent across the Pacitic Oci'an. They are especially re- 
sorted to by the great numbers of vessels of the United States 
which are engaged in the whale-fisherv iu those seas. The 
number of vessels of all sorts, and the amount of property owned 
by citizens of the United Slates, which are found in those isl- 


* This Message was written by Mr. Webster. 
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ands in the course of a year, are stated, probably with sufficient 
accuracy, in the letter of the agents. 

Just emerging from a state of barbarism, the government 
of the islands is as yet feeble; but its dispositions appear to be 
just and pacific, and it seems anxious to improve the condition 
of its people by tin*, iiitrodnetion of knowledge, of religious and 
moral institutions, means of education, and the arts of civilized 
life. 

It cannot but be in (onformily with the interest and the 
wishes of the government and the people of the United States, 
that this community, thus existing in the midst of a vast ex- 
pa»ise of ocean, should be respc'cted, Jind all its rights strictly 
and conscientiously regarded. And this must also be the true 
interest of all other commercial states. Uar remote from the 
dominions of European powers, its growth arid prospc'rity as 
an ind(^})endent state may yet be in a high di'gree useful to all 
whose tradi; is extended to those regions, while its nearer ap- 
proach t(» this continent, and the intercourse which American 
vessels have with it, such vessels constituting live sixths of 
all which annuailv visit it, couhl not but create dissatisfaction 
on tlu^ p.irt of the United States at any attinnpt by another 
power, should such attempt be threatened or feared, to take 
possession of tlni islands, colonize them, and subvert the native 
government. ConsidoTing, thend’ore, that the United States 
possess so very larger a share of the intercourse with those 
islands, it is deemed not. unlit, to make the dt;claral ion, that 
their governuumt seeks nevertheless no peculiar advantages, no 
exclusive control over tin* Hawaiian government, but is content 
with its indejiendent existence, and anxiously wishes for its 
security and prosperity. Its forbearance in this respect, under 
the circumstances of the very larger intiirc.ourse of their citizens 
with the islands, would justify this government, should events 
hereafter arise to require it, in making a decided remonstrance 
against the adoption of an opjiosite ])olicy by any otln'r power. 
Under the circumstance, s, I recommend to Congress to jirovide 
for a moderate allowance to be made out of the treasury to 
the consul residing there, that, in a govcirnment so new and a 
country so rernoti?, American citizens may have respectable 
authority to which to apply for redress in case of injury to 
their persons and property, and to whom the government of the 
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country may also make known any acts committed by Ameri- 
can citizens, of which it may think it has a right to complain. 

Events of considerable importance have recently transpired 
in China. The military operations carried on against that em- 
pire by the English government have been terminated by a 
treaty, according to the terms of which four important ports, 
hitherto shut against foreign commerce, are to be open to Brit- 
ish rnercliants, namely, Amoy, Fu-C’how, Ning-po, and Shang- 
hai. It cannot but be important to the mercantile interest of 
the Unit(;d States, whose intercourse with China at the single 
port of Canton has already become so considerabh', to ascertain 
whether these other ports, now open to British commerce, are 
to remain shut, nevertheless, against the commerce of the 
United States. The treaty between tlie Chinese govtTiiment 
and the British commissioner provides mnther for the admission 
nor the exclusion of the ships of other nations. It would seem, 
therefore, that it remains with every other nation, having com- 
mercial intercourse with China, to seek to make proper arrange- 
ments for its(df with the goveriiinent of that onjhre in this respect. 

The imj)ortations into tin; United States from China are 
known to be large, having amounted in some years to nine 
millions of dollars. The exports, too, from the United States 
to China constitute an intcnesting and growing part of the com- 
merce of the country. It app(*ars that in the year 1811, in the 
direct trade betwecai the two countries, the value of th(', exports 
from the United Stah's amounh'd to seven hundred and fifteen 
thousand dollars in domestic produce, and four hundred and 
eighty-five thousand dollars in foreign merchandise. But the 
whole amount, of American produce which finally reaches China, 
and is there consumed, is not comprised in these sums, which 
include only the direct trad(*. Many vessels with American 
products on board sail with a primary destination to other 
countries, but ultimately dispose of more or less of their cargoes 
in the port of Canton. 

Tlui peculiarities of the Chinese government and the Chinese 
character are w('ll known. An empire supposed to contain 
three hundred millions of subject.s, fertile in various rich prod- 
ucts of the earth, not without the knowledge of letters and of 
many arts, and with large and expensive accommodations for 
internal intercourse and traffic, has for ages sought to exclude 
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the visits of strangers and foreigners from its dominions, and 
has assumed for itself a superiority over all other nations. 
Events appear likely to break down and soften this spirit of 
non-intercourse, and to bring China, ere long, into the relations 
which usually subsist between civilized states. She has agreed 
in the treaty with England that correspondence between the 
agents of the two governments shall be On equal terms ; a con- 
cession which it is hardly probable will hereafter be withheld 
from other nations. 

It is true, that the cheapness of labor among the Chinese, 
their ingenuity in its application, and the fixed character of 
their habits and pursuits, may discourage the hope of the open- 
ing of any great and sudden demand for the fabrics of other 
countries; but experience proves that the productions of West- 
ern nations find a market, to some extent, among the Chinese ; 
that that market, so far as respects the productions of the Unit- 
ed States, although it has considerably varied' in successive 
seasons, has, on the whole, more than doubled within the last 
ten years ; and it can hardly be doubted that the opening of 
several new and important ports, connected with parts of the 
empire heretofore seldom visited by Europeans or Americans, 
would exercise a favorable influence upon the demand for such 
productions. 

It is not understood that the immediate establishment of cor- 
respondent embassies and missions, or the permanent residence 
of diplomatic functionaries, with full powers, of each country, 
at the court of the other, is contcnnplated between Englajid and 
China ; although, as has been already observed, it has been 
stipulated that intercourse between the two countries shall 
hereafter be on eq-ual terms. An ambassador, or envoy extra- 
ordinary and minister ])lenipotentiary, can only be. accredited, 
according to tln^ usages of Wesb'rn nations, to the liead or sov- 
ereign of the state; and it may be doubtful whether the court 
of Pekin is yet {)r<*pared to eonform to these usag('s, so far as 
to receive a minister plenij)otentiary to reside near it. 

Being of opinion, however, that the commercial interests of 
the United States connected with. China require, at the present 
moment, a degree of attention and vigilance such as there is 
no agent of this government on tin; spot to bestow, I recom- 
mend to Congress to make appropriation for the compensation 
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of a commissioner to reside in China, to exercise a watchful 
care over the concerns of American citizens, and for the pro- 
tection of their persons and property ; empowered to hold inters 
course with the local authorities, and ready, under instructions 
from his government, should such instructions become necessary 
and proper hereafter, to address himself to the high functionaries 
of the empire, or, through them, to the Emperor himself. 

It will not escape the observation of Congress, that, in order 
to secure the important objects of any such measure, a citizen 
of much intelligence and weight of character should be em- 
ployed on such agency ; and that, to secure the services of such 
an individual, a compensation should be made corresponding 
with the magnitude and importance of the mission. 

John Tyler. 

Washington, December 30, 1842. 
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Mr, Webster to Mr, Cushing', 

Department of State, Washington, May 8, 1843. 

Sir, — You have been appointed by the President Commis- 
sioner to China, and Envoy Extraordinary and Minister Pleni- 
potentiary of the United States to the court of that empire. 
The ordinary general or circular letter of instructions will be 
placed in your hands, and another letter stating the composition 
or organization of the mission, your own allowances, the allow- 
ance of the secretiiry, and other inatiers connected with the 
expenditures about to be incurred under the authority of Con- 
gress. 

It now remains for this department to say something of the 
political objects of the mission, and the manner in which it is 
hoped these objects may be accomplished. It is less necessary 
than it might otherwise be to enter into a detailed statement 
of the considerations which have led to the institution of the 
mission, not only as you will be furnished with a cojiy of the 
President’s communication to Congress recommending pro- 
vision to be made for the measure, but also as your connection 
with Congress has necessarily brought these considerations to 
your notice and contemplation. 
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Occurrences happening in China within the last two years 
have resulted in events which arc likely to be of much impor- 
tance as well to the United States as to the rest of the civilized 
world. Of their still more imj)()rtant consequences to China 
herself it is not necessary here to speak. The hostilities which 
have been carried on between that empire and England have 
resulted, among other consequences, in opening four important 
ports to English commerce; namely, Amoy, Ning-po, Shang- 
hai, and Fu-chow. 

TIk'sc ports belong to some of the richest, most productive, 
and most populous provinces of the empire, and are likely to 
become very important marts of commerce. A leading object 
of the mission in which you are now to be engaged is, to secure 
the entry of American ships and cargoes into these ])orts on 
terms as favorable as those which ar(i enjoyed by Englisli mer- 
chants. It is not necessary to dwell here on the great and well- 
known amount of imports of the jnoductions of China into the 
United States. These imports, especially in the great article 
of tea, are not likely to be diminished. Heretofore they have 
been ]>aid for in the precious metals, or, more recently, by bills 
drawn on London. At one tinn*, indeed, American paj^er of 
certain descriptions was found to l)e an available remittance. 
Latterly, a considerable trade has sprung up in the export of 
certain Amc'rican manufactures to China. To augment these 
exports, by obtaining the most favorable commercial facilities, 
and cultivating, to the greatest extoit practicable, friendly com- 
mercial intercourse with China in all its accessible })orts, is mat- 
ter of niomerit to the commercial and manufacturing, as well 
as the agricultural and mining interests of the Uniled States. 
It cannot be foreseen how rapidly or how slowly a people of 
such peculiar habits as the Chinese, and apparently so tena- 
ciously attached to those habits, may adopt the sentiments, 
ideas, and customs of other nations. Hut if ])rejudiced, and 
strongly wedded to their own usages, the (yhinese are still un- 
derstood to be ingenious, acute, and inquisitive. Experience 
thus far, if it does not strongly animate and encourage efforts 
to introduce some of the arts and the products of other coun- 
tries into China, is not, nevertheless, of a character such as 
should entirely repress those efforts. You will be furnished 
with accounts, as accurate as can be obtained, of the history 
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and present state of the export trade of the United States to 
China. 

As your mission has in view only friendly and commercial 
objects, (objects, it is supposed, equally useful to both countries,) 
the natural jealousy of the Chinese, and their repulsive feeling 
toward foreigners, it is hoped, may be in some degree removed 
or mitigated by prudence and address on your part. Your con- 
slant aim must be, to produce a full conviction orj the minds of 
the government and the people that your mission is entirely 
pacific; that you come with no purposes of hostility or anno}’^- 
ance; that you are a messenger of peace, sent from the greatest 
power in America to the greatest empire in Asia, to oiler respect 
and good-will, and to establish the means of friendly inter- 
course. It will be expedient, on all occasions, to cultivate the 
friendly dispositions of the government and people, by mani- 
festing a proper respect for their institutions and manners, and 
avoiding, as far as possible, the giving of otfence either to their 
pride or their prejudices. You will use the earliest and all suc- 
ceeding occasions to signify that tlie government which sends 
you has no disposition to encourage, and will not encourage, 
any violation of the commercial regulations of China by citi- 
zens of the United States. You will state in the fullest man- 
ner the acknowledgment of this government, that the commer- 
cial regulations of the empire, having become fairly and fully 
known, ought to be respected by all ships and all persons visit- 
ing its ports; and if citizens of the United States, under these 
circumstances, are found violating well-known laws of trade, 
their government will not interfere to jnotect them from the 
cons(;(|uences of their own illegal conduct. You will at the 
same time assert and maintain, on all occasions, the equality 
and indep(mdence of your own country. The Chinese are apt 
to speak of persons coming into the empire from other nations 
as tribute-bearers to th(3 Kmperor. 'Phis idea has been fostered, 
perhaps, by the costly parade of embassies from England. All 
ideas of this kind respecting your mission must, should they 
arise, be immediately met by a declaration, not made ostenta- 
tiously, or in a manner reproachful toward others, that you are 
no tribute-bearer ; that your government pays tribute to none, 
and expects tribute from none; and that, even as to presents, 
your government neither makes nor accepts presents. You will 

VOL. VI. 40 
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signify to all Chinese authorities, and others, that it is deemed 
to be quite below the dignity of the Emperor of China and the 
President of the United States of America to be concerning 
themselves with such unimportant matters as presents from one 
to the other; that the intercourse between the heads of two 
such governments should be made to embrace only great politi- 
cal questions, the tender of mutual regard, and the establish- 
ment of useful relations. 

It is, of course, desirable that you should be able to reach 
Pekin, and the court and person of tlie Emperor, if practicable. 
You will, accordingly, at all times signify this as being your 
purpose and the object of your mission; and perhaps it may be 
well to advance as near to the capital as shall be found prac- 
ticable, without waiting to announce your arrival in the: coun- 
try. The purpose of seeing the Emperor in person must be 
persisted in as long as may be be(;oming and proper. You will 
inform the ollicers of the government, that you have a letter of 
friendship from the President of the United States to the Em- 
peror, signed by the President’s own hand, which you cannot 
deliver except to the Emperor himself, or some high oiRcer of 
the court in his presence. You will say, also, tliat you have a 
commission conferring on you the highest rank among repre- 
sentatives of your governimuit; and that this, also, can only be 
exhibited to the Emperor, or his chief ollicer. You may expect 
to encounter, of course, if you get to Pekin, the old question 
of the Ko-tou. In regard to the mode of managing this matter, 
much must be left to your discretion, as circumstances Jiiay 
occur. All pains should be taken to avoid the giving of olleiice, 
or the wounding of the national pride; but, at the saim; time, 
you will be careful to do nothing which may s(;em, even to the 
Chinese themselves, to imply any inleriority on the part of 
your government, or any thing less than perfect indi'pendeiice 
of all nations. You will say that the government of the United 
States is always controlled by a sense of religion and of honor; 
hat nations dilfer in their religious o})inions and observances ; 
that you cannot do any thing which the religion of your own 
country or its sentiments of honor forbid ; that you have the most 
profound respect for his Majesty the Emperor; that you are ready 
to make to him all manifestations of homage which are consist- 
ent with your own sense of propriety, and that you are sure his 
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Majesty is too jnst to desire you to violate your duty; that 
you should deem yourself quite unworthy to appear before his 
Majesty, as peace-bearer from a gi*eat and powerful nation, if 
you should do any thing against religion or against honor, as 
understood by the government and people of the country you 
come from. Taking care thus in no way to allow the govern- 
ment or people of China to consider you as tribute-bearer from 
your governineiit, or as acknowledging its inferiority, in any re- 
spect, to that of China, or any other nation, you will bear in 
mind, at the same time, what is due to your own personal dig- 
nity and the character which you bear. You will represent to 
tilt; Chinese authorities, nevertheless, that you are directed to 
pay to his Majesty the Knijicror the same marks of respect and 
homage as are paid by your government to his Majesty the 
Emperor of Eussia, or any other of the great powers of the 
world. 


A letter signed by the President, as above intimated, and ad- 
dressed to the Emperor, will be placed in your hands. As has 
been already stated, you will say that this letter can only be 
delivered to the Emperor, or to some one of the great olficers of 
state in his presence. Nevertheless, if this cannot be done, and 
the Emperor should still manifest a desire to receive the letter, 
you may consider the jiropriety of sending it to him, upon an 
assurance that a friendly answer to it shall be sent, signed by 
the hand of the Emperor himself. 

It will be no part of your duty to enter into controversies 
which may exist between China and any European state; nor 
will you, in your communications, fail to abstain altogether 
from any senUment or any ex[)ression which might give to 
other governments just cause of otFence. It will be quite proper, 
however, that you should, in a propen* manner, always keep be- 
fore the eyes of the Chim;se the high character, importance, and 
power of the United States. You may speak of the extent of 
their territory, their great commerce spread over all seas, their 
powerl’ul navy everywhere giving protection to that commerce, 
and the numerous schools and institutions established in them 


to teach men knowledge and wisdom. It cannot be wrong for 
you to make known, where not known, that the United States, 
once a country subject to England, threw off that subjection 
years ago, asserted their independence, sword in hand, estab- 
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lishccl that iiiclepondeiice after a seven years’ war, and now 
meet England upon equal terms upon the ocean and upon the 
land. The remoteness of the United States from China, and 
still more, the fact that they have no colonial possessions in her 
neighborhood, will naturally lead to the indulgence of a less 
suspicious and more friendly feeling than may have been enter- 
tained toward England, even before the late war between Eng- 
land and China. It cannot bo doubted that the immense power 
of England in India must be regarded by the Chinese gov- 
ernment with dissatisfaction, if not with some degree of alarm. 
You will take care to show strongly how free the Chinese gov- 
ernment may well be from all ji^alousy arising from such causes 
toward the United States. Finally, you will signify, in decided 
terms and a positive manner, that the government of the United 
States would find it impossible to remain on terms of friendship 
and regard with the Emperor, if greater privileges or commer- 
cial facilities should be allowed to the subjects of any other gov- 
ernment than should be granted to citizens of the United States. 

It is hoped and trusted that you will succeed in making a 
treaty such as has been concluded between England and China; 
and if one containing fuller and more regular stipulations could 
be entered into, it would be conducting Chinese intercourse one 
step farther toward the principles which regulate the public re- 
lations of the European and American states. 

I am, Sir, very respectfully, your obedient servant, 

Daniel. Webster. 

Caleb Cushing, Esq. 


Mr. Webster to Mr. Gushing. 

Department of State, Washington, May 8, 1843. 

Sir, — The President having appointed you Commissioner 
to China in the place of Mr. Everett, who has declined to ac- 
cept that appointment, this department is now to give you 
the necessary instructions for your mission. 

You will receive herewith two commissions : one as Com- 
missioner, under which you will be authorized to treat with 
the governors of provinces or cities, or other local authorities 
of China ; and one as Envoy Extraordinary and Minister Pleni- 
potentiary, to be presented at Pekin, if you should reach the 
Emperor’s court. 
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You will likewise be furnished with, — 

1. A full power, authorizing you to sign any treaty which 
may be concluded between you and any person duly author- 
ized for that purpose by the Emperor of China. 

2. A letter of credence to the Emperor, with an oflice copy 
thereof ; the original to be communicated or delivered to the 
sovereign in such manner as may be most convenient or agree- 
able to his Majesty to receive it. 

3. A special passport for yourself and suite. 

4. A letter of credit on Earing, Brothers, A. Co., bankers of 
the United States at l^oiulon, authorizing them to pay your 
drafts, from time to time, for an amount not exceeding twen- 
ty-five thousand dollars. 

5. A printed list of the ministers and other diplomatic and 
consular agents of the United States abroad. 

6. Laws of the United States, 9 vols., and jiamphlet copies 
of the Acts of the Twenty-sixth and Twenty-seventh Con- 
gresses. 

7. Congressional Debates (Gales and Seaton's), 8vo, 31 vols. 

8. G files and Seaton’s A.merican State Pajiers, folio, 2i vols. 

9. Waite’s State Papers, 12mo, 12 vols. 

10. Diplomatic CorrespondiMice (Sparks’s), 12mo, 19 vols. 

11. Diplomatic Code (Elliotfs), 8vo, 2 vols. 

12. American Almanac for 1843, 12mo, 1 vol. 

13. Blue Book for 1811, 1 vol. 

14. Commercial Jlegulations, 8vo, 3 vols. 

15. American Archives ( Eorce’s), folio, 3 vols. 

1(5. Secret .Journals ol’ Congress, 4 vols. 

17. .Journal of Federal Convention, 1 vol. 

18. Sixth Census of the United States, 4 vols. 

19. Congrt;ssional Documents of the Second Session of the 
Twenty-sixth Congress. 

20. Congressional Documents of the P’irst Session of the 
Twenty-seventh Congress. 

21. Senate Documents of the Second Session of the Twenty- 
seventh Congress. 

22. Printed Documents connected with the “ Northeastern 
Boundary ” Negotiation. 

All the printed books are for the use of the mission; and, 
at the termination of your service, are to pass to your succes- 

40 * 
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sor, or to be left with the archives in the hands of the charg'i 
d’affaires^ in case one should be named, or of such other per- 
son as may be designated by this department to take charge 
of them. 

The act of Congress places at the disposition of the Presi- 
dent the sum of foriy thousand dollars, as an appropriation for 
the special expenses of this mission. But this does not include 
such payments out of the general fund for the contingent ex- 
penses of all the missions abroad as are usually made in the 
case of other missions. The President directs that you be al- 
lowed an outfit of nine thousand dollars, and a salary of nine 
thousand dollars. In missions to Ihirope, the government al- 
lows for the exjienses of the minister’s return a sum equal to 
one quarter’s salary. Considering the distance from the United 
States at which diplomatic services are perform(?d in Asia, it 
has been thought reasonable to allow in missions in that quar- 
ter of the world the minister’s expenses in returning at the rate 
of half a year’s salary. This has been done in jirevious cases. 
The return allowance is usually madii out of the fund for the 
contingent expenses of the missions abroad ; and, in case no 
sutlicient surplus should remain of the fund specially appropri- 
ated by Congress after the necessary expenditures in C^hina, 
you are authorized to draw on this department for your re- 
turn allowance, as above stated. The secretary of the mis- 
sion, Mr. P'leteher Welister, already a])pointed, will be allowed 
a salarv at the rate of four thousand five hundnul dollars a 
year. An advance has been made to him, partly toward his 
own compensation, and partly to enable him to make some ne- 
cessary preparations for the objects of the mission, as you will 
see by his instructions, a copy of which you will herewith re- 
ceive. 

The necessary travelling expenses of yourself and suite from 
place to place while in China, when you cannot be convenient- 
ly conveyed by the squadron, will be allowed. Your salary 
will commence from the date of your commission, if you pro- 
ceed on your mission within ninety days from that time. It is 
difficult to give you any rule respecting contingencies in a ser- 
vice so new, and in a country so remote. It may be necessary, 
or at least highly useful, that a draughtsman should accom- 
pany you, and also some young gentleman in the character of 
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physician. It is desired that you make such inquiries as may 
show whether the services of such persons can be obtained at 
small expense. 

A number of young gentlemen have applied to be unpaid 
altachh to the mission. It will add to its dignity and impor-> 
tance, if yonr snite could be made respectable in number, by 
accepting such offers of attendance without expense to the gov- 
ernment. 

Of course, you will need the service of one or more interpret- 
ers. These you may engage either in Europe or in China, or 
wherever, in your own judgment, you can find persons most 
competent. The squadron destined for service in the Asiatic 
seas, and which, it is understood, will carry you out to China, 
will consist of the frigate Brandywine, the sloop of war St. Louis, 
and the steam-frigate IVIissouri. These vessels will be ready to 
proceed immediately from Norfolk, and will have instructions to 
take up the mission at Bombay. 

The Secretary of the Navy will give the proper directions 
for the accommodation on board the vessels of such gentle- 
men attaclied to the mission as may be ready to go with the 
squadron. 

The Navy Department will also cause proper instructions to 
be given to Commodore Parker, commanding the squadron, for 
carrying into effect the objects of govi'rnment in this important 
mission. 

In another paper of this date you will receive further instruc- 
tions respecting the great political objects of the mission, and 
the means supposed to be, most likely to accomplish them. 

I am. Sir, very respectfully, your obedient servant, 

.Dani]',l Webster. 

Caleb Cusuixg, Esq., apimintcd Commissioner of the Unital States to China. 


The PresidenCs Lcllcr lo the Emperor. 

I, John Tyler, President of the United States of America, 
which States arc Maine, New Hamjishire, Massachusetts, 
Rhode Island, Connecticut, Vermont, New York, New Jersey, 
Pennsylvania, Delaware, Maryland, Virginia, North Carolina, 
South Carolina, Georgia, Kentucky, Tennessee, Ohio, Louisi- 
ana, Indiana, Mississipj)i, Illinois, Alabama, Missouri, Arkansas, 
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and Michigan, send you this letter of peace and friendsliip, 
signed by my own hand. 

I hope your health is good. China is a great empire, extend- 
ing over a great part of the world. The Chinese are numer- 
ous. You have millions and millions of subjects. The twenty- 
six United States are as large as C^hina, though our people are 
not so numerous. The rising sun looks upon the great moun- 
tains and great rivers of China. Wheii he sets, he looks upon 
rivers and mountains e(|ually large in the United States. Our 
territories extend from oiu; great ocean to the other ; and on the 
west we are divided from your dominions otdy by the sea. 
Leaving the mouth of one of our great rivers, and going con- 
stantly toward the setting sun, we sail to Japan and to the 
Yellow Sea. 


Now my words are, that the governments of two such great 
countries should be at peace. It is pro[)er, and according to 
the will of IIeav(m, that they should respect each other, and 
act wisely. I therefore send to your court Cahsb Cushing, one 
of the wise and learned men of this country. On his lirst ar- 
rival in China, he will inquire for your health, lie has then 
strict orders to go to your great city of Pekin, and there to de- 


liver this letter, lie will have with him secretaries and inter- 


preters. 

The Chinese love to trade with our people, and to sell them 
tea and silk, for which our people pay silver, and sometimes 


other articles. Put if the Chijiese and the Americans will trade, 


there should be rules, so that th(;y shall not break your laws nor 
our laws. Our minister, Cale.b Cushing, is authorized to make 
a treaty to regulate trade. Let it be just. Let there be no un- 
fair advantage on either side. Let the ])eo])lc trade not only at 
Canton, but also at Amoy, Ning-po, 8hang-hai, Fu-(thow, and 
all such other places as may olfer profitable exchange's both to 
China and the United States, provided they do not break your 
laws nor our laws. We shall not take the part of evil-doers. 
We shall not uphold them that break your laws. Therefore, 
we doubt not that you will be pleased that our messenger of 
peace, with this letter in his hand, shall come to Pekin, and 
there deliver it; and that your great otiicers will, by your order, 
make a treaty with him to regulate affairs of trade, so that noth- 
ing may happen to disturb the peace between China and Amer- 
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ica. Let the treaty be signed by your own imperial hand. It 
shall be signed by mine, by the authority of our great council, 
the Senate. 

And so may your health be good, and may peace reign. 

Written at Washington, this twelfth day of July, in the year 
of our Lord one thousand eight hundred and forty-three. 

Your good friend, 

John Tyler.* 


By the President : 

A. P. Ufsiiuk,* Secretary of State. 


INDEPENDENCE OF THE SANDWICH ISLANDS. 

On the Mill of December, 1812, a lelter was addressed 1o Mr. Web- 
ster, by Messrs. Timoteo llaalilio and William Kichards, Commission- 
ers on behalf of the King of all the TTawaiiaii Islands, expressing the 
wish of their government that its inde[)endcmce should he recognized by 
the United States, and a convention entered into for the regulation of 
their mutual interests and concerns. To this letter the following an- 
swer was returned by Mr. Webster. 

The Secretory of Stale to the A^-ents of the SandirAch Islands. 

Department of State, AVasliinj^ton, Deceinl)or 19, 1842. 

Gentliluen, — 1 have received the letter which you did me 
the honor to address to me, undtu* date of the 14th instant, 
stating that you had been commissioned to represent, in the 
United States, the government of the Hawaiian Ishuids, invit- 
ing the attention of this government to the relations between 
the two counlries, and intimating a desire for the recognition of 
the Hawaiian government by that of the United States. 

Your communication has been laid before the President, and 
by him considered. 

The advantages of your country to navigators in the Pachic, 
and in particular to the numerous vessels and vast tonnage of 
the United Slates frequenting that sea, are fully estimated; and 
just acknowledgments are due to the government and inhat)- 

* This letter, dated July 12th, 181.1, and countersigned by Mr. Upshur, was 
written by Mr. Webster before his retirement from the Department. 
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itants of the islands for their numerous acts of hospitality to the 
citizens of the United States. 

The United States have regarded the existing authorities in 
the Sandwich Islands as a governnient suited to the condition 
of the people, and resting on their own choice; and the Presi- 
dent is of opinion that the interests of all commercial nations 
require that that government should not be interfered with by 
foreign pow(TS. Of the vessels which visit the islands, it is 
known that a great majority belong to the United States. 
The United Statt's, therefore, are more interested in the fate of 
the islands and of their government than any other nation can 
be; and this consideration induces the President to be quite 
willing to declare, as tlie sense of the government of the United 
States, that the government of tlie Sandwich Islands ought to 
be respected ; that no power ought either to take possession of 
the islands as a conquest, or for the purpose of colonization ; 
and that no power ought to seek for any undue control over the 
existing government, or any exclusive privileges or preferences 
with it in matters of commerce. 

Entertaining these sentiments, the President does not sec any 
present necessity for the negotiation of a formal trc'aty, or the 
appointment or reception of diplomatic characters. A consul, 
or agent, from this government will coiitiniu*. to reside in the 
islands. He will reeeive ])aiiicular instructions to i)ay just and 
carebil attention to any claims or complaints which may be 
brought against the government or people of the islands by citi- 
zens of th(; United Slates, and he will also be insiructed to re- 
ceive any conqdaint which may be made by that government, 
for acts of individuals (citizens of the United Slates), on ac- 
count of which the interference of this government may be 
requested, and to transmit such complaint to this dep;irlment. 

It is not improbable that this correspondence may be made 
the subject of a communication to Congress; and it will be 
officially made known to the governments of the principal com- 
mercial powers of Europe. 

I have the honor to be. Gentlemen, your obedient servant, 

Daniel Webster. 

Messrs. Timoteo IIaalilio ani> William Richards, \Vti»ldngton 
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Webster to his ExceUency P. H. Bell^ Governor of Texas. 


Department of State, Washington, August 5, 1850. 

Sir, — A letter addressed by you to the ]ate President of the 
United States, and dated on the 14th of June last, has, since 
his lamented decease, been transh^rred to the hands of his suc- 
cessor, by whom I am directed to address to you the following 
answer. 

In that letter you say that, by the authority of the legislature 
of Texas, the executive of that State, in February last, de- 
spatched a special commissioner, with full pow(‘r and instruc- 
tions to extend the civil jurisdiction of that Statti over the un- 
organized counties of FJ Paso, Worth, Presidio, and Santa P'e, 
situated upon its northwestern limits; and that the commission- 
er has reported to you, in an ollicial form, that the military ofli- 
cers employed in the service of the United States, stationed at 
Santa Fe, interposed advci'sely with the; inhabitants to the ful- 
filment of his object, by employing their intluence in favor of 
the establishment of a separate Stabi government east of the 
Rio Grande, and within the rightful limits of the State of Texas. 
You also transmit a copy of the proclamation of Colonel John 
Monroe, acting under the orders of the government of the Unit- 
ed States, under the designation of Civil and Military Governor 
of the Territory of New Mexico, and respectfully reijuest the 
President to cause you to be informed whether or not this olii- 
cer has acted in this matter under the orders of his government, 
and whether his proclamation meets with the approval of the 
President of the United States. 

In the events which have occurred, the President hardly 
knows whether your Excellency would naturally expect an an- 
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swer to this letter from him. His predecessor in office, to whom 
it was addressed, and under whose authority and direction the 
proclamation of Colonel Monroe was issued, is no more; and 
at this time that proclamation, whatever may be regarded as its 
true character, has ceased to have influence or eflect. The 
meeting of the people of New Mexico, by their representatives, 
which it invited, is understood to have taken place, although 
this government has as yet received no official information of it. 

Partaking, however, in the fullest degree, of that high re- 
spect which the executive government of the United States 
always entertains towards the governors and governments of 
the States, the President tliinks it his duty to manifest that 
feeling of respect by acknowledging and answering your letter. 
And this duty, let me assure your Kxeelleney, has been so long 
delayed only by uncontrollable circumstanc('s, and is now per- 
formed at the earliest practicable moment after the appointment 
of those heads of departments, and their acceptance of office, 
with Avhom it is usual, on important occasions, for the President 
of the United States to advise. 

In answer, therefore, to your first interrogatory, namely, 
whether Colonel Monroe, in issuing the proclamation referred 
to, acted under the orders of this government, the President di- 
rects me to state, that Colomd Monroe’s proclamation a})pear3 
to have been issued in ])ursuance or in consequence of an order 
or letter of instructions given by the late Secretary of War, un- 
der the authority of the late President, to Lieutenant-Colonel 
McCall. Of this order, which bears date on the 19th of No- 
vember, 18-19, your Excelkmcy was undoubtedly informed at 
the date of your letbr. A full and accunite copy, however, is 
attached to this communication. Colonel McCall is tlnrein in- 
structed, that if the people, of New Mexico, for whom Congn^ss 
had provided no government, should manifest a wish to take 
any steps to establish a government for themselves, and apply 
for admission into the Union, it will be his duty, and the duty 
of others with whom lui is associated, not to thwart, but to ad- 
vance, their wishes. This order does not appear to authorize 
any exercise of military authority, or of any official or even per- 
sonal int(;rfeiv‘nce to control or affect in any way the primary 
action of the people in the formation of a government, nor to 
permit any such interference by subordinate officers. Colonel 
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McCall and his associates were not called upon to take a lead 
in any measures, or even to recommend any thing as fit to be 
adopted by the people. Their whole duly was confined to 
what they might be able to perform, subordinate to the wishes 
of the people. In this matter it was evidimtly contemplated 
that they were to act as the agents of the inhabitants, and not 
as officers of this government. 

It must be recollected that the only government then existing 
in the territory was a quasi military government; and as Con- 
gress had made no provision for the establishment of any form 
of civil government, and as the Presidcnit doubtless believed 
that, under these circumstances, the people had a right to frame 
a gov(!rnment for themselves, and submit it to Congress for its 
approval, the order was a direction that the then existing mili- 
tary government should not stand in the way of the accom- 
plishment of the wishes of the ])eople, nor thwart those wishes, 
if the people entertained them, for the establishment of a free, 
pojmlar, republican, civil government, for thinr own jirotection 
and benefit. This is evidently the whole purpose and object of 
the order. The military otlicer in command and his associates 
were American citizens, accpiainted with the forms of civil and 
po})ular jirocei^dings, and it was ex]>e(.tted that they would aid 
the inhabitants of the territory, by thi*ir advice and assistance, 
in their proceedings for estalilishing a government of their own. 
There is no reason to sujipose that Colonel Monroe, an officer 
as much distinguished for prudence ;ind discretion as tor gal- 
lant conduct in arms, meant to act, or did act, otherwise than in 
entire subordination and subserviimcy to the will of the people 
among whom he was jilaced. He was not authorized to do so, 
nor does the President uinh'rstand him as intending to do any 
thing whatever in his military character, nor to represent in any 
way the washes of the executive government of the United 
States. 

To judge intelligently and fairly of these transactions, we 
must recall to our recollection the circumstances of the case as 
they then existed. 

Previously to the war with Mexico, which commenced in May, 
1846, and received the sanction of Congress on the 13th of that 
month, the territory of New Mexico formed a department oi 
state of the Mexican republic, and was governed by her laws. 
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General Kearney, acting under orders from this government, 
invaded this department with an armed force; the Governor 
fled at his approach, the troops under his command dispersed, 
and General Kearney entered Santa Fe, the capital, on the 18th 
of August, 1846, and took possession of the territory in the 
name of the United States. 

On the 22d of that month he issued a proclamation to the in- 
habitants, stating the fact tliat he had taken possession of Santa 
Fe, at the head of his troops, and announcing his intention 
to hold the department, with its original boundaries (on both 
sides of the Del Norte) and under the name of New Mexico. 
By that proclamation he promised to ])rotect the inhabitants 
of New Mexico in their persons and property, against their In- 
dian enemies and all others ; and assured them that the United 
States intended to provide for them a free government, wlien 
the people would be called upon to exercise the rights of free- 
men in electing their own representatives to the territorial legis- 
lature. On the same day he established a territorial constitu- 
tion by an organic law, which provided for executive, legislative, 
and judicial departments of the government, defined the right 
of suffrage, and provided for trial by jury ; and at the same time 
established a code of laws. This constitution declared that 
“ the country heretofore known as New Mexico shall be known 
hereafter and designated as the Territory of New Mexico, in the 
United States of America ” ; and the members of the lower 
house of the legislature were apportioned among the counties 
established by the decree of the department of New Mexico, of 
June 17, 1844, which counties, it is understood, included all the 
territory over which Texas has lately attempted to establish her 
own jurisdiction. 

On the 23d of December, 1846, a copy of this constitution and 
code was transmitted by President Polk to the House of Rep- 
resentatives, in pursuance of a call on him by that body. In 
the message transmitting the constitution, he says that “ por- 
tions of it purport to establish and organize a permanent terri- 
torial government over the territory, and to impart to its in- 
habitants political rights which, under the Constitution of the 
United States, can be enjoyed permanently only by citizens of 
the United States. These have not been approved and recog- 
nized by me. Such organized regulations as have been estab- 
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lishecl in any of the conquered territories for the security of our 
conquest, for the preservation of order, for the protection of the 
rights of the inhabitants, and for depriving the enemy of the ad- 
vantages of these territories while the military possession of 
them by the forces of the United States continue, will be recog- 
nized and appi'ovcdy 

Nearly four years have now elapsed since the quasi military 
government was established by military authority, and received, 
with the exceptions mentioned, the approval of President Polk. 
In the mean time a treaty of peace has been concluded with 
Mexico, by which a boundary line was established that left this 
territory within the United States, thereby confirming to the 
United States, by treaty, what they had before acquired by con- 
quest. The treaty, in perfect accordance with the proclamation 
of General Kearney, declared that the Mexicans remaining in 
this territory should be incorporated into the Union of the Unit- 
ed States, and be admitted at the proper time (to be judged of 
by the Congr(‘Ss of the United States) to an enjoyment of all 
the rights of citizens of the United States, according to the prin- 
ciples of the Constitution ; “ and, in the mean time, should be 
maintained and prot(;cted in the fn'e enjoyment of their liberty 
and j)roperty, and secured in the free exercise of their religion 
without restriction.” 

Thus it will be perceived that the authority of the United 
States over New Mexico was the result of conquest ; and the 
possession held of it, in the first place, was of course a milita- 
ry poss(;ssion. The treaty added the title by cession to the al- 
ready existing title by successful achievements in arms. With 
the. peace, there arose a natural expectation, that, as early as 
possible, there would come a civil government to supersede the 
military. But until some such form of government should come 
mto existence, it was matter of absolute necessity that the mil- 
itary government should continue, as otherwise the country 
must fall into absolute anarchy. And this has been the course 
generally, in the practice of civilized nations, when colonies 
or territories have been acquired by war, and their acquisition 
confirmed by treaty. 

The military government, therefore, existing in NeW Mexico 
at the date of the order, existt'd there of inevitable necessity. 
It existed as much against the will of the executive government 
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of the United States, as against the will of the people. The 
late President had adopted the opinion, that it was jnstifiable 
in the people of the territory, under the eiren in stances, to form 
a constitution of government, without any previous authority 
conferred by Congress, and thereupon to ap})ly for admission 
into the Union. It Avas under this state of things, and under 
the inHuenee of these opinions, that the order of the 19th of No- 
vembtir last was given, and executed in the manner we have 
seen. The order indicates no boundary, and defines no territory, 
except by the name of New Mexico; and so far as that indicat- 
ed any thing, it referri'd to a known territory, which had been 
organized under military authority, approved l>y the executive, 
and left without remonstrance or alteration by Congress for more 
than three years. It appears to the President, that such an order 
could not have been inti'niliHl to invade the rights of '^I'exas. 

Secondly, you ask whether the proclamation of Colonel Mon- 
roe meets with the approval of the President of the United 
States. 

To determine this cpiestion, it is necessary to look at the 
object of the proclamation, and tlui cjfect of the proceedings 
had under it. If the object was to assume the authority to set- 
tle the disputed boundary with 'Texas, then thi‘ Pri'sident has 
no hesitation in saying such object does not miiid. his apjiroba- 
tion, because he does not believi; that the executive branch of 
tliis government, or the inhabitants of Nmv Mexico, or both 
combined, have any constitutional authority to settle that ques- 
tion. 'J'hat belongs either to the judicial department of the 
federal government, or to the concurrent action by agn'crnent 
of the legislative departments of the governments of the United 
States and Texas. But it has been sutficiently shown that 
Colonel Monroe could have had no such object, and that his 
intention was merely to act in aid of the people in forming a 
State constitution to be submitted to Congress. Assuming, 
then, that such a constitution has been formed, what is its ef- 
fect upon the disputed boundary? If it compromits the right 
of either party to tlint question, then it does not meet the Pres- 
ident’s approbation, for he deems it his duty to leave the settle- 
ment of that question to the tribunal to which it constitution- 
ally belongs. It is sullicient for him, that this boundary is in 
dispute ; that the territory cast of the Rio del Norte seems to 
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be claimed in good faith both by Texas and New Mexico, or 
rather by the United States. Whatever might be his judgment 
in regard to their respective rights, he has no power to decide 
upon them, or even to negotiate in regard to them ; and there- 
fore it would be improper for him to express any opinion. 

The subject-matter of dispute is between the United States 
and Texas, and not between New Mexico and Texas. If those 
people should voluntarily consent to come under the jurisdic- 
tion of Texas, such consent would not bind the United States 
to take away their title to the territory. So, on the other hand, 
if they should voluntarily claim the title for the United States, 
it would not deprive Texas of her rights, whatever those rights 
might be. They can only be allected by her own acts, or a 
judicial decision. The State constitution formed by New Mex- 
ico can have no legal validity until it is recognized and adopted 
by the law-making power of the United States. Until that is 
done, it has no sanction, and can have no effect upon the right 
of Texas, or of the United States, to the territory in dispute. 
And it is not to be presumed that Congress will ever give its 
sanction to that constitution, without first providing for the set- 
tlement of this boundary. Indeed no government, either Terri- 
torial or State, can be formed for New Mexico, without provid- 
ing for the settling of this boundary. Hence, the President re- 
gards the formation of tliis State constitution as a mere nullity. 
It may be regarded, indeed, as a petition to Congress to be ad- 
mitted as a State ; but until Congress shall grant the prayer of 
such petition, by legal enactments, it affects the rights of neither 
party. But as it is the right of all to petition Congress for any 
law which it may constitutionally pass, this people were in the 
exercise of a common right wIkmi they formed their constitution, 
with a view of applying to Congress for admission as a State ; 
and as he thinks the act can prejudice no one, he feels bound 
to approve of the conduct of Colonel Monroe in issuing the 
proclamation. 

I am directed also to state, that, in the President’s opinion, it 
would not be just to suppose that the late President desired to 
manifest any unfriendly attitude or aspect towards Texas or 
the claims of Texas. The boundary between Texas and New 
Mexico was known to be disputed ; and it was equally well 
known, that the executive government of the United States had 

Ai * 
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no power to settle that dispute. It is believed that the execu- 
tive power has not wished, it eeriairily does not now wish, to 
interfere with that question, in any manner whatever, as a ques- 
tion of title. 

In one of his last corainunieations to Congress, that of the 
16th of June last, the late President repeated the deelaration, 
that he had no power to decide the question of boundary, and 
no desire to int(‘rfere with it; and that tlie authority to settle 
that (juestion resided els(‘where. The object of the executive 
government has been, as I bc'lieve, and as I am authorized to 
say it certainly now is, to st'cure the peace of tlie country; to 
maintain as far as practicable the state of things that existed 
at the date of tlu; treaty; and to uphold and ])reserve the rights 
of the respective parties as th(‘y were under the solemn guaran- 
ty of the treaty, until the highly interesting question of boun- 
dary should b(^ finally settled by competent authority. This 
treaty, which is now a supreme law of the land, declares, as be- 
fore stated, that the inhabitants shall be maintained and pro- 
tected in the free enjoyment of their liberty and property, and 
secured in the free exercise of tlu'ir religion. It will, of course, 
be the President’s duty to see that this law is sustained, and the 
protection which it guaranties made efl’cctual, and this is the 
plain and open path of executive duty in which he proposes to 
tread. 

Other transactions of a very grave character are alluded to, 
and recited in your Excelleney’s letter. To th(‘S(; transactions 
I am now directed not more ])articularly to advert in n'plying 
to the qu(?stions ])ropounded by you respi'cting the authority 
under which Colonel Moiiroe acted, and the a[)proval or disaj)- 
proval of his jn'oclarnation. Your Excellency’s communication 
and answer will be immediately laid b('forc Congress, and the 
President will take that occasion to bring to its notice the trans- 
actions alluded to above. 

It is known to your Excellency, that the questions growing 
out of the acquisition of California and New Mexico, and 
among them the highly important one of the boundary of 
Texas, have steadily engaged the attention of both houses of 
Congress for many months, and still engage it, with intense 
interest. It is understood that the legislature of Texas will be 
shortly in session, and will have the boundary question also 
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before it. It is a delicate crisis in our public affairs, and not free 
certainly from possible dangers; but let us con lideritly trust that 
justice, moderation, patriotism, and the love of the Union, may 
inspire such counsels, both in the government of the United 
States and that of Texas, as shall carry the country through 
these dangers, and bring it safely out of them all, and with 
renewed assurances of the continuance of mutual respect and 
harmony in the great family of States. 

I have the honor to be, with entire regard, your Excellency’s 
most obedient servant. 


Daniel Webster, Secretary of Slate. 



CORRESPONDENCE WITH THE CHEVALIER 

HULSEMANN. 


Chevalier J. G. Itulsemann to the Secretary of State. 

[translation.] 

Austrian Legation, Washington, September 30, 1850. 

The undersigned, Charge d’Afl’aires t)f his Majesty the Em* 
peror of Austria, has been instructed to make the following 
communication to the Secretary of State. 

As soon as the Imperial government became aware of the 
fact that a United States agent had been despatched to Vienna, 
with orders to watch for a favorable moment to recognize the 
Hungarian republic, and to conclude a treaty of commerce with 
the same, the undersigned was directed to address some confi- 
dential but pressing representations to the Cabinet of Washing- 
ton against that proceeding, which is .so much at variance with 
those jirinciples of international law, so scrupulously adhered to 
by Austria, at all times and under all circumstances, towards the 
United States. In fact, how is it possible to reconcile such a 
mission with the principle of non-intervention, so formally an- 
nounced by the United States as the basis of American policy, 
and which had just been sanctioned with so much solemnity by 
the President, in his inaugural address of March 5, 1849 ? Was 
it in return for the friendship and confidence which Austria had 
never ceased to manifest towards them, that the United States 
became so impatient for the downfall of the Austrian monarchy, 
and even sought to accelerate that event by the utterance of 
their wishes to that effect? Those who did not hesitate to 
assume the responsibility of sending Mr. Dudley Mann on such 
an errand, should, independent of considerations of propriety, 
have borne in mind that they were exposing their emissary to 
be treated as a spy. It is to be regretted that the American 
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government was not belter informed as to the actual resources 
ol Austria, and her historical |)(,‘rs(?verancc in delending her just 
rights. A knowledge of those resources would have l(‘d to the 
conclusion that a contest of a few months’ duration coidd nei- 
ther have exhausted the energies of that power, nor turned 
aside its purpose to put down the insurrection. Austria has 
struggled against the French Revolution for twenty-live years ; 
the (jourage and perseveranee wliich she (‘x]iil)ited in that riKun- 
orable contest have been appreciated by the wholes world. 

To the urgent r(‘pr(?s(nitations of tin; undersigned, Mr. Clay- 
ton answered that Mr. Mann’s mission had no other object in 
vi(‘AV than to obtain reliable information as to tlie true state of 


affairs in Hungary, by personal observation. This (vxjdanatioii 
can hardly be admitted, for it says very little as to the cause 
of the anxiety which was felt to ascertain the (thaiices of the 
revolutionists. Unfortunat(*lv, the laimnac^e in which Mr. 
Mami’s instructions were drawn gives us a very corn'ct idea of 
th('ir scope, d’his language was olhaisive to tlu^ Imperial Cab- 
inet, for it designates the Austrian govr'rnuK'iit as an iron ridc^ 
and represents the rebel chi(d, Kossuth, as an illustrious man; 
while iinjrroper (vxpn'ssions are introduced in regard to Russia, 
the intimate and faithful ally of Austria. Notwithstanding 
these hostile d(MUonstrations, the Imperial Cabim.'t has deemed 
it proper to preserve a conciliatory d(*})ortnient, making ample 
allowance for the ignorance of the Cabinet of Washington on 
the subjr^ct of Hungarian afl’airs, and its disposition to giv'e 
credencr^ to the nuMidacious rumors which are })ro[)agated by 
the American pn^ss. 'Phis (‘xtremely jiainful incident, therefore, 
might have been [)asse<l ovaa* without any written (.‘vidence be- 
ing left, on our ])art, in the archives of tlu^ United States, had 
not General Taylor thought ])roper to revive the whole subject 
by communicating to the Senate, in his message of the 18th of 
last March, the instructions with xvhich Mr. Mann had been 


furnished on the occasion of his mission to Vienna. The pub- 
licity which has been given to that document has placed the 
Imj)erial government under the necessity of entering a formal 
protest, through its olFicial representative, against the proceed- 
ings of the American government, lest that government should 
construe our silence into a})probation, or toleration even, of the 
principles which aj^pear to liave guided its action and the 
means it has adopted. 
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Ill view of all these eircumstances, the undersigned has been 
instructed to declare that the Imperial government totally disap- 
proves, and will always continue to disapprove, of those pro- 
ceedings, so ollensive to tlie laws of projiriety ; and that it pro- 
tests against all interference in the internal alFairs of its gov- 
ernment. Having thus fultilled his duty, the undersigned con- 
siders it a fortunate circumstance that he has it in his power 
to assure the Secretary of State that the Imperial government 
is disposed to cultivate relations of friendship and good under- 
standing with the United States, relations which may have 
been momentarily weakened, but which could not again be se- 
riously disturbed without placing the cardinal interests of the 
two countries in jeopardy. 

The instructions for addressing this communication to Mr. 
Clayton reached Wasliington at the time of General Taylor’s 
death. In compliance with the requisitions of propriety, the 
undi^rsigned deemed it his duty to defer the task until the new 
administration had been completely organized ; a delay which 
he now rejoices at, as it has given him the opportunity of as- 
certaining from the new President himself, on the occasion of 
the reception of the diplomatic corps, that the fundamental 
policy of the United States, so frequently proclaimed, would 
guide the relations of the American government with the other 
powers. Even if the government of the United States were to 
think it proper to take an indirect part in the political move- 
ments of Europe, American ])olicy would be exposed to acts of 
retaliation, and to certain inconveniences, which could not fail 
to atl'ect the commerce and th(3 industry of the two hemisj)heres. 
All countries are obliged, at some period or other, to struggle 
against internal dillicultic's ; all forms of government are ex- 
posed to such disagreeable episodes; the United States have 
had some experience in this very reccmtly. Civil war is a pos- 
sible occurrence twerywhen*, and the eiuiouragernent which is 
given to the spirit of insurrection and of disorder most frequent- 
ly falls back upon those who seek to aid it in its development, 
in spite of justice and wise policy. 

The undersigned avails hims(‘lf of this occasion to renew to 
the Secretary of State the assurance of his distinguished con- 
eideration. 

Hulsemann. 

To THE Hox. Daxiel Webster, Secretary of State of the United States. 
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The Secretary of State to Mr. Hulsemann. 

Department of State, Washington, December 21, 1850. 

The undersigned, Secretary of State of the United States, 
had the honor to receive, some time ago, the note of Mr. Hulse- 
mann, Charge d’ Affaires of his Majesty, the Emperor of Austria, 
of the 30th of September. Causes, not arising from any want of 
personal regard for Mr. Hulsemann, or of proper respect for his 
government, have delayed an answer until the present moment. 
Having submitted Mr. Iliilsemann’s letter to the President, the 
undersigned is now directed by him to return the following 
reply. 

The objects of Mr. Hulsemann’s note are, first, to protest, by 
order of his government, against the steps taken by the late 
President of the United States to ascertain the progress and 
probable result of the revolutionary movements in Hungary; 
and, secondly, to complain of some expressions in the instruc- 
tions of the late Secretary of State to Mr. A. Dudley Mann, a 
confidential agent of the United States, as communicated by 
President Taylor to the Senate on the 28th of March last. 

Tlie principal ground of protest is founded on the idea, or in 
the allegation, that the government of the United States, by 
the mission of Mr. Mann and his instructions, has interfered in 
the domestic affairs of Austria in a manner unjust or disrespect- 
ful toward that power. The President’s message was a com- 
munication made by him to the Senate, transmitting a corre- 
s])ondence between the executive government and a confidential 
agent of its own. This would seem to be itself a domestic 
transact ion, a mere instance of intercourse between the Presi- 
dent and the Senate, in the manner which is usual and indis- 
pensable in communications between the different branches of 
the government. It was not addressed either to Austria or 
Hungary; nor was it a public manifesto, to which any for- 
eign state was called on to reply. It was an account of its 
transactions communicated by the executive government to the 
Senate, at the request of that body ; made public, indeed, but 
made public only because such is the common and usual course 
of proceeding. It may be regarded as somewhat strange, there- 
fore, that the Austrian Cabinet did not perceive that, by the in- 
structions given to Mr. Hiilsemann, it was itself interfering with 
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the domestic concerns of a foreign state, the very tiling which is 
the ground of its complaint against the United States. 

This department has, on former occasions, informed the min- 
isters of foreign powers, that a communication from the Presi- 
dent to either house of Conmess is regarded as a domestic 
communication, of which, ordinarily, no foreign state has cog- 
nizance ; and in more recent instances, the great inconvenience 
of making such communications the subject of diplomatic corrp.« 
spondence and discussion has been fully shown. If it had been 
the ph'asure of his Majesty, the Emperor of Austria, during the 
struggles in Hungary, to have admonished the provisional gov- 
ernment or the people of that country against involving them- 
selv(^s in disaster, by following the evil ami dang(‘rous example 
of the United States of America in making eiVorts for tli(^ estab- 


lishment oC indejiendent governments, such an admonition 
from that soverciign to his TTnngarian subjects would not have 
originated hete a diplomatic correspondence. The President 
might, perhaps, on this ground, have declined to direct, any })ar- 
ticular reply to Mr. IliilsemainPs note ; but, out of pro[)er re- 
spect for the Austrian government, it has b(‘en thought better 
to answer that note at length ; and the mon*. especially, as the 
occasion is not unfavorable for the expression of the general 
sentiments of the govtaaiment of the United States uj)on the 
topics which that note discusscis. 


A leading subject in IMr. lliilsimiann’s note is that of the cor- 
respondence bet ween Mr. Hiilscnnann and the predecessor of the 
undersigiK'd, in which Mr. CHayton, by direction of the Presi- 
dent, informed Mr. ITiilsemann “that Mr. Mainrs mission had 
no other object in view than to obtain reliable information as to 
the true state of affairs in Hungary, by personal obsiavation.” 
Mr. Hiilsemann remarks, that “this explanation can hardly be 
admitt(*d, for it says very little as to the cause of the anxiety 
which was felt to ascertain the chances of the revolutionists.” 
As this, however, is the only purpose which can, with any ap- 
j)earanc(i of truth, be attributed to the agency ; as nothing what- 
ever is alleged by Mr. Hiilsemann to have been either done or 
said by the agent inconsistimt with such an object, the under- 
signed conceives that Mr. Clayton’s explanation ought to be 
deemed, not only admissible, but quite satisfactory. 

Mr. Tlulsemaim states, in the course of his note, that his in- 
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structioiis to address his j)rcscnt communication to Mr. Clayton 
reached Washington about the time of the lamented death of the 
late President, and that he delayed from a sense of propriety the 
execution of his task until the new administration should be 
fully organized ; “ a delay which he now rejoices at, as it has 
given him the opportunity of ascertaining from the new Presi- 
dent himself, on the occasion of the reception of the diplomatic 
corps, that the fundamental policy of the United States, so fre- 
quently proclaimed, would guide the relations of the American 
government with other powers.” Mr. lliilsemann also observes, 
that it is in his power to assure the undersigned “ that the Im- 
perial government is disposed to cultivate ndations of friend- 
ship and good understanding with the United States.” 

The President receives tliis assurance of the disposition of 
the Imperial government with great satisfaction ; and, in con- 
sideration of the friendly relations of the two governments thus 
mutually recognized, and of the peculiar nature of the incidents 
by which their good understanding is supposed by Mr. Hiilse- 
mann to have been for a moment disturbed or endangered, the 
President regrets that Mr. Hiilsemann did not feel himself at 
liberty wholly to forbear from the execution of instructions, 
which were of course transmitted from Vienna without any 
foresight of the state of things under which they would reach 
Washington. If Mr. llulsj.'mann saw, in the address of the 
President to the diplomatic corps, satisfactory pledges of the 
sentiments and the policy of this government in regard to neu- 
tral rights and neutral duties, it might, perhaps, have been better 
not to bring on a discussion of past transactions. But the un- 
dersigned readily admits that this was a (question fit only for 
the consideration and decision of Mr. Kiilsemann himself; and 
although the President docs not see that any good purpose can 
be answered by reopening the inquiry into the propriety of the 
steps taken by President Taylor to ascertain the probable issue 
of the late civil war in Hungary, justice to his memory requires 
the undersigned briefly to restate the history of those steps, 
and to show their consistency with the neutral policy which has 
invariably guided the government of the United States in its 
foreign relations, as well as with the established and well-settled 
principles of national intercourse, and the doctrines of public 
law. 
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The undersigned will first observe, that the President is per- 
suaded his Majesty the Emperor of Austria does not think that 
the government of the United States ought to view with un- 
concern the extraordinary events which have occurred, not only 
in his dominions, but in many other parts of Europe, since 
February, 1848. The government and people of the United 
States, like other intelligent governments and communities, tak 
a lively interest in the movements and the events of this remark- 
able age, in whatever part of the world they may be exhibited. 
But the interest taken by the United States in those events has 
not proceeded from any disposition to depart from that neutral- 
ity toward foreign powers, which is among the deepest princi- 
ples and the most cherished traditions of the political history of 
the Union. It has been the necessary etfect of the unexampled 
character of the events themselves, which could not fail to arrest 
the attention of the contemporary world, as they will doubtless 
fill a memorable page in history. 

But the undersigned goes further, and freely admits that, in 
proportion as these extraordinary events appeared to have their 
origin in those great ideas of responsible and popular govern- 
ment, on which the American constitutions themselves are 
wholly founded, they could not but command the warm sym- 
pathy of the people of this country. Well-known circumstances 
in their history, indeed their whole history, have made them the 
representatives of purely popular principhrs of government. In 
this light they now stand before the world. They could not, 
if they would, conceal their character, their condition, or their 
destiny. They could not, if they so desired, shut out from the 
view of mankind the causes which have placed them, in so short 
a national career, in the station which they now hold among 
the civilized states of the world. They could not, if tln^y de- 
sired it, suppress either the thoughts or the hopes which arise in 
men’s minds, in other countries, from contemplating their suc- 
cessful example of free government. That very intelligent and 
distinguished personage, the Emperor Joseph the Second, was 
among the first to discern this necessary consequence of the 
American Revolution on the sentiments and opinions of the 
people of Europe. In a letter to his minister in the Netherlands 
in 1787, he observes, that “it is remarkable that France, by the 
assistance which she alforded to the Americans, gave birth to 
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reflections on freedom.” This fact, which the sagacity of that 
monarch perceived at so early a day, is now known and admit- 
ted by intelligent powers all over the world. True, indeed, it is, 
that the prevalence on the other continent of sentiments favora- 
ble to republican liberty is the result of the reaction of America 
upon Europe ; and the source and centre of this reaction has 
doubtless been, and now is, in these United States. 

The ])osition thus belonging to the United States is a fact as 
inseparable from their history, their constitutional organization, 
and their character, as the opposite position of the powers com- 
posing the European alliance is from t he history and constitu- 
tional organization of the government of those powers. The 
sovereigns who form that alliance have not un frequently felt it 
their right to interfere with the political movements of foreign 
states ; and have, in their manifestoes and declarations, de- 
nounced the popular ideas of the age in terms so comprehensive 
as of necessity to include the United States, and their forms of 
government. It is well known that one of the leading princi- 
ples announced by the allied sovereigns, after the restoration of 
the Bourbons, is, that all })opular or constitutional rights are 
holden no otherwise than as grants and indidgejices from 
crowned heads. “ Useful and necessary changes in legislation 
and administration,” says the Laybach Circular of May, 1821, 
“ ought only to emanate from the free will and intelligent con- 


viction of those whom God has rendered responsible for power; 


all that deviates from this line necessarily leads to 


disorder. 


commotions, and evils far more insuflerable tlian those which 


they pretend to remedy.” And his late Austrian Majesty, 
Francis the First, is reported to have declared, in an address to 
the Hungarian Diet, in 1820, that “the whole world had be- 
come foolish, and, heaving their ancient laws, were in search of 
imaginary constitutions.” I’lnisc declarations amount to noth- 
ing less than a denial of the lawfulness of the origin of the 
government of the United States, since it is certain that that 
government was established in consequence of a change which 
did not proceed from thrones, or the permission of crowned 
heads. But the government of the United States heard these 
denunciations of its fundamental princi])l(‘s without remon- 
strance, or the disturbance of its equanimity. This was thirty 


years ago. 
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The power of this republic, at the present moment, is spread 
over a region one of the richest and most fertile on the globe, 
and of an extent in comparison with which the possessions of 
the lionse of Ilapsbiirg are but as a patch on the cartli’s sur- 
face. Its population, already tw(‘nty-five millions, will exceed 
that of the Austrian empire within the period during which it 
may be hop(xl that Mr. Ilillsemann may yet remain in the hon- 
orable discharge of his duties to his government. Its navigation 
and commerce are hardly exceeded by the ohh'st and most com- 
mercial nations ; its maritime means and its maritime power 
may be seen by Austria herself, in all seas where she has ])orts, 
as well as they may be seen, also, in all otlu'r rpiarters of the globe. 
Life, liberty, property, and all personal rights, are amply secured 
to all citizens, and juotected by just and stable laws ; and cred- 
it, public and private, is as well established as in any govern- 
ment of Continental Lurope ; and the country, in all its inter- 
ests and concerns, partakes most largely in all the im|)rovements 
and progress which distinguish tin' age. Certainly, the United 
States may be pardoned, even by those who profess adherence 
to the principles of absolute government, if they entertain an 
ardent atbection for those popular forms of ])olitical organization 
which have so rapidly advanced their own prosperity and hap- 
piness, and enabled them, in so short a period, to laing their 
country, and the hemisphere to which it bt'longs, to the notice 
and respectful regard, not to say the admiration, of the civil- 
ized world. Neverlheh^ss, tin’; United States have abstaiiual, at 
all times, from acts of interference with the political changes 
of Kurope. Tlnw cannot, however, fail to cherish always a 
lively interest in the fortunes of nations struggling for institutions 
like their own. But this sympathy, so far from being necessa- 
rily a hostile feeling toward any of the parties to these great 
national struggles, is (juite consistent with amicable relations 
with them all. The Hungarian peoplo are three or four times 
as numerous as the inhabitants of these United States were 
when the American Revolution broke out. They possess, in a 
distinct language, and in other respects, important elements of 
a separate nationality, which the Anglo-Saxon race in this 
country did not possess ; and if the United States wish success 
to countries contending for popular constitutions and national 
independence, it is only because they regard such constitutions 
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and such national independence, not as imaginary, but as real 
blessings. They claim no right, however, to take part in the 
struggles of foreign powers in order to promote these ends. It 
is only in defence of his own government, and its principles and 
character, that the undersigned has now expr(;ssed himself on 
this subject. But when the j)eople of the United States be- 
hold the people of foreign countries, without any such interfer- 
ence, spontaneously moving toward the adoption of institutions 
like their own, it surely cannot be expc^cted of them to remain 
wholly indifferent spectators. 

In regard to the recent very important occurrences in the 
Austrian empire, the undersigned freely admits the difficulty 
which exists in this country, and is alluded to by Mr. Hiilsc- 
manii, of obtaining accurate information. But this ditliculty 
is by no means to be ascribed to what Mr. Iliilsemann calls, 
with little justice, as it seems to the und«‘rsigned, “ the men- 
dacious rumors propagated by the American press.” For infor- 
mation on this subject, and others of the same kind, the Amer- 
ican press is, of necessity, almost wholly deja'iident upon that 
of Europe; audit “mendacious rumors” respecting Austrian 
and Hungarian affairs have b('en anywhere propagated, that 
propagation of falsehoods has betm most prolific on the hhiro- 
pean continent, and in countries immediately bordering on the 
Austrian empire. But, wherever tlu^se errors may have origi- 
nated, they certainly justified the late President in seeking true 
information through authentic channels. 

Ilis attention was first particularly drawn to the state of 
things in Hungary by the correspondence of Afr. Stiles, Charge 
d’ Affaires of the United States at Vienna. In the autumn of 
1848, an application was made to this gentleman, on behalf 
of Mr. Kossuth, formerly Minister of Finance for the Kingdom 
of Hungary by Imperial appointment, but, at the time the 
application was made, chief of the revolutionary government. 
The object of this application was to obtain the good oflices of 
Mr. Stiles with the Imperial government, with a view to the sus- 
pension of hostilities. This ajiplieation became the subject of a 
conference between Prince Schwarzenberg, the Imperial Minis- 
ter for Foreign Affairs, and Mr. Stiles. The Prince commended 
the considerateness and propriety with which Mr. Stiles had act- 
ed ; and, so far from disapproving his interference, advised him, 

42* 
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incase he received a further communication from the revolution- 
ary government in Hungary, to have an intiTview with Prince 
Windiseligriitz, who was eliarged by the Emperor with the pro- 
ceedings determined on in relation to that kingdom. A week 
after these oceiirr('necs, Mr. Stiles received, through a secret 
channel, a communication signed by L. Kossuth, President of the 
Committee of Defence, and comitersigtied by Erancis Pulszky, 
Secretary of State. On the receipt of this communication, 
Mr. Stiles had an interview with Prince \Vindischgratz, “who 
received him with the utmost kindness, and thanked him for his 
etlbrts toward reconciling the existing ditll('ulties.” Such were 
the incidents which lirst drew the attention of the government 
of the United States particularly to the alfairs of Hungary, and 
the conduct of Mr Siiles, though acting without instructions in 
a matter of much delicacy, having been viewed with satisfaclion 
by the Imperial government, was approved by that of the Unit- 
ed States. 


In the course of the year ] <S-18, and in the early ])art of 1849, 
a considerable number of Hungarians came to the United States. 
Among them were individuals rcjaesenting themselves to be in 
the contidcnce of the revolutionary government, and by these 
persons the President was strongly urged to recognize the exist- 
ence of that government. In these applications, and in the 
manner in which. tlu^y were viewed by the President, th(.‘re was 
nothing unusual; still less was tlua-e anything unauthorized 
by the law of nations. It is the right of every independent 
state to enter into friendly relations with every other intlepen- 
dent state. Of course, ([uestions of juudence naturally arise in 
reference to new states, brought by successful revolutions into 
the family of nations; but it is not to be rerjui red of neutral 
powers that they should await the recognition of the new gov- 
ernment by the parent state. No principle of public law has 
been more fu'quently acted upon, within the last thirty years, 
by the great powers of the world, than this. Within that pe- 
riod, eight or ten new states have established independent gov- 
ernments, within the limits of the colonial dominions of Spain, 
on this continent; and in Europe the same thing has been done 
by Belgium and Greece. The existence of all these govern- 
ments was recognized by some of the leading powers of Europe, 
as well as by the United States, before it was acknowledged by 
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the states from which they had separated themst'lves. If, there- 
fore, the United Stales had gone so far as formally to acknowl- 
edge the independence of Hungary, although, as the result has 
provcal, it would have been a })reei])ital(‘. step, and one from 
which no benefit would have resulted to either party ; it would 
not, nevertheless, have beiai an act against the law ol* nations, 
provided they took no part in her contest with Austria. But 
the United States did no such thing. Not only did they not 
yield to Hungary any actual countenance or succor, not only 
did th(*y not show their ships of war in the Adriatic with any 
menacing or hostile aspect, but they studiously abstained from 
every thing which had not been done in other cases in times 
past, and contented themselves with instituting an iiKiuiry into 
the truth and reality of alleged political occurrences. Mr. Hiil- 
semann incorrectly states, unintentionally certainly, the nature 
of the mission of this agent, wlnm he says that “a United 
States agent had Ix'cn despatched to Vi<‘nna \\ath orders to 
watch for a favorable moment to recognize the Hungarian re- 
public, and to conclude a tr(‘aty of commerce with the same.” 
This, indexed, would have been a lawful objh'ct, but Mr. Mann’s 
errand was, in the first instance, ymrely one of iiuyniry. He had 
no ])ower to act, unless he had first come to the conviction that 
a firm and stable Hungarian government existed. “ The princi- 
pal obji'ct the President has in view,” according to his instruc- 
tions, “ is to obtain minutt; and reliable information in regard 
to Hungary, in coiiiu'ction with the atfairs of adjoining coun- 
tries, tin*. probable issue of the present revolutionary movimicnts, 
and the chances we may have of forming commercial arrange- 
ments with that ])Ower favorable to the United States.” Again, 
in the same jiaper, it is said : “ The object of the President is to 
obtain information in regard to Hungary, and her resources and 
prospects, with a view to an early recognition of her indepen- 
dence and the formation of commercial relations with her.” It 
wa.s only in the event that the nenv government should apjiear, 
ill the opinion of the agent, to be firm and stable, that the Pres- 
ident proposed to recommend its recognition. 

Mr. Hiilsemaim, in (qualifying these steps of President Taylor 
with the ejiithet of “ hostile,” seems to take for granted that the 
inquiry could, in the expectation of the President, have but one 
result, and that favorable to Hungary. If this were so, it would 
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not change the case. But the American government sought for 
nothing but truth ; it desired to learn the faets tlirough a reliable 
channel. It so happened, in the chances and vicissitudes of hu- 
man affairs, that the result was adverse to the Hungarian revo- 
lution. The American agent, as was stated in his instructions 
to be not unlikely, found the condition of Hungarian aflairs less 
prosperous than it had been, or had been believed to be. He 
did not enter Hnngary, nor liold any direct coininunication with 
her revolnfionary leaders. He reported against the recognition 
of her ind<?pendence, because he found she had been unable to 
set up a firm and stable government. He carefully forbore, as 
his instructions recpiired, to give publicity to his mission, and 
the undersigned supposes tluit the Austrian government first 
learned its existence from the communications of the President 
to the Senate. 

Mr. Iliilsemann will observe from this statement, that Mr. 
Mann’s mission was wholly unobjectionable, and strictly within 
the rule of the law of nations and the duty of the United States 
as a neutral power. He will accordingly feel how little founda- 
tion there is for his remark, that “ those who did not hesitate to 
assume! the responsibility of sending Mr. Dudley Mann on such 
an errand, should, independent of considerations of propriety, 
have boriie in mind that they were exposing their emissary to 
be treated as a spy.” A s[)y is a person sent by one belligerent 
to tifain secret information of the forces and defences of the 
other, to be used for hostile purposes. According to prac^tice, 
he may use deception, under the penalty of being lawfully 
hanged if detected. To give this odious name and character 
to a confidential agent of a neutral power, bearing the commis- 
sion of his country, and sent for a purpose fully warranted by 
the law of nations, is not only to abuse language, but also to 
confound all just ideas, and to announce the wildest and most 
extravagant notions, such as certainly were not to have been 
expected in a grave diplomatic paper; and the President directs 
the undersigned to say to Mr. Hiilsernann, that the American 
government would regard such an imputation upon it by the 
Cabinet of Austria as that it employs spies, and that in a quar- 
rel none of its own, as distinctly offensive, if it did not presume, 
as it is willing to prcsuine, that the word used in the original 
German was not of equivalent meaning with “spy” in the 
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English language, or that in some other way Hie employment 
of such an opprobrious terra may be explained. Had the Im- 
perial government of Austria subjected Mr. Mann to the treat- 
ment of a spy, it would have placed itself without the pale of 
civilized nations ; and the Cabinet of Vienna may be assured, 
that if it had carried, or attempted to carry, any such lawless 
purpose into ellect, in the case of an authorized agent of this 
government, the spirit of the people of this country would have 
demanded immediate hostilities to be waged by the utmost 
exertion of the power of the republic, military and naval. 

Mr. Illilsemann proceeds to nanark, that ‘‘ this extremely pain- 
ful incident, therefore, might have been passed over, without 
any written evidence being left on our part in the archives of 
the United States, had not (General Taylor thought proper to 
revive the whole subject by communicating to the Senate, in his 
message of the 18th [28th] of last March, the instructions with 
which Mr. Mann had been furnished on the occasion of his mis- 


sion to Vienna. The publicity which has been given to that 
document has placed the Iiujierial government under the neces- 
sity of entering a formal protest, through its ollicial representa- 
tive, against the proceedings of the American government, lest 
that government should construe our silence into a})probation, 
or toleration even, of the principles which appear to have guided 


its action and th(‘ means it has adopted.’’ The undersigned re- 


asserts to 


Mr. Iliilsemann, and to the Cabinet of Vienna, and 


in the presence of the world, that the ste})s taktm by President 
Taylor, now prot(‘sted against by the Austrian government, 
were warranted by the law of nations and agreeable to the 
usages of civilized states. With respect to the communication 
of Mr. Mann’s instructions to th(‘- Senate, and the language in 
which the:y are couched, it has already been said, and Mr, Hiil- 
scmami must feel the justice of the remark, that these are do- 
mestic altairs, in reference to which the government of the 
United States cannot admit the slightest responsibility to the 
government of his Imperial Majesty. No state, deserving the 
appellation of independent, can permit the language in which it 
may instruct its own ollicers in the discharge of their duties to 
itself to be called in question under any pretext by a foreign 


power. 

But even if this were not so, Mr. Ilulsernann is in an error 
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in stating that the Austrian governinont is called an “iron 
rule” in Mr. Mann’s instruclions. That phrase is not foiuid in 
the paper; and in respect to the honorary epithet bestowed in 
Mr. Mann’s instructions on the late chief of the revolutionary 
government of Hungary, Mr. Iliilsemann will bear in mind that 
the government of the United States cannot justly be expected, 
in a confidential communication to its own agent, to withhold 
from an individual an epithet of distinction of which a great 
part of the world thinks him worthy, merely on the gmmd that 
his own government regards him as a rebel. At an early stage 
of the American Revolution, while Washington was considereb 
by the English government as a rebel chief. In; was regarded on 
the Continent of PiUrope as an illustrious hero. But the under- 
signed will take the liberty of bringing the Cabinet of Viemna 
into the presence of its own j)redec(‘ssors, and of citing for its 
consideration the conduct of the Imperial government itself. In 
the year 1777 the war of the American Revolution was raging 
all over these United States. Plngland was prosecuting that war 
with a most resolute determination, and by the exertion of all 
her military means to the fullest extent. Cermany was at that 
time at peace with England; and yet an agent of that C’on- 
gress, which was looked upon by England in no oth(‘r light 
than that of a body in open rebellion, was not only received 
with great respect by the ambassador of the Empress C^u(!en at 
Baris, and by the minister of the Grand Duke of Tuscany (who 
afterwards mounted the Imperial throne), but resided in V’^itama 
for a considi’rable time;; not, indeed, olHcially acknowledged, 
but treated with courtesy and respect; and the. Emperor snll(*red 
himself to be persuadtal by that agent to exert himself to pre- 
vent tin; German powers from furnishing troops to England to 
enable Ina* to suppress the rebc'llion in America. Neither Mr. 
Hiilsemann nor the Cabinet of Vienna, it is presumed, will un- 
dertake to say that any thing said or done by this government 
in regard to the recent war between Austria and Hungary is 
not borne out, and much more than borne out, by this example 
of the Imperial Court. It is believed that the Phnperor Joseph 
the Second habitually spoke in terms of respect and admiration 
of the character of Washington, as he is known to have done of 
that of P’ranklin ; and he deemed it no infraction of neutrality 
to inform himself of the progress of the revolutionary struggle 
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in Anrierica, or to express his deep sense of the merits and the 
talents of those illustrious men who were then leading their 
country to independence and renown. The undersigned may 
add, that in 1781 the courts of Russia and Austria proposed 
a diplomatic congress of the belligerent powers, to which the 
commissioners of the United States should be admitted. 

Mr. Ilulsemann thinks that in Mr. Mann’s instructions im- 
projier expressions are introduced in regard to Russia ; but the 
undersigned has no reason to suppose that Russia herself is of 
that opinion. The only observation made in those instructions 
about Russia is, that she “ has chosen to assume an attitude of 
interference, and her immense preparations for invading and 
reducing the Hungarians to the rule of Austria, from which they 
desire to be released, gave so serious a character to the contest 
as to awaken the most painful solicitude in the minds of Ameri- 
cans.” The undersigned cannot but consider the Austrian 
Cabinet as unnecessarily susceptible in looking upon language 
like this as a “hostile demonstration.” If wc remember that it 
was addressed by the government to its own agent, and has 
received publicity only through a communication from one de- 
partment of the American government to another, the language 
quoted must be deemed moderate and inotlensive. The comity 
of nations would hardly forbid its being addressed to the two 
imperial powers themselves. It is scarcely necessary for the 
undersigned to say, that the relations of the United States with 
Russia have always been of the most friendly kind, and have 
iKwer been deinned by either party to require any compromise 
of their peculiar vi(nvs upon subjects of domestic or foreign 
polity, or the trui^ origin of governments. At any rate, the fact 
that Austria, in her contest with Hungary, had an intimate and 
faithful ally in Russia, cannot alter the real nature of the ques- 
tion between Austria and Hungary, nor in any way affect the 
neutral rights and duties of the government of the United 
States, or the justifiable sympathies of the American people. 
It is, indeed, easy to conceive, that favor toward struggling 
Hungary would be not diminished, but increased, when it was 
seen that the arm of Austria was strengthened and upheld by a 
power whose assistance threatened to be, and which in the end 
proved to be, overwhelmingly destructive of all her hopes. 

Toward the conclusion of his note Mr. Hiilsemann remarks, 
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that “if the government of the United States were to think it 
proper to take an indirect part in the political movements of 
Europe, American policy would be ex})osed to acts of retalia- 
tion, and to certain inconveniences which would not fail to 
affect the commerce and industry of the two hemispheres.” As 
to this possible fortune, this hypothetical retaliation, the govern- 
ment and people of the Unired States are quite willing to take 
their chances and abide their destiny. Taking neither a direct 
nor an indirect part in the domestic or intestine movements of 
Europe, they have no fear of ev(‘nts of the nature alluded to 
by Mr. Hiilsemann. It would be idle now to discuss with Mr. 
Hiilscmann those acts of retaliation which he imnmnes may 
possibly take place at some indefinite time hereafter. Those 
questions will be discussed when they arise; and Mr. Iliilse- 
mann and the Cabinet at Vienna may rest assured, that, in the 
mean time, while performing with strict and exact fidelity all 
their neutral duties, nothing will deter either the government or 
the people of the United States from exercising, at their own 
discretion, the rights belonging to them as an inde])endent na- 
tion, and of forming and expressing thedr own opinions, fre(dy 
and at all times, upon the great ])olitical evcnits which may 
transpire among the civilized nations of the earth. Their own 
institutir ,is stand upon tin; broad('st principles of civil liberty; 
and believing those j)rinciples and the fundamental laws in 
which they are embodied to be eminently favorable to the pros- 
perity of states, to be, in fact, the only principles of govern- 
ment which meet the demands of the present enlighhmed ag(i, 
the President has p(‘rceiv{Hl, with great satistaction, that, in the 
constitution recently introduct'd into the Austrian empire, many 
of these great principles an; recognized and applied, and he 
cherishes a sincere wish that they may produci; the same happy 
effects througbout his Austrian Majesty’s extensive dominions 
that they have done in the United States. 

The underc.gncd has the honor to repeat to Mr. Hiilsemann 
the assurance of his hi<>:h consideration. 

Hanikl Webster. 

The Chevalier J. G. HIlsemann, Gi(iry6 d‘ Affaires of Austria, Washimjton. 
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The Chevalier Hulsemann to Mr. Webster. 

Austrian Legation at Washington, March 11, 1851. 

Mr. Secretary op State, — I have received an answer to 
the despatches with which I had sent to Vienna the note that 
you did me the honor to address to me on the 21st of December 
last; and I hasten to inform yon, Mr. Secretary of State, that 
the arguments contained in your note have not had power to 
change the judgment which the Imperial Cabinet had formed 
respecting the mission of Mr. Dudk'.y Mann, as well as respect- 
ing the tenor and the terms of the instructions with which he 
was furnished. The Imperial government does not cease to 
entertain the opinions contained in my note of the 80th of Sep- 
tember; and it declines all ulterior discussion of that annoying 
incident, unwilling to expose the kind and friendly relations 
which it desires to preserve with the government of the United 
States to the danger of being seriously disturbed by discussions 
which could have no practical result. 

President Fillmore declared, in his message of the 2d of De- 
cember last, that he was determined to act towards other nations 
as the United States desired that other nations slionJd act to- 
wards them; and that he had adopted as a rule for his policy 
good-will towards foreign powers, and the al)staining from inter- 
ference in their internal affairs. Austria has not denianded, and 
will never demand, any thing but the putting into practice of 
these principles ; and the Imperial government is sincerely dis- 
posed to remain in friendly relations with the government of the 
United States, so long as the United States shall not deviate 
from these principles. 

Please to accept, Mr. Secretary of State, the assurances of 
my high consideration. 

Hulsemann. 

The IIon. Daniel Webstek, iSecretan/ of State of the United States. 

Mr. Webster to the Chevalier Hulsemann. 

Deoartnient of Sta-tc, Washington, March 15, 1851. 

The undersigned has the honor to acknowledge the receipt of 
the Chevalier Hlilsemaim’s note of the 11th of this month, which 
has been submitted to the President. 

The President regrets that the note of the undersigned, ad- 
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dressed to the Chevalier Iliilsemann on the 21st of December 
last, was not satisfactory to the Im[)erial government, and that 
its opinion remains unchanged respecting the mission of Mr. A. 
Dudley Mann, and the instructions with which he was fur- 
nished. He is gratified, however, to learn that the Imperial 
government desires to continue the friendly relations now so 
happily subsisting between the two governments, a desire in 
which he cordially concurs. 

The President is also gratified to learn lhat the sentiments 
respecting the international relations between the United States 
and foreign powers, contained in his last annual message, meet 
the approbation of the Im})erial government ; and he directs the 
undersigned to assure the Chevalier Ilulsemann that he intends 
to act steadily in accordance with those sentiments. 

The government of the United States is as little inclined as 
the Cabinet at Vienna to prolong the discussion of the topics 
to which the Chevalier Hulsemann’s note of the 30th of Septem- 
ber of last year gave rise. 

In his reply to that note, the undersigned stated the grounds 
upon which this govermmnit held itself justified in every thing 
which it had done connected with the mission of Mr. A. Dud- 
ley Mann, and the instructions which were given to him ; and 
he took the occasion also of declaring the principh^s and the pol- 
icy which the United State's maintain, as appropriate to their 
condition, and as being, indeed, fixed and fastened upon them 
by their character, their history, and their position among the 
nations of the world ; and it may be regarded as certain that 
these principles and this policy will not be abandoned or depart- 
ed from until some extraordinary ehange shall take place in the 
general current of human affairs. 

The undersigned renews to the Chevalier Hiilsernann the ex- 
pression of his sentiments of regard. 

Daniel Webster. 

The Chevalier J. G. IIclsemaxn, Cliargt ct Affaires of Austria^ Washington, 
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Mr. Webster to Don A. Calderon de la Barca.) Minister of Spain 

to the United States. 

Dcpai’tmcnt of State, Washington, Novcmher 13 , 1851 . 

The undersigned, Secretary of Slate of the United States, 
has the honor to acknowledge the reeei})t of the note of Senor 
Don A. Calderon de la Barca, Envoy Evtraord inary and Minis- 
ter Plenipotentiary of her Catholic Majesty, of the 14th of last 
month, upon the suliject of the excesses committed at New Or- 
leans uj)on the house of the S})anisli consul, and aJso on the 
property of certain individuals, subjects of her Catholic Majesty. 

Mr. Calderon has written and acted on this occasion, as well 
as on others growing out of similar occurrences, with his accus- 
tomed zeal, as well as with fidelity to his government; and he 
has met, and will meet, on the })art of that of the United States, 
an entire rt'adiness to listen most respectfully to his representa- 
tions, and to do all that honor, good faith, and the friendly rela- 
tions subsisting between the United States and Spain may ap- 
pear to demand. 

'I’he first rumor of the outrage at New Orleans induced the 
government of the United States to take immediate steps to be- 
come acquainted with the })articulars. It was regarded as a 
case in which the honor of the country was involved ; and, as 
Mr. Calderon has already been informed by this department, the 
Attorney of the United States for the District of Louisiana was 
instructed to cause inquiry to be made into the circumstances 
attending the occurrences, and to report the same to this depart- 
ment. The report of tlui District Attorney has been received, 
and a copy of it is now communicated to Mr. Calderon for his 
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information. It is accompanied, as will be perceived, by a state- 
ment of the Mayor of the city of New Orleans, whose duty, as 
well as whose inclination, led him to make himself acquainted 
with every thing which took place. 

From these authentic .sources of information, it appears that, 
on the morning of the 2.1st of August, the steamer “ Crescent 
City” arrived at New Orleans from Havana, with intelligence 
of the execution of the fifty persons who were captured near the 
coast of Cuba. Mr. Brincio, the secretary of the Spanish con- 
sul, was a passenger in the steamer, and was understood to have 
been intrusted by the Captain-General with letters written by 
the persons who were afterwards executed to their friends in 
the United States. Instead of putting these letters into the 
post-oflice at once, on his arrival, he retained them, as was al- 
leged. This occasioned an impression that he acted with great 
impropriety, and a report became current that the consul had 
refused to dtdiver the letters when requested. Written placard.s 
were accordingly posted up in the city, threatening an attack 
on the office of the Sjianish newspaper called “ La Union ” 
during the ensuing night. This attack was probably precipi- 
tated by an extra sh<‘et, issued from the office of that ])aper at 
half ])ast two o’clock in the afternoon, giving an account of the 
execution of the fifty persons at Havana; as the attack was 
made b(;twcen three and four o’clock the same afternoon, and 
before the })ubiic authorities were, or could be, prepared to pre- 
vent it. During the attack, however, no personal injury was 
offenxl to any one. Afterwards, attacks were made upon cofiee- 
houscs and cigar-shops kept by Spaniard.^. ]3etween five amt 
six oJ’clock, the same afternoon, Mr. Genois, the Recorder of the 
First Municipality, hearing that an assault was threatened on 
the consul’s office, situated in that municipality, re])aired thith- 
er, accompanied by some of the police. He found the streets 
filled with people, the doors of the office broken open, and seven 
or eight persons in the act of breaking and destroying the furni- 
ture. He commanded the rioters to desist, and they withdrew, 
after obtaining possession of the consults sign, which they took 
to a public square, and there burnt. After the departure of the 
mob, the doors of the consul’s office were fastened up by the 
officers, and the police retired, not apprehending that the attack 
would be renewed. Within an hour, however, the rioters re- 
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turned, forced their way into the office, destroyed all the remain- 
ing furniture, threw the archives into the street, defaced the 
portraits of the Queen of Spain and of the Captain- General of 
Cuba, and tore in pieces the flag which they found in the office. 
This is believed to be a true account of every thing material 
which took place. 

The undersigned has now to say, that the executive govern- 
ment of the United States regards these outrages not only as 
unjustifiable, but as disgraceful acts, and a flagrant breach of 
duty and propriety ; and tliat it disapproves them as seriously, 
and regrets them as deeply, as either Mr. Cakh'ron or his gov- 
ernment can possibly do. The S})anish consul was in this 
country discharging oflicial duties, and protected not only by the 
principles of public and national law, but also by the express 
stipulations of treaties; and the undersigned is directed to give 
to Mr. Calderon, to be communicated to his government, the 
President’s assurance that these events have caused him great 
pain, and that he thinks a proper acknowledgment is due to her 
Catholic Majesty’s government. But the outrage, nevertheless, 
was one per})etrated by a mob, composed of irresponsible per- 
sons, the names of none of whom are known to this govern- 
ment; nor, so far as the government is informed, to its officers 
or agents in New Orleans. And the undersigned is happy to 
assure Mr. Calderon, that ncitlier any ollicer or agent of the gov- 
ernment of the United Slates, high or low, nor any ollicer of the 
State of Louisiana, higii or low, or of the municipal government 
of the city of New Orleans, took any part in the proceeding, so 
far as appears, or gave it any degree of countenance whatever. 
On the contrary, all these ollicers and agents, according to the 
authentic accounts of the Mayor and District Attorney, did all 
which the suddenness of the occasion would allow to prevent it. 

The assembling of mobs happens in all countries; popular 
violences occasionally break out everywhere, setting law at de- 
fiance, trampling on the rights of citizens and private men, and 
sometimes on those of public olficers, and the agents of foreign 
governments, especially entitled to protection. In these cases 
the public faith and fiatioiiaMionor require, not only fnat such 
outrages should be disavowed, but also that the perpetrators of 
them should be punished wherever it is possible to bring them 
to justice ; and, further, that full satisfaction should be made, 
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in cases in which a duty to that effect rests with the govern- 
tneiit, according to the general principles of law, public faith, 
and the obligation of treaties. 

Mr. Calderon thinks that the enormity of this act of popular 
violence is heightened by its insult to the flag of Spain. The 
gov(!rnnient of the United States would earnestly deprecate any 
indigt)ity offered in this country, in time of peace, to the flag 
of a nation so ancient, so respectable, so renowned, as Spain. 
No wonder that INlr. Calderon should be proud, and that all 
patriotic Spaniards of this generation should be j)roud, of that 
Castilian ensign, which, in times past, has been reared so high, 
and waved so often ov(‘r fields of acknowledged and distin- 
guished valor; and which has floated also, without stain, on all 
seas, and especially, in early days, on those seas which wash 
the shores of all the Indies. Mr. Calderon may be assured that 
the government of the United States does not and cannot desire 
to witness the desecration or degradation of the national ban- 
ner of his country. 

It appears, however, that in point of fact no flag was actually 
flying, or publicly exhibited, when the outrage took place ; but 
this can make no difference in re<?ard to the real nature of the 
offence, or its enormity. The persons composing the mob knew 
that they were offering insult and injury to an officer of her 
Catholic Majesty, residing in the United States under the sanc- 
tion of laws and treaties, and therefore their conduct admits of 
no justification. Nevertheless, Mr. Calderon and his govern- 
ment are aware that recent intelligence had then been received 
from Havana, not a little calculated to excite popular fe(‘iing in 
a great city, and to lead to popular excesses. Jf this be no 
justification, as it certainly is none, it may still be taken into 
view and regarded as showing that the outrage, however fla- 
grant, was committed in the heat of blood, and not in pursu- 
ance of any predetermined plan or purpose of injury or insult. 

The people of the United States are accustomed, in all cases 
of alleged crime, to slow and cautious investigation and deliber- 
ate trial before sentence of condemnation is passed, however 
apparent or however enormous the imputed oft’ence may be. 
No wonder, thendore, that the information of the execution, so 
soon after their arrest, of the persons above referred to, most of 
whom were known in New Orleans, and who were taken, not 
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in Cuba, but at sea endeavoring to escape from the island, 
should have produced a belief, however erroiH'ous, that they had 
been executed without any trial whatever, and caused an excite- 
ment in the city the outbreak of which the public authorities 
were unable for the moment to prevent or control, 

Mr. Calderon expresses the opinion, that not only ought in- 
demnilication to be made to Mr. Laborde, her Catholic Maj- 
esty’s consul, for injury and loss of j)ropcrty, but that reparation 
is due also from the government of tlui United 8lates to those 
S[)aniards residing in New Orleans whose pro])erty was injured 
or destroyed by the mob, and intimates that such reparation 
had been verbally j)romised to him. The undersigned sincerely 
regrets that any misapprehension should have grown up out of 
any conversation between Mr. Calderon and oflicers of this gov- 
ernment on this unfortunate and unphiasant affair; but, while 
this government has manifested a willingness and det(?rmina- 
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tion to perform ev^ry duty which one friendly nation has a 
right to expect from another in cases of this kind, it su))poses 
that the rights of the Spanish consul, a public officer residing 
here under the protection of the United States government, are 
quite diU’erent from those of the Spanish subjects who have 
come into the country to mingle with our own citizens, and here 
to pursue their private business and objects. The former may 
claim special indemnity; the latter are entitled to such protec- 
tion as is afforded to our own citizens. While, therefore, the 
losses of individuals, private Si)anish subjects, are greatly to be 
regretted, yet it is understood that many American citizens suf- 
fered equal losses from the same cause; and these private indi- 
viduals, subjects of her Catholic Majesty, coming voluntarily to 
reside in the United States, have c(‘rtainly no cause of com- 
plaint, if they are protected by the same laws, and the same 
administration of law, as native-born citizens of this country. 
They have, in fact, some advantages over citizens of the State 
in which they happen to be, inasmuch as they are enabled, 
until they become citizens themselves, to prosecute for any in- 
juries done to their persons or property in the courts of the 
United States, or the State courts, at their election. 

The President is of opinion, as already stated, that, for obvi- 
ous reasons, the case of the consul is different, and that the gov- 
ernment of the United States should provide for Mr. Laborde a 
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just indemnity; and a recommendation to that effect will be 
laid before Congress at an early period of its approaching ses- 
sion. This is all which it is in his j)ower to do. The case may 
be a new one, but the President, being of opinion that Mr. La- 
bordc ought to be indemnified, has not thought it necessary to 
search for precedents. 

In conclusion, the undersigned has to say, that if Mr. Ijabordc 
shall return to his post, or any oilier consul for New Orleans 
shall be ajijiointed by her Catholic Majesty’s government, the 
officers of this government resident in that city will be in- 
structed to receive and treat him with courtesy, and with a 
national salute to the flag of his ship, if he shall aiTiv(i in a 
Spanish vessel, as a demonstration of respect, such as may 
signify to him, and to his government, the sense entertained by 
the government of the United States of the gross injustice done 
to his predecessor by a lawless mob, as W('U as the indignity 
and insult offered by it to a foreign state with which the United 
States are, and wish ever to remain, on terms of the most re- 
spectful and pacific intercourse. 

The undersigned avails himself of this occasion to offer to 
Mr. Calderon renewed assurances of his distinguished consider- 
ation. 

Daniel Webster. 

Don a. Caldeiion de ea Bauca, Minister of Spain to the United States. 
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Mr, Webster to Mr. Barringer^ Minister of the United States to 

Spain. 

Department of State, Washington, November 26 , 1851 . 

Sir, — Your despatches to No. 61 , inclusive, have been re- 
ceived. I am happy to inform you that the complaints of her 
Catholic Majesty’s government, respecting insults to the Spanish 
consul and flag by a mob at Now Orleans, and oth(‘r acts of vio- 
lence against the property of her subjects in this country, all oc- 
casioned by the excitement growing out of tlie late invasion of 
Cuba and its incidents and consecpiences, have been made the 
subject of a correspondence between this Dt'partment and Mr. 
Calderon, her Majesty’s minister here. A copy of this corre- 
spondence is herewith transmitted to you, by which you will 
perceive that those complaints have been met by the govern- 
ment of the United States in a manner sat isfactory to the repre- 
sentative of Spain. Her Catholic Majesty's govemment must 
be too just to suppose for a moment, either that tlie government 
of the United States has connived at the several invasions of 
Cuba by persons proceeding from our ports, or that any thing 
within the power of the government has been omitted for pre- 
venting those invasions, and for ])unishing those concerned in 
them. It has now been many months that these hostile designs 
against Cuba have occupied the attention of the government of 
the United States, from week to week and from day to day. 
The most zealous efforts have been made to bring to condign 
punishment all who have been disposed to violate the laws of 
their own country, by making war upon a Spanish possession. 
Her Catholic Majesty’s government is quite well aware that the 
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principal instigator of this criminal invasion of Cuba, and the 
leader of the expedition, was one of her Majesty’s subjects, who 
came to this country and abused its hospitality by inducing 
American citizens, mostly young and ill-informed persons, to 
embark in his cause and follow his standard. There is good 
reason to believe, that but for this agency, and that of other 
Spaniards who had come to the country, no expedition against 
Cuba would ever have been set on foot. The policy of the 
United States is the policy of peace, until there shall arise just 
, cause of war. The colonies of Spain arc near to our own 
shores. Our commerce with them is large and important, and 
the records of the diplomatic intercourse between the two coun- 
tries will show to her Catholic Majesty’s government how sin- 
cerely and how steadily the United States have manifested the 
hope that no political changes might lead to a transfer of these 
colonies from In^r Majesty’s crown. If there is one among the 
existing governments of the civilized world which for a long 
course of years has diligently sought to maintain amicable re- 
lations with Spain, it is the government of the United States. 

Not only does the correspondence between the two govern- 
ments show this, but the same truth is established by the his- 
tory of the legislation of the country, and the general course of 
the executive government. In this recent invasion, Lopez and 
his fellow-subjects in the United States succeeded in deluding 
a few hundred men, by a long-continued and systematic misrep- 
resentation of the })olitical condition of the island, and of the 
wishes of its inhabitants. And it is not for the jnirposc of reviv- 
ing unpleasant recollections that her Majesty’s government is re- 
minded, that it is not many years siiK^e the commerce of the Unit- 
ed States sullcred severely from armed boats and vessels which 
found refuge and shelter in the ports of the Spanish islands. 
These violations of the law, these authors of gross violence to- 
wards the citizems of this republic, were finally suppressed, not 
by any effort of the Spanish authorities, but by the activity and 
vigilance of our navy. This, however, was not accomplished 
but by the efforts of several years, nor until many valuable lives, 
as well as a vast amount of property, had been lost. Among 
others. Lieutenant Allen, a very valuable and distinguished offi- 
cer in the naval service of the United States, was killed in an 
action with these banditti. 



THE LOPEZ EXPEDITION. 


515 


All this is not said for the purpose of making or renewing 
complaints, either of the violation of treaty obligations or of un- 
justifiable remissness, against the government of Spain or the 
authorities of the islands. But it may be brought to the notice 
of the Spanish government as one of the consequences which 
may sometimes flow from the conduct of men disposed to carry 
on criminal enterprises, and favored, in the execution of such 
enterprises, by the contiguity of the possessions of the two gov- 
ernments. The Spanish islands lie near the coast of America, 
and tfie use of steam has rendered the passage from one to the 
other short ; but while this facilitates the accomplishment of the 
purposes of wrongdoers, on the other hand it augments the 
means of government to pursue, overtake, and disperse them, or 
bring them to proper trial and punishment. In truth, steam 
has greatly increased the proximity of Cuba to the United 
States. We have become much nearer neighbors than for- 
merly, and the duty which this new state of things devolves 
on both governments is to keep a closer and stricter watch on 
their subjects and citizens respectively, in order that no viola- 
tion of treaty obligations, and no interruption of the peace and 
amity existing between the two governments, may take place. 
And this duty will be performed on the part of the United 
States diligently and faithfully, in the true spirit of treaties, as 
well as in the proper execution of the laws. You are at liberty 
to communicate these observations to the government of her 
Catholic Majesty. 

I have now to call your attention to another subject of much 
interest. We have learned that a hundred and sixtv-two of the 

M/ 

persons captured on the island of Cuba, as having constituted a 
part of Lopez’s forces, have been sent to Spain. We have no of- 
ficial information respecting their trial or sentence, or of their sub- 
sequent destination, but it is generally reported that they have 
been or are to be sent to the mines. The government of the 
United States has admitted that these violators both of the law of 
nations and of the laws of their own country have no legal claim 
for its protection. Yet they are men, and most of them igno- 
rant or deluded men. It cannot be denied that they are, as such, 
objects of compassion ; and I think I may say, that severe pun- 
ishment inflicted on so many persons for an attempt which has 
ended in a failure so signal, and for an oflence which, however 
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grave, has already been expiated by the lives of a majority of 
those who participated in it, might be regarded as inconsistent 
with feelings of humanity and that generosity of sentiment 
which may not unreasonably be looked for from the sovereign 
of a great nation. This seems to have been the sentiment en- 
tertained by tlie Captain- General of Cuba, under the inflaence 
of which he pardoned sevt'ral of the captives ; ajid her Majesty’s 
government may be assured, that this wise and well-considered 
exercise of clemency and mercy has produced the best eflects in 
this country. He has said, that in the executions ordered by 
him he acted under a conviction of the absolute necessity of 
setting an example which might deter others from the perform- 
ance of acts of similar criminality. That example has been set 
by the infliction of a punishment as prompt as it was awful, by 
the execution of fifty persons. The knowledge of their miserable 
fate has been carried to every man in this country, and spread 
all over the world. 

Is not this enough? Can example be made more terrific? 
Certainly an act of clemency on the part of the Spanish gov- 
ernment could not now be thought a symj)tom of weakness. 
May not the sword of justice be now sheathed without danger, 
and the voice of Christian humanity be allowed to be heard ? 
And even if the Spanish government can entertain no great 
feeling of compassion for these deluded and ofl'ending men 
themselves, is it not highly just and proper to consider that they 
have friends and families, distressed fathers and mothers, weep- 
ing brothers and sisters, all of them unotFending, and some of 
them most respectable persons? Application has been made 
for the interposition of the kind offices of this government from 
fathers, whose sons (thoughtless young men, seduced by the 
eflbrts of Lopez and his associates) eloped from their own 
homes and joined the expedition without the knowledge of their 
friends. I am aware, that, in regard to the results of the Cuban 
invasion, all cause for sympathy and compassion is not on one 
side. I am aware that a general officer in her Majesty’s service 
was slain, and that many Spanish soldiers and Spanish subjects 
lost their lives in defence of their government and of their own 
homes. But the President thinks that it is wise to suffer obliv- 
ion to cover the past. He is anxious for the removal of every 
cause which might tend to keep alive ill-will between the citi- 



THE LOPEZ EXPEDITION. 517 

zens and subjects of the two countries. So long as these pris- 
oners shall continue to be suffering a severe and lingering pun- 
ishment in a foreign land, so long will efforts be constantly 
made by their friends to proeure their release, by appeals to the 
good offices of their government. The tendency of tlicse appli- 
cations can only be to keep alive a very considerable irritation. 
It is in consideration of this, and from a strong wish for the ex- 
tinguishment of all feelings of that kind, that, in the judgment 
of the President, nothing would be more useful than the grant- 
ing of her Majesty’s pardon to the residue of these prisoners, 
and suffering them to return to their own homes. 

Those who were pardoned by the Captain-General of Cuba 
appear to have been among the most })rominent and well-in- 
formed members of the expedition. The friendless are left to 
their fate, although less culpable, as being less informed of their 
duties and obligations. It seems invidious and unjust to make 
distinctions of this kind. You say that the existing belief in 
Spain is, that the result of the expedition has strengthened the 
hands of the Spanish governmejit, and given new security to 
its possession of the island. A similar seritiment prevails, to 
some extent, here. 

We arc not apprised of the disposition which may have been 
made of the prisoners, who, as you state in your No. 62, have ar- 
rived at Vigo. In answer to your inquiry as to whether, in any 
event, and to what extent, assistance in clothing, or other neces- 
saries, might be furnished to such as might need and apply for 
the same on account of the United States, 1 have to remark, 
that it is expected that none of the needy among tlie prisoners 
will be allowed to suffer for want of the necessaries of fife. 
You will accordingly take care that tlieir wants are provided for. 

An application will be made to Congress for an appropriation 
towards defraying any expenses which may thereby be occa- 
sioned. 

I am. Sir, very respectfully, your obedient servant, 

Daniel Webster. 

To D. M. BARKiNOiiR Esq., &c. 
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THE CASE OE THRASIIEE 


Mr. Webster to 3Ir. Barring-er. 

Department of State, Wasliington, December 1.3, 1851. 

Sir, — The object of this despatch is to call your attention 
particularly to the case of John S. Thrasher, a native-born 
citizen of the United States, but for some years past a resi- 
dent in Havana, and there lately tried for high treason or con- 
spiracy, convicted, sentenced to eight years’ confinement to 
hard labor, and sent to Spain in execution of that sentence. 
He has respectable friends and connections in the United States 
who feel much interest for him, and who have pressed his 
case upon the consideration of this department, earnestly in- 
voking the interposition of the government in his behalf. 

It is much to be remetted that Mr. Thrasher has made no 
communication whatever to this department respecting the cir- 
cumstances of his case, so as to enable us to see what are the 
precise grounds of his complaint. 

We have used all the means in our povv(?r to learn the par- 
ticulars, as you will perceive by copies of two letters addressed 
by this department to the American consul at Havana. To 
these letters we have received as yet no answer. A despatch 
on this subject was prepared for you some days ago, but before 
it was delivered to the messenger a communication was re- 
ccived from Mr. Calderon, her Majesty’s plenipotentiary here, 
communicating a copy of a letter of the Governor-General of 
Cuba to him, and also an opinion of the Real Audiencia 
Pretorial (Royal Court of Judicature) upon the construc- 
tion of the seventh article of the treaty between the United 
States and Spain. The translation of these documents has 
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necessarily caused some delay. You will perceive that the 
Spanish authorities of the island represent that Mr. Thrasher 
had been long a resident in Havana ; had become domiciled 
there, and had taken the oath of allegiance to the Spanish 
crown ; and therefore, as they suppose, was answerable to the 
ordinary tribunals of the country for any criminal act commit- 
ted by him. 

This causes it to be the more regretted that he has made no 
communication to the government of his own case, as he un- 
derstands it. He has indeed, through the press, addressed a 
general letter of remonstrance to the government and people of 
the United States, and this is all we hear from him personally. 
Nevertheless, his case has been thought deserving of attention, 
and there is a wish on the part of government to do all which 
may be proper in his behalf. If the oflicial account of the 
Spanish authorities be correct, Mr. Thrasher appears to have 
expatriated hunsetj] and to have become, at least for the time, a 
subject of the Crown of Spain. He had chosen a new govern- 
ment and a now home; and so long as he chose to remain 
under the autliority aiid protection of that government, he 
would s('em to hav(i little right to set up against it any immu- 
nity founded on his original and native character as a citizen of 
the United States. There is no doubt that any one who 
chooses to reside in a country is bound to conform to its laws, 
and is amenable to its tribunals for their violation ; the more 
especially if he has promised subjection and obedience to those 
laws, and taken an oath of allegiance to the sovereign power. 


Mr. Thrasher’s friends insist, nevertheless, that on his trial he 


was deprived of certain privileges secured to citizens of the 
United States by the seventh article of our treaty with Spain 
of 1795. But it may be doubtful whether, after having sworn 
allegiance to the Spanish government, he can longer claim the 
privileges and immunities of an American citizen. In the Unit- 
ed States, as you know, the oath of allegiance is the consum- 
mation of the proceedings by which a foreigner becomes a 
citizen of this country, and renounces all allegiance to every 
foreign government. It may be doubtful, also, whether, if he 
were to be regarded in all respects as an American citizen, the 
provisions of the seventh article of the treaty of 1795 have 
been violated in his case. 
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Probably, under existing circumstances, the most useful course 
for the government of the United States to pursue in his behalf, 
and in order to obtain his release, is to make the same applica- 
tion for him which has been made in favor of the persons con- 
nected with the expedition of Lopez, who have, in like manner, 
been sent to Spain. Ilis case, however, is certainly less fla- 
grant than theirs. They were violent invaders, proceeding to 
Cuba with arms in their hands to make war upon the Spanish 
government and people. He at most could be only guilty of 
some connivance, or secret countenance, of these unlawful pro- 
ceedings. You will perceive, therefore, that his case is one 
more fit for a lenient consideration than that of those with 
whom the project of invasion originated, and who were made 
prisoners in attempting its forcible execution. You will present 
this point as fully as may be to the consideration of the Queen’s 
government, and urge it with earnestness. 

In the instruction of this department, No. 48, considerations 
were presented which it was hoped would prevail on that gov- 
ernment to release those ])ersons who had been taken prisoners 
in the expedition of I-iopez. The expectation that such a re- 
lease would be ordered is now a good deal strengthened by in- 
formation which the department has received, that those of the 
prisoners who were British subjects have already been liberated. 

Mr. Thrasher is represented as an amiable and intelligent 
man, and, as his friends represent the matter, his conduct was 
principally instigated, not so much by sympathy with the invad- 
ers in their general objects, as by a desire to minister to their 
necessities. We cannot judge of this, because we have neither 
any proof nor any statement of the particular acts in which the 
alleged treason or conspiracy consisted. But, however this may 
be, you will present to her Catholic Majesty’s government, in 
as strong a manner as may be consistent with propriety, the 
expediency of pardoning him with the rest, so that nothing may 
remain in the form of lingering punishment of an individual to 
keep alive the recollection of occurrences equally lamented by 
both governments. The unthinking and imprudent have been 
most severely admonished by events ; those who violated the 
law have seen that punishment always awaits such violation ; 
and we may be allowed to hope that the exercise on the part 
of her Majesty’s government of forbearance and clemency will 
not tend to encourage criminal enterprises in future. 
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Her Majesty’s government cannot doubt the motives which 
have actuated that of the United States in preventing and re- 
pressing, to the utmost of its power, these invasions of Spanish 
territory. It cannot doubt its full and perfect disposition to 
fnlfd all its obligations, and to maintain with Spain the most 
friendly relations. And the President directs me to say, that he 
hopes that her Majesty’s government, being thus fully assured 
of the entire good faith of that of the United States, will readi- 
ly listen to the suggestions which I have been directed to 
make in behalf of all the prisoners ; and I repeat, with a still 
more strengthened conviction, the sentiment which 1 expressed 
in my despatch No. 48, that the restoration of perfect harmony 
and solid and durable peace between the two countries will be 
aided and promoted by the release of all these miserable men 
from further imprisonment. 

With a view to its safety and despatch, this instruction is 
sent to you by a special bearer. 

I am. Sir, very respectfully, your obedient servant, 

Daxiul Webster. 

To Haniel Baurinoer, Esq., &c., &.c., Madrid. 


Mr. Webster to the President of the United States. 

Dcpiu tmont of Stuto, Wasliiii<;ton, December 23 , 1851. 

The Secretary of State, to whom has been referred a reso- 
lution of the House of Representatives of the 15th instant, in 
the following words : “ llesoteed, That the President of the 
United States be reqiuisted, so far as in his judgment may 
be compatible with the public interest, to communicate to 
this House any information in possession of the executive 
respecting the imprisonment, trial, and sentence of John S. 
Thrasher, in the island of Cuba, and his right to claim the pro- 
tection of the government as a native-born citizen of the United 

O 

States ” ; has the honor to report to the President, that all the 
official information in possession of this department respecting 
the imprisonment, trial, and sentence of Mr. John S. Thrasher, 
is contained in the despatches of Allen F. Owen, Esquire, late 
United States Consul at Havana, together with a correspond- 
ence between him and the Governor- General of the island of 
Cuba, and in a letter addressed by the Governor-General to 
Don A. Calderon de la Barca, her Catholic Majesty’s Minister 
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in the United States; copies of all of which are herewith trans- 
mitted. 

There is no doubt that Jolin S. Thrasher is a citizen of the 
United States by birth, nor is there any doubt that he has re- 
sided in the island of Cuba for a considerable number of years, 
engaged in business transactions, sometimes as a merchant, and 
sometimes as the conductor of a newspaper press; although the 
precise period and duration of such residence are not known. 
On this point, the department has sought in vain for exact in- 
formation. Mr. Thrasher himself has made no communication 
to this department, although he has, tlirough the press, ad- 
dressed a general letter of remonstrance to the government and 
people of the United States. 

In the letter from the CJovernor of Cuba to her Catholic Maj- 
esty’s Minister in the United States, already mentioned, it is 
stated that he has been, not only a resident in Havana for a con- 
siderable time, but domiciled there by regular proceedings; and 
that lie has, in solemn form, sworn allegiance to the Spanish 
crown. There is no evidence in tlie possession of the govern- 
ment to show what was his purpose with regard to returning to 
his native country, at any fixed or definite: time. Other mem- 
bers of his family arc understood to be, like himself, residents in 
Cuba, his father having gone to that island some years ago. 

These are all the known general facts respecting the nature 
of his residence in Havana, which have come to the knowledge 
of this department. 

It apj)ears that soon after the failure and breaking up of the 
late expedition of Narcisso Lopez, in the invasion of Cuba by 
him and the troops under his command, Mr. Thrasher was ar- 
rested and tried for high treason or conspiracy against the 
crown of Spain, condemned to eight years’ imprisonment to 
hard labor, and sent to Spain in execution of that sentence. 
There is no evidemee in the department to show what were the 
particular acts of treason or conspiracy alleged, or proved, 
against him. We have only the general statement, although 
pains has been taken to ascertain particulars. 

The first general question, then, is, as to his right to exemp- 
tion from Spanish law and Spanish authority, on the ground of 
his being a native-born citizen of the United States. 

general rule of the public law is, that every person of full 
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age has a right to change his domicile ; and it follows, that when 
he removes to another |)lace, with an intention to make that 
place his permanent residence, or his residence for an indefinite 
period, it becomes instantly his place of domicile ; and this is so, 
notwithstanding he may entertain a floating intention of return- 
ing to his original residence or citizenship at some future peri- 
od. The Supreme Court of the United States has decided, “that 
a pin’son who removes to a foreign country, settles himself there, 
and engages in the trade of tluj country, furnishes by these acts 
such evidences of an intention permanently to reside in that 
country, as to stamp him with its national character”; and this 
undoubtedly is in full accordance with the sentiments of the 
most eminent writers, as well as with those of other high judicial 
tribunals, on the subject. No government has carried this gen- 
eral presum|)tion farther than that of the United States, since it 
is well known that hiyidreds of thousands of persons are now 
living in this country who have not been naturalized according 
to the ])ro visions of law, nor sworn any allegiance to this gov- 
ernment, nor been domiciled amongst us by any regular course 
of prociH'.dings. What degree of alarm would it not give to 
this vastly numerous class of men, actually living amongst us 
as inhabitants of the United States, to learn that, by removing 
to this country, they had not transferred their allegiance from 
the governments of which they were originally subjects to this 
government? And, on the other hand, what would be the con- 
dition of this country and its government, if the sovereigns of 
Europe, from whose dominions they have emigrated, were sup- 
posed to have still a right to interpose to protect such inhabitants 
against the penalties which might be justly incurred by them in 
consequence of their violation of the laws of the United States? 
In questions on this subject, the chief point to be considered is 
the animus manendi^ or intention of continued residence ; and 
this must be decided by reasonable rules and the general prin- 
ciples of evidence. If it sufficiently appear that the intention 
of removing was to make a permanent settlement, or a settle- 
ment for an indefinite time, the right of domicile is acejuired by 
a residence even of a few days. 

It is undoubtedly true that an American citizen who goes into 
a foreign country, although he owes local and temporary alle- 
giance to that country, is yet, if he performs no other act 
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changing his condition, entitled to the protection of his own 
government ; and if, without the violation of any municipal 
law, he should be treated unjustly, he would have a right to 
claim that j)rotection ; and the interposition of the American 
government in his favor would be considered as a justifiable 
interposition. But liis situation is comphitely changed, when, 
by his own act, lie has made himself the subject of a foreign 
power. And a person found residing in a foreign country is 
presumed to be there cuiimo mdnendiy or with the purpose of 
remaining; and to relieve himself of the character which this 
presumption tixi's upon him, he must show that his residence 
was only temporary, and accoiripanied all the while with a 
fixed and definite intention of returning. If in that country he 
engages in trade and business, he is considered by the law of 
nations as a merchant of that country; nor is the jiresumptiori 
rebutted by the residence of his wife and family in the country 
from which h<; came. This is the doctrine as laid down by the 
United States courts. And it has been decided that a Spanish 
merchant, who came to the United States and continued to 
reside here, and carry on trade after the breaking out of war 
between Spain and Great Britain, is to be considered an Amer- 
ican merchant, although the trade could be lawfully carried on 
by a Spanish subject only. But the necessity of any presump- 
tion in Mr. Thrasher’s case is entirely removed, if, in fact, he 
actually took out hdters of domiciliation, in order to enable him 
to transact business such as a Spanish subject or a domiciliated 
foreigner can alone transact, and actually swore allegiance to 
the Spanish crown. For the purpose of showing the mode by 
which foreigners are domiciled in the island of Cuba, and the 
duties thereby imposed upon them, and also by what means 
they obtain the ultimate right of naturalization, I have thought 
it worth while to quote at length a translation of the royal 
decree of January 17, 1815, and also the royal colonization 
decree of October 21, 1817. It is understood that no change 
has been made, by royal decrees, in the requirements of the 
Spanish law of domicile and naturalization since the last of 
those periods. 


“ All foreigners belonging to powers and countries that are friendly 
to me, who may wish to establish therrisclves, or who may already be 
established, in the island of Cuba, must produce suitable evidence before 
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the government of said island tliat tlicy profess the Roman Catholic 
religion, and without this indispensahh; (iualiti<;ati()n they will not be 
allowed to become domiciled there ; but my v.nssals in these dominions, 
and those inhabititig the Indies, need not bo compelled to certify to this 
cflect, inasntuch as, in regard to them, there can be no doubt upon this 
point. 

“ Those foreigners who shall be admitted conformably to the provis- 
ions of the foregoing article, shall take the oath of allegiance and vas- 
salage before the governor, by which they shall promise to obey the 
general laws and ordinances of the Indies, to which all Spaniards are 
amenable. 

“ At the expiration of the first five years of residence in the island, 
on the part of foreign colonists, and on their contracting then the obli- 
gation to remain there perpetually, they shall be allowed all the rights 
and privileges of naturalization, equally with such children as they may 
have brought with them, or who may have been born to them in the 
aforesaid island, in order that the same may consequently be allowed to 
hold honorable offices, both civil and military, according to the talents 
of each individual.” 

The same decree also provides that “ a foreigner may reside 
in Cuba for the period of three months without letters of domi- 
cile,” but that on his remaining there without such letters beyond 
the time specified, “ he becomes guilty of disobedience to the 
laws, and amenable to such just jnmishment as, after a close 
examination of the cause, may be imposed on him.” 

Upon the same subject, and in corroboration of the above, 
the royal colonization decree of October 21, 1817, says: — 

“ Letters of domicile shall be issued to any foreign colonist who pro- 
fesses the Roman Catholic religion, and takes the oath of allegiance, 
by means of which, during five years of residence, it shall he optional 
with him (dthcr to return to his own country, or to j)reseiit himself before 
the superior magistrate at the expiration of those five years, for the 
purpose of obtaining his naturalization papers, which will be granted to 
him without any groat formality, in order that, on being thus naturalized, 
he may enjoy all the rights and privileges appertaining to Spaniards, as 
well as his sons and legitimate descendants.” 

On the 6th of March, 1818, the Governor-General, in view 
of the above-mentioned royal decree of October 21, 1817, issued 
a Baudo Reat^ in which it is provided, that, 

“ In the absence of the requisite qualifications in regard to the pro* 
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fcssion of the Catholic faitli, the fact shall bo noted down in the letters of 
domicile, which will then he issued on probation for the term of two 
years. If, at the expiration of those two years, the aj)plicant cannot 
produce satisfactory evidence of his professing our sacred religion, the 
letter of domicile shall be taken away from him, and he will then he 
considered in the light of merely a transient foreigner, and, as such, be 
compelled to leave this island at the expiration of three months, in pur- 
suance of the twenty-eighth article of the royal decree.” 


Bui, in(lef)ejidently of a residence with intention to continue 
such resilience, independently of any domiciliation, indepen- 
dently of the taking of an oath of allegiance, or of renouncing 
any former allegiance, it is well known that by the public law 
an alien, or a stranger born, for so long a time as he continues 
within ihe dominions of a foreign govi'rnment, owe.s obedience 
to the laws of that government, and may be punished for trea- 
soti, or other crintes, as a native-born subject might be, unless 
his case is varied by soiiK' treaty stipulations; but this duty of 
obedience to the laws, arising from local and temporary alle- 
giance, ceases, of course, the moment he transfers himself back 
to his original country. 

All Ameri(*an citizen by birth, owing of course a native alle- 
giance to the United States, going abroad and obtaining no 
resideiK^e under a foreign government, and professing to such 
government no allegianc(‘, and who should yet commit acts of 
hostility or war against this country, would seem to bring him- 
self within the act of Congress which declares that, if any per- 
son or persons owing allegiance to the United States of Ameri- 
ca shall levy war against them, or shall adhere to their enemies, 
giving them aid and comfort, within th(^ United States or else- 
where, he or they shall be adjudged guilty of treason. And the 
reason is plain, since his allegiance in such a case is original 
and native, and has not been transferred, nor lost in any other 
local alh^giance arising from residence elsewhere, but continues 
to be the [irimitive tie which binds him to his country. 

But, as has been already said, every foreigner born, residing 
in a country, ow(!s to that country allegiance and obedience to 
its laws so long as he rmnains in it, as a duty imposed upon 
him by the mere fact of his residence, and the temporary pro- 
tection which he enjoys, and is as much bound to obey its laws 
as native subjects or citizens. This is the universal understand- 
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ing in all civilized states, and nowhere a more established doc- 
trine than in this country. 

Mr. Jefl'erson, when Secretary of State, in his letter to Gou- 
verncur Morris of the 16th of August, 1793, speaking of the 
right of private citizens to make war upon a country with 
which the government of the United States is at peace, says: — 

“ If one cit.iz(jri has a right to go to war of his own authority, every 
citizen has the same. If every citizen has that right, then the nation 
(which is composed of all its citizens) has a right to go to war by the 
authority of its individual citizens. But this is not true, either on the 
general principles of society, or by our Constitution, which gives that 
power to Congress alone, and not to the citizens individually. Then the 
first position was not true ; and no citizen has a right to go to war of 
his own authority ; and for what he does without right, he ought to be 
punished. Indeed, nothing can be more obviously absurd, than to say 
that all the citizens may be at war, and yet the nation at peace. 

“ It has been pretended, indeed, that the engagement of a citizen in 
an enterprise of this nature was a divest mont of the character of citi- 
zen, and a transfer of jurisdiction over him to another sovereign. Our 
citizens are certainly free to divest themselves of that character by 
emigration, and other acts manifesting their intention, and may then 
become the subjects of another ])ower, and free to do whatever the sub- 
jects of that power may do. But the laws do not admit that the bare 
commission of a crime amounts of itself to a divestment of the char- 
acter of citizen, and withdraws the criminal from their coercion. They 
would never prescribe an illegal act among the legal modes by which a 
citizen might disfranchi.se him.sclf; nor render treason, for instance, 
innocent, by giving it the force of a dissolution of the obligation of the 
criminal to his country.” 

This is in accordance with the o])inion of the Circuit Court 
of the United States for Pennsylvania, by whom it was stated, 
in 1793, that, “if one citizen of the United States may take 
part in the present war, ten thousand may. If they may take 
part on one side, they may take part on the other; and thus 
thousands of our fellow-citizens may associate themselves with 
different belligerent powers, destroying not only those with 
whom we have no hostility, but destroying each other. In 
such a case, can we expect peace among their friends who stay 
behind ? And will not a civil war, with all its lamentable train 
of evils, be the natural effect ? ” 

Our citizens, who resort to countries where the trial by jury 
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is not known, and who may there be charged with crime, fre- 
quently imagine, when the laws of those countries are admin- 
istered in the forms customary therein, that they are deprived 
of rights to which they are entitled, and therefore may expect 
the interference of their own government. But it must be 
remembered, in all such cases, that they have of their own free 
will elected a residence out of their native land, and preferred 
to live elsewhere, and under another government, and in a coun- 
try in whi(;h ditl'erent laws prevail. 

They have chosen to settle themselves in a country where 
jury trials are not known ; where representative government 
does not exist; where the privilege of the writ of habeas corpus 
is unheard of; and where judicial proceedings in criminal cases 
are brief and summary. Having made this election, they must 
necessarily abide its conse(jucnces. No man can carry the 
fEgis of his national American liberty into a foreign country, 
and expect to hold it up for his exemption from the dominion 
and antliority of the laws and the sovereign power of that coun- 
try, unless he be authorized to do so by virtue of treaty stipu- 
lations. 

The definition of crimes, the denouncement of penalties for 
their commission, and die forms of proceeding by which guilt 
is to be ascertained, are high prerogatives of sovereignty, and 
one nation cannot dictate them to another without being liable 
to the same dictation herself. 

The friends of Mr. Thrasher interpose in his behalf the sev- 
enth arlicle of the treaty of 1795, which declares that, in all 
cases of offences committed by any citizen or subject of the 
one party within the jurisdiction of the other, the same shall 
be prosecuted by order and authority of law only, and accord- 
ing to the regular course of jirocecding in such cases. They 
shall also be allowed to employ such advocates as they may 
judge proper before the tribunals of the other party, who shall 
have free access to be present at the proceedings in such causes, 
and at the taking of all examinations and evidence which may 
be exhibited in the said trials. 

As the public law, however, does in no case impart to for- 
eigners residing in any country privileges which are denied to 
its own citizens or subjects, except, perhaps, that of leaving 
the country, it may be thought doubtful whether, by the arti- 
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cle of the treaty referred to, the parties could have contemplat- 
ed any thing more than to place citizens of the United States 
within Spanish jurisdiction on an equality with Spanish subjects, 
and Spanish subjects in the United States on an equality with 
our own citizens, in criminal proceedings. A citizen of Spain 
in this country might complain, perhaps, of a trial by jury here, 
because of the supposed partialities and prejudices of juries; 
while an American in Spain complains of condemnation, in 
summary form, by judges, without the intervention of a jury 
to ascertain his guilt. The question arising on the latter clause 
of this seventh article of the treaty with Spain may not be 
entirely clear or free from difficulty, especially when it is known 
that the minister who negotiated this treaty on the part of the 
United States appears to have attached considerable impor- 
tance to this right of selecting and employing counsel. Mr. 
Thomas Pinckney, the American negotiator, says, in a letter 
on the subject of the treaty, that the first part of this seventh 
article was taken from the sixteenth article of our treaty with 
Prussia, and that he added the latter part because he consid- 
ered it a good sti])ulation in all situations, but j)articularly 
in Spain. 

We can readily imagine why it should have been stipulated 
in the treaty, that the trial of an American citizen in Spain 
should be open and public, because we know that, as late as 
the year 1795, there existed in Spain an ecclesiastical jurisdic- 
tion, having power over life and death, whose proceedings 
were always secret. Whether it was intended by the parties 
that this right of selecting counsel in the case of the arrest or 
the trial of an American citizen, for treason, or other crime 
against the civil law, should extend further, or be broader, 
than in the case of a Spanish subject prosecuted for a simi- 
lar offence, may be matter of doubt and controversy. The 
view which the Spanish courts of the highest jurisdiction 
take of it, may be seen by the communication of the Royal 
Court of Judicature accompanying the letter of the Governor- 
General to Mr. Calderon. But, however all this may be, the 
general question still returns, whether this right secured by trea- 
ty, whatever it is, be not justly limited to such persons as are 
at the time in all respects American citizens, having never vol- 
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untarily changed their domicile or taken upon themselves a' 
new allegiance. 

In this view of the case, it might therefore be asked wheth- 
er, if Mr. Thrasher had been a native-born subject of her Cath- 
olic Majesty, his trial and its result would have been different 
from what they actually were. 

If indeed Mr. Thrasher, in his arrest and trial, did not enjoy 
the benefits which native-born Spanish subjects enjoy in like 
cases, but was more harshly treated, or more severely punished, 
for the reason that he was cw native-born citizen of the United 
States, it would be a clear case of the violation of treaty obli- 
gations, and would demand the interposition of the government. 
There exists in this department no proof of any such extraor- 
dinary treatment of Mr. Thrasher. It may have taken place. 
In the absence of all other information, reference is made on 
that point, as well as on all the rest of the case, to the letter 
of the Governor-General of Cuba to Mr. Calderon, her Catho- 
lic Majesty’s Minister Plenipotentiary to this government. 

P'or the further information of the House of Representatives, 
I also transmit herewith a copy of the despatch of the 13th 
instant, from this department to the Minister of the United 
States at Madrid, and of despatches to the acting consul at 
Havana of the 12tli and 28th of November last. 

Daniel Webster. 


To THE President. 
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To the Rev. Louis Divig'ht, Secretary of the Prison Discipline 

Society. 

Wiisliini^ton, May 2, 1830. 

Sill, — I have received your letter of tlie 19th of April, ask- 
ing my opinion upon several questi^ins, all relative to the sub- 
ject of imprisonment for debt. I am quite willing to express 
my general opinions on that interesting subject, although they 
are not so matured as to be entitled to intluence other men’s 
judgments. The existing laws, I think, call loudly for revision 
and amendment. Your first four questions seek to know what 
I think of imprisonment for small sums. I am decidedly 
against it; I would carry the exemption to debts of thirty or 
forty dollars, at least. Individual instances of evil or hardship 
might, I am aware, follow from such a change; but I am per- 
suaded the general rcssult would be favorable, in a high degree, 
to industry, sobriety, and good morals, as well as to personal 
liberty. 

You ask, in the next place, what I think of imprisonment for 
debt in any case, where there is no evidence of fraud. Certainly 
I am of opinion that there should be no imprisonment for debt, 
where it appears that no fraud has been practised, or intended, 
either in contracting the debt or in omitting to pay it. But 
then it seems to me, that, when a man does not fulfil a lawful 
promise, he ought to show his inability, and to show also that 
his own conduct has been fair and honest. He ought not to be 
allowed merely to say he cannot pay, and then to call on the 
creditor to jn'ove that his inability is pretended or fraudulent. 
He ought to show why he does not and cannot fulfil his con- 

45* 



534 


IMPRISONMENT FOR DEBT. 


tract, and to give reasonable evidence that he has not acted 
fraudulently ; and, this being done, his person ought to be held 
no longer. In the first place, the creditor is entitled to the oath 
of his debtor, and, in the next place, to satisfactory explanation 
of any suspicious circumstances. 

There are two sorts of fraud, either of which, when proved, 
ought to prevent a liberation of the person ; namely, fraud in 
contracting the debt, and fraud in concealing, or making way 
with, the means of payment. And the usual provisions of the 
bankrupt act ought to be added, that no one should be discharged 
who is proved to have lost money in any species of gaming ; 
and I should include in this class all adventurers in loUeries. 
Having tendered his own oath, and made just explanation of 
any circumstances of suspicion, if there be such, and not hav- 
ing lost money by gaming, the debtor ought to be discharged 
at once ; which answers another of your questions ; for the de- 
tention of thirty days before the oath can be taken appears to 
me wholly useless. 

You are pleased to ask, whether, in my judgment, Christians 
can, with a good conscience, imprison, either other Christians, or 
infidels. He would be very little of a Christian, I think, who 
should make a difibrence, in suc.h a case, and be willing to use 
a degree of severity towards Jew or Creek which he would not 
use towards one of his own faith. Whether conscientious men 
can imprison any body for debt, whom they do not believe dis- 
honest or fraudulcni, is a question which every man, while the 
law allows such imprisonment, must decide for himself. In 
answer to your inquiry, whether I have found it necessary to 
use such coercion in regard to debts of my own, I hav(^ to say, 
that I never imprisoned any man for my own debt, under any 
circumstances; nor have I, in fivc-and-twenty years’ profes- 
sional practice, ever recommended it to others, cxcej)t in cases 
where there was manifest proof, or violent and unexplained sus- 
picion, of intentional fraud. 

Imprisonment for debt, my dear Sir, as it is now practised, is, 
in my judgment, a great evil ; and, it seems to me, an cfibctual 
remedy for the larger part of the evil is obvious. Nineteen 
twentieths of the whole of it would be relieved, in my ojiinion, 
if imprisonment for small debts were to be abolished. That ob- 
ject I believe to be attainable ; and to its attainment, I think, 
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the main attention of those who take an interest in the subject 
should be directed. Small credits are often given, on the confi- 
dence of being able to collect the debt by the terrors of the jail; 
great ones, seldom or never. 

Three simple provisions would accomplish all, in my opinion, 
that may be considered as absolutely required to a just state 
of the law respecting imprisonment for debt in Massachu- 
setts : — 

1. That no imprisonment should be allowed, when the debt, 
exclusive of costs, did not amount to thirty dollars. 

2. That there should be no necessity of imprisonment for 
thirty days, as preliminary to taking the poor debtor’s oath; nor 
any longer detention than such as is necessary to give parties 
notice, and time to prepare for examination ; and that a conven- 
ient number of magistrates in every county should, for the 
purpose of administering the oath, be appointed by the gov- 
ernment; and that such magistrates should be clothed with 
such further powers as might be. thought exj)edient, in order to 
enable them to make a thorough investigation of the fairness or 
fraud of the debtor’s conduct. 

3. Tliat, in cases where the debtor had been discharged, if the 
creditor would make oath to newly discovered evidence, proving 
original fraud, or to his belief that the debtor had subsequently 
received property, and concealed or withheld the same from his 
creditors, it should be competent to such creditor to have inves- 
tigation of such charge, and, if made out, to have execution 
against the person, and if not made out, that the creditor should 
pay the cost of the proceeding. 

Other provisions might doubtless be useful; but if these three 
alone could be obtained, ih(‘y would, in a great measure, clear 
the jails of debtors, and give general satisfaction, I have no 
doubt, to creditors. 

I ought to add, that the imprisonment of females in the com- 
mon jails, for mere debt, is a barbarism which ought not to be 
tolerated. Instances of such imprisonment, though rare, do yet 
sometimes occur, under circumstances that shock every humane 
mind. In this respect, the law ought, in my judgment, to be 
altogether reformed. 
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To John Bolton^ Esq.^ of Georgia. 

New York, May 17, 1833- 

My DEAR Sir, — I have received your letter of last evening, 
requesting me to state my opinion of the powers of Congress on 
the subject of slaves and slavery ; and of the existence of any 
wish or design, on the jiart of Northern men, to interfere with 
the security or regulation of that spe(;ies of property. 

My sentiments on this subject, my dear Sir, have been often 
publicly expressed; but 1 can have no objection to repeat the 
declaration of them, if it be thought by you that sucli a dec- 
laration might, in the smallest degree, aid the friends of the 
Union and the Constitution, in the South, in dispelling preju- 
dices which are so industriously fostered, and in quieting agita- 
tions so unnecessarily kept alive. 

In my opinion, the domestic slavery of the Southern States 
is a subject within the exclusive control of the States them- 
selves; and this, 1 am sure, is the opinion of the whole North. 
Congress has no authority to interfere in the emancipation of 
slaves, or in the treatment of them in any of the States. This 
was so resolved in the House of Representatives, when Con- 
gress sat in this city in 1790, on the report of a committee con- 
sisting almost entirely of Northern members ; and I do not 
know an instance ol the expression of a dill’erent opinion, in 
either house of Congress, since. I cannot say that particular 
individuals might not possibly be found who suppose that 
Congress may possess some power over the subject, but I do 
not know any such persons, and if there be any, 1 am sure 
they are few. The servitude of so great a portion of the popu- 
lation of the South is undoubtedly regarded at the North as a 
great evil, moral and political ; and the discussions upon it 
which have recently taken place in the legislatures of several of 
the slaveholding States have been read with very deep interest. 
But it is regarded, nevertheless, as an evil, the remedy for which 
lies with those legislatures themselves, to be provided and ap- 
plied according to their own sense of policy and duty. The 
imputations which you say, and say truly, are constantly made 
against the North, are, in my opinion, entirely destitute of any 
just foundation. I have endeavored to repel them, so far as has 
been in my power, on all proper occasions ; and for a fuller ex- 
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pression of my own opinions, both on the power of Congress 
and on the groundless charges against Northern men, I beg 
leave to refer you to my remarks in the debate on Mr. Foot’s 
resolutions, in 1830. 

I am, my dear Sir, with much true regard, your obedient 
servant, 

Daniel Webster. 


To Messrs. Baring Brothers Sf Co. 

London, October 16, 1839. 

Gentlemen, — I have received your letter, and lose no time in 
giving you my opinion on the question which you have submit- 
ted for my consideration. The assertion and suggestions to 
which you refer, as having appeared in some of the public prints, 
had not escaped my notice. 

Your first inquiry is, “ whether the legislature of one of the 
States had legal and constitutional power to contract loans at 
home and abroad.” To this I answer, that the legislature of 
a State has such power ; and how any doubt could have arisen 
on this point it is difficult for me to conceive. 

Every State is an independent, sovereign, political commu- 
nity, except in so far as certain powers, which it might other- 
wise have exercised, have been conferred on a general govern- 
ment, established under a written constitution, and exercising 
its authority over the people of all the States. This general 
government is a limited government. Its powers are specific 
and enumerated. All powers not conferred on it still remain 
with the States or with the people. The State legislatures, 
on the other hand, possess all usual and ordinary powers of 
government, subject to any limitations which may be imposed 
by their own constitutions, and with the exception, as I have 
said, of the operation on those powers of the Constitution of 
the United States. 

The powers conferred on the general government cannot, of 
course, be exercised by any individual State ; nor can any State 
pass any law which is prohibited by the Constitution of the 
United States, 
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Thus no State can by itself make war, or conclude peace, or 
enter into alliances or treaties with foreign nations. In these, 
and in other important particulars, the powers which would 
have otherwise belonged to the State can now be exercised only 
by the general government, or the government of the United 
States. Nor can a State pass a law which is prohibited by its 
own constitution. But there is no provision in the Constitu- 
tion of tile United States, nor, so far as I know or have under- 
stood, in any State constitution, prohibiting the legislature of a 
State from contracting debts, or making loans either at home 
or abroad. Every State has the power of levying and collecting 
taxes, direct and indirect, of all kinds, except that no State can 
impose duties on goods and merchandise imported, that power 
belonging exclusively to Congress by the Constitution. That 
power of taxation is exercised by every State, habitually and 
constantly, according to its own discretion and the exigencies 
of its own government. 

This is the general theory of that mixed system of govern- 
ment whi(th prevails in America. And as the Constitution of 
the United States contains no prohibition or restraint on State 
legislatures in regard to yaking loans, and as no State consti- 
tution, so far as known to me, contains any such prohibition, 
it is clear that, in this respect, those legislatures are left in the 
full possession of this power, as an ordinary and usual power of 
government. I have seen a suggestion, that State loans must 
be regarded as unconstitutional and illegal, inasmuch as the 
Constitution of the United States has declared that no State 
shall emit bills of credit. It is certain that the Constitution 
of the United States does contain this salutary prohibition ; but 
what is a bill of credit ? It has no resemblance whatever to a 
bond, or other security given for the payment of money bor- 
rowed. The terra bill of credit is familiar in our political his- 
tory, and its meaning is well ascertained and settled, not only 
by that history, but by judicial interpretations and decisions 
from the highest sources. 

For the purpose of this opinion, it may be sufficient to say, 
that bills of credit, the subject of the prohibition in the Constitu- 
tion of the United States, were essentially paper money. They 
were paper issues, intended for circulation and for receipt into 
the treasury as cash, and were sometimes made a tender in pay- 
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ment for debts. To put an end at once and for ever to evils of 
this sort, and to dangers from this source, the Constitution of 
tlic United States has declared, that no State shall emit bills 
of credit, nor make any thing but gold and silver a tender in 
payment of debts, nor pass any law which shall impair the 
obligation of contracts. All this, however, proves, not that 
States cannot contract debts, but that, when contracted, they 
must pay them in coin, according to their stipulation. The 
several States possess the power of borrowing money for their 
own internal occasions of expenditure, as fully as Congress 
possesses the power to borrow in behalf of the United States, 
for the purpose of raising armies, equipping navies, or perform- 
ing any other of its constitutional duties. It may be added, 
that Congress itself fully recognizes this power in the States, 
as it has authorized the investment of large funds, which it 
held in trust for very important purposes, in certificates of 
State stocks. The security for State loans is the plighted faith 
of the State, as a political community. It rests on the same 
basis as other contracts with cstablislied governments, the same 
basis, for example, as loans made by the United States, under 
the authority of Congress ; that is to say, the good faith of the 
government making the loan, and its ability to fulfil its en- 
gagements. The State loans, it is known, have been contracted 
principally for the purpose of making railroads and canals ; and 
in some cases, although I know not how generally, the income 
or revenue expected to be derived from these works is directly 
and specifically pledged, and in others very valuable tracts of 
land. It cannot be doubted that the general result of these 
works of internal improvement has been, and will be, to en- 
hance the wealth and ability of the States. 

It has been said, that the States cannot be sued on these 
bonds. But neither could the United States be sued, nor, as 
I suppose, the crown of England, in a like case. Nor would 
the power of suing give to the creditors, probably, any substan- 
tial additional security. The solemn obligation of a govern- 
ment, arising on its own acknowledged bond, would not be 
enhanced by a judgment rendered on such bond. If it cither 
could not or would not make provision for paying the bond, it 
is not probable that it could or would make provision for sat- 
isfying the judgment. 
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The States cannot rid themselves of their obligations other- 
wise than by the honest payment of the debt. They can pass 
no law impairing the obligation of their own contracts. They 
can make nothing a tender, in discharge of such contracts, but 
gold and silver. They possess all adequate power of providing 
for the case, by taxes and internal means of revenue. They 
cannot get round their duty, nor evade its force. Any failure 
to fulfil its undertakings would be an open violation of public 
faith, to be followed by the penalty of dishonor and disgrace; 
a penalty, it may be presumed, which no State of the Ameri- 
can Union would be likely to incur. 

I hope I may be justified by existing circumstances in closing 
this letter with the expression of an opinion of a Inore general 
nature. It is, that I believe the citizens of the United States, 
like all honest men, regard debts, whether public or private, and 
whether existing at home or abroad, to be of moral as well as 
legal obligation ; and I trust I may appeal to their history, 
from the moment when those States took their rank among 
the nations of the earth to the present time, for proof that this 
belief is well founded. If it were possible that any one of the 
States should at any time so entirely lose her self-respect, and 
forget her duty, as to violate the faith solemnly pledged for her 
pecuniary engagements, I believe there is no country upon earth, 
not even that of the injured cuMlitor, in which such a pro- 
ceeding would meet with less countenance or indulgence than 
it would receive from the great mass of the American people. 

I have the honor to be. Gentlemen, your obedient servant, 

Daniel Webster. 


To the Duke of Rutland. 

London, November 16, 1839. 

My dear Duke, — I am obliged to you for the respectful 
manner in which, presiding at the meeting of the Waltham 
Agricultural Association, you were pleased to refer to our con- 
versation at Belvoir, and I have still 'higher ])leasnre in noticing 
the just and liberal sentiments expressed by you on that occa- 
sion respecting the relations of our respective countries. Such 
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Bcntiments, I assure you, will be heartily reciprocated on our 
side of the Atlantic. England and the United States are not 
only the two most commercial countries in the world, but they 
are also those two which have the greatest degree of intercourse 
with each other. This will strike any one who shall compare 
tlje small amount of annual trade between England and France 
with the great amount of that between England and the United 
States, and yet France is within sight of England, with thirty- 
three or thirty-four millions of peo})le, and the United States 
are three thousand miles off, with half that amount of popu- 
lation ; and, notwithstanding the progress which may be ex- 
pected in some branches of manufactures in America, there 
is no reason to doubt that this intercourse will continue, and 
perhaps be increased by the rapid increase of population in 
America. While the United States continue to import British 
commodities, it is evidently the interest of England that her 
customers should increase both in numbers and in the ability 
to buy and consume her j)roducts. On the other hand, every 
intelligent person in America s(?es, not only th(^ evils which 
would ensue from any interruption of the harmony existitig 
between the two countries, but the erabaiTassments, also, which 
must be felt in America, whenever any disasters occur suliicicnt 
to derange the general prosperous course of trade and business 
in England. 

The intimate relations of commerce subsisting between the 
two countries, the well-known laws of trade and exchange, and 
the important fact that both countries use, to a great extent, a 
representative jiaper currency, necessarily cause any great em- 
barrassment which may be felt in one to be extended to the 
other. Your Grace was quite riglit, 1 think, in your observa- 
tions on the subject of corn. America is indebted to England 
in various ways, and is likely to remain so, while the interest of 
money remains much lower in the latter country than in the 
former. Wc have this year a most abundant wheat crop ; and 
if England should have occasion to import corn or flour, both 
countries would be benefited by her taking her supply from us. 
We should be paying so much of our debt, and she would be 
receiving her supply without the necessity of sending abroad 
specie; and it is undoubtedly true that th5 short crop in Eng- 
land last year, leading to so heavy an export of gold and silver 
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“to the Continent, most seriously affected commercial business 
in the United States, as well as in England. 

Let us hope, my dear Duke, that Ixdween two Christian na- 
tions speaking the same language, having the same origin, 
enjoying the same literature, and connected by these mutual 
ties of interest, nothing may ever (wist but peace and harmony, 
and the noble rivalship of accomplishing most for the general 
improvement and hap})iness of mankind. 

Allow me to close this letter with an invitation, which, if 
given some years ago, would have passed for mere compliment; 
and that is, that you will (;oine tind s(!e us. You are fond of 
excursions by sea. Eighteen or twenty days will take you from 
Belvoir Castle to the Falls of Niagara, and you may see much 
of America this side of the Alleghanies, and something of what 
is beyond, and return to England in a ))criod hardly lofiger than 
an ordinary recess of Parliament. Nature has done much in 
America which is worthy to attract your notice. Man, I hop(‘, 
has done something; and at any rate, you and your connections 
and friends would he snia^ of u'ceiving that resp('ctful and hearty 
w('lc(mie to which your character and your hosj)itality to others 
so well entitle you. 

t have the honor to be, my dear Duke, very faithfully yours, 

DaNIKU ay EBST l'.H. 


To M. SL Clair Clarke^ Win. S. Murphy^ and Hudson 3L (kirland. 

Dopartment of State, March L‘7, 1841. 

Gentlemen, — It is the desire of the lYesidtmt to be fully 
ac(|uainted with the state of progress in whitth the ptiblic 
works now are, and with the dt'gree of skill, fidi'lity, tind econ- 
omy with which these works ;ire carried on. J^\)r this pur- 
pose he has appointed you a commission of examiinition and 
inquiry, and he wishes you to direct your attention to the fol- 
lowing points : — 

1st. AYhat is the number of persons employed on the public 
buildings now in progress in the city, exclusive of laborers? 
This is the more hecc^ssary, as many of those persons hold 
offices not created by specific provisions of law. 
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2c]. What is the; respce'tive duty of each of those persons? 

dd. Wliat prices are paid to them for their services, and 
whether in any case the com))ensation is unreasonably large. 

4 til. Whether there has been, or is, any just ground of com- 
plaint against those persons, or any of them, either in regard 
to their own diligence and skill, or in regard to their treatment 
of laborers employed by them. 

If you have any reason to suppose that any one has been 
guilty of misconduct, you will state the charge to him, and give 
him an opportunity to answer it; and will report no evidence 
of which the party shall not have had notice. You will in- 
quire; into no man’s jiolitieal opinions or ))referenct;s ; but if it 
be alleged that any p(;rson, having the power of employing and 
dismissing laborers, has used that power either in employing 
or dismissing with any reference to the political opinions of 
those; who may have bi'cn employed or dismissed, or for any 
jiolitic.al or party object wliatevea*, or in any other way violated 
his duty for party or eh'ctiouccring jiurpose's, you will inquire 
into the truth of such silggestiou; anti if you find reason to 
think it well founded, in any case, you will state the particular 
facts or circumstance's on which your opinion is foemded. It 
is not inleaided that this commission shall be of long continu- 
ance, nor be attended with any ceensiderablc expense. \ou 
will use as much despatch, the‘ri:fore, as the nature of the case 
will allow, and make report to this department. 

A re'asonalde sum will be; allowed you for your time and 
servie'.e, out of the appropriated fund. 

By the President’s order. 

.Dam HU WnasTUK, Secretary of Stale, 


To Messrs. John Haven ami others, 

Washhigton, Janusjry 3 , 1844. 

(Jhntlkmen, — I have received your letter requesting permis- 
sion to present my name to the people as a candidate lor the 
ollice of President of the United States, subject to the luture 
wise, deliberate action of the Whig National Convention of 
1844. 

It would be disingenuous to withhold an expression of the 



544 TO HIS POLll'ICAL FRIENDS IN NEW HAMPSHIRE. 


grateful fetjlings awakened by a letter, eontainiiig siieh a re- 
quest, so very iiuriK^rously signed, and coming from among 
those wlio have known me throngli life. No one can be insen- 
sible to the distineiion of bt‘ing regarded by any respectable 
number of his fellow-citizens us among those from whom a 
choice of President might be made with honor and safety to 
the country. The ollice of President is an office, the impor- 
tance. of which cannot be too highly estimated. lie who fills it 
iiec('ssarily exercises a great influence, not only on all the do- 
mestic interests of the country, on its foreign relations, and the 
support of its honor and character among the nations of the 
earth, but on that which is of the very highest import to the 
happiness of the people, the maintenanc(' of tlie Constitution 
itself, and the prosperous continuance of the government un- 
der it. 

Our systems are pe(-uliar; and while capable, as experhmee 
has shown, of producing the most favorable results, under a 
wise and cautious administration, they are, nevertheless, ex- 
posed to })e(ailiar dangers. 

We have six-and-twenty 8tat(‘s, each ])ossessing within itself 
powers of government, limited only by the (Constitution of the 
United States; and we have a geiu'ral govc'rmmmt, to which are 
confided high trusts, to be exercised for the benefit of the people 
of all the States. It is obvious that this division of powfTs, 
itself the u'sult of a novel and most dt^licate political operation, 
can be preserved only by the exenfise of wisdom and pure 
patriotism. The (.‘onstitution of the United States stands on 
the basis of the people’s choice. It must remain oji that basis 
so lontf as it remains at all. The veneration and love which 
are entertained for it will be increased by every instance of 
wise, prudent, impartial, and parental administration. 

On the otlier hand, they will be diminished by every admin- 
istration which shall cherish local divisions, devote itself to local 
interests, seek to bend the influence of the goverjiment to per- 
sonal or partisan purposes, or which shall forget that all patriot- 
ism is false and spurious which does not look with equal eye to 
the interests of the whole country, and all its parts, presemt and 
to come. I hardlv know what an American statesman should 

•J 

so much deprecate, on his own account, as well as on account 
af his country, as that the Constitution of the United States, 
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now tlie glory of our country and tlie admiration of the world, 
ttliould become weakened in its foundations, perverted in its 
principl(?s, or fallen and sunk in a nation’s regard and a na- 
tion’s hopes, by his own lollies, (;rrors, or mislakes. The Con- 
stitution was made lor the good of the (country; this tliii people 
know. Its faithful administration promotes that good; this the 
people know. The people will themselv(;s delend it against all 
foreign powers, and all open force, and th(‘y will rightfully hold 
to a just and soleiiin account those, to whom they may com- 
mit it, and in whose hands it shall be tound to be shorn of a 
single beam of its honor, or derprived of a particle ol its ca- 
})acity for ust‘.fulness. It was made for an hoiu’st people, and 
they exj)ect it to b(^ honestly administcn’c'd. At the j)r(;sent mo- 
nnmt, it is an objetT of gema'al n‘spe(,‘t, coniidtaicc', and atlec- 
tion. Ciuestions have arisen, how(!V('r, and are likely to arise 
again, U[)Oii tlu; extent of its powers, or upon the line which 
separati's the functions of tiie general govt'rnment from those 
of the State govc'i’iiments ; and tlu'se questions will retpiire, 
whenever tlu'y may occur, not only tirmness, but much discre- 
tioji, ])rudence, and imj)artiality, at tin* hand ot the national 
executive'. Tlxtreiiui c(.)unsels or extreme opinions on either 
side would bt' v(‘ry likt'ly, if followed or adopted, to break up 
the well-adjust('d balance of the wlioU'. And he who has the 
greatest contidence in his t)wn judgment, or the strongest reli- 
ance on his own good fortune, may yet be well ditiident ol his 
ability to discharge tlu; duties of his trust in such a manner as 
shall [)revent the public [)ros])erity, or advance his own repu- 
tation. 

Hut, Centlemen, whiles lh(^ ollice of rresident is quite too 
high to be sought by perscnial solicitation, or lor private t'uds 
and objects, it is not. to bi* decrmetl, il j^rollerexl by the volun- 
tary (h'sire of a free' pe'ople. 

It. is now more than thirty years since you and your fe'llow- 
citizens of Ne'W namj)shire assigne'el me a part in political 
aliairs. i\ly public conduct since' that period is known. IMy 
oj)inieyis on the great epiestie)ns now most intere'sting to the 
country are well known. The eonstitutional prine-iples which 
I have; ende;avori;d to maintain arc also known. If these prin- 
ciples and these opinions, now not like'ly to be matenially 
changed, should recommend me to further marks of public re- 
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gard and confidence, I should not withhold myself from com- 
pliance with the general will. 

Hut I have no pretensions of my own to bring forward, and 
trust that no friends of mine would, at any time, use my name 
for the purpose of preventing harmony among those whose gen- 
eral political opinions concur, or for any cause whatever but a 
conscientious regard to the good of the country. It is obvious, 
GentU'men, that, at the present moment, the ti'iidmicy ol opin- 
ion among tluisii to b(i represented in the convention is gener- 
ally and strongly set in another dircadion. 1 think it my duty, 
therefore, under existing circumstances, to najiu'st those who 
may feel a preh'rence for me not to indulge in that preference, 
nor ojipose any obstacle to the leading wishes of political 
friends, or to united and cordial ctforts for the aceomplislmient 
of those wishes. 

The election of the next autumn must involve, in general, 
the same principles, and the same questions, that belonged to 
that of 1840. 'J’hc cause I conceive to be the true cause of the 
country, its permanent prosperity, and all its great interests; 
the cause of its ])eacc and honor; tlie cause of good govern- 
ment, true liberty, and the preservation and integrity of the 
Constitution ; and none should di‘spair of its success. 

I am. Gentlemen, with sentiments of sincere regard, your 
obliged and obedient servant, 

Daniel Webster. 


To the Hon, Thomas IT, Perkins and others^ Citizens of Boston, 

tyasliin^^ton, A]>ril 0, 1850, 

Genti.rmen, — It would be in vain that I should att(unpt to 
express the gratification which 1 have derived from your letter 
of the 25th ultimo. That gratification arises not only from its 
manifestation of personal regard and confidence, but espt'cially 
from the evidence which it affords that my public conduct, in 
regard to important pending questions, is not altogidher, disap- 
proved by the people of Massachusetts. Such a letter, with 
such names, assurers me that I have not erred in judging of the 
causes of existing discontents, or their proper remedy, and en- 
courages me to persevere in that course which my deepest con- 
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vict.ioris of duty hav(^ Ral mo to adojyt. The country needs 
pacification ; it needs the restoration of mutual respect and har- 
mony between the people in one part of the Union and those 
in another. And, in my judgimait, theuj is no sutlicient cause 
for the continuanc(^ of tlie ('xisting alienation ))etw{'en the North 
and tlie South. If we will look at things justly and calmly, 
there are no (;ssential ditrerenees, ('itlua* of intert'st or opinion, 
which are irreconcilable or incapabh; of adjustment. So far 
as the (piestion of slav(‘ry or no slav('ry appli('S to the newly 
accjuired territori('s, then' is, in my judgment, no r('al and prac- 
tical point of importance in disput(‘. Then^ is not, and there 
cannot be, slavery, as I firmly Ix'lieve, ('ithi'r in California, New 
Mexico, or Utah. And, if this be .so, why continue the con- 
troversy on a mere abstraction ? 

The other disturbing questions respect the rc'storation of fugi- 
tive slaves, and slavery in the District of Columbia ; and I know 
no reason why just and fair measures, all within the undoubted 
limits and requisitions of the Constitution, might not be adopt- 
ed, which should give, on these subjiu'ts, general satisfaction. 
At any rate, we should make the atteirqit, because, so long as 
these dissensions continue, they (*mbarrass the govc'rninent, in- 
ti'iTupt the quiet of the ])eoj)le and alarm their fears, and render 
it highly iirqirobable that important acts of legislation, alTecting 
great objects, and in which the whole country is deeply inter- 
ested, can be accomplished. Indeed, the ordinary operations, 
essential to the existence of the government and its daily ad- 
ministration, meet with cheeks and hinderanees hitherto alto- 
geth(‘r unprecedented. We must return to our old feelings of 
conciliation and U'gard ; we must refresh ourselves at those pure 
fountains of mutual esteem, common jiatriotism, and fraternal 
confidence, whose beneficent and healing waters so copiously 
overtlowed the land through the struggle of the Revolution, and 


in the early years of the government. The day has come when 
we should open our ears and our hearts to the advice ol the 
gu'at Father of his Country. “ It is of ijifinite moment,” said ho, 
“ that you should properly estimate the immcmse value of your 
national union to your collective and individual happiness; 
that you should cherish a cordial, habitual, and immovable at- 
tachment to it; accu.storning yourselves to think and speak of it 
as of the palladium of your political safety and prosperity; 
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watching for its preservation with jealous anxiety ; diseoinite- 
riancing whatever may suggest even a suspicion that it can in 
any event be abandoned; and indignantly frowning upon the 
first dawning of evt'ry atlempt to alienate any portion of our 
country from the rest, or to (‘nfei^ble the sacred ties wliieh now 
link together the various parts.” 

Notwithstanding what may occasionally apjiear on th(' sur- 
face, the American mind is d('(‘ply indiiu'd with tlu' spirit of 
this adviei'. The people, when serious danger thu'ateiis, will, 
in my ojiinion, stand fast by tlu'ir gov(‘rimi('nt. 4’h('y will suf- 
fer no im})airing of its tbundation, no overthrow of its eoluiuus, 
no disorguniz'ation of its structnu'. The Tfuion and the Con- 
stitution art^ to stand, and what we hav<' to do is so to admin- 
ister the gov('rnment tluit all imm sliall b(‘ made more and more 
sensible of its bemdieent operations and its iiu'st iniable, value. 

It is not ina[)j)ropriate that I shouKl acteompaiiy this answaT 
to yt)ur letter by tin; copy of a' reccuit corrc'spoiuhaice between 
the. Jlon. Hugh N. tSniith, .Delegate, from New' JNb'xico, now in 
this city, and myself 

.1 have tin; honor to be, CenthaiKMi, with profound regard, 
your obliged fellow-citizen, and obedient, hum bit' servant, 

Damiu. Wmss'rini. 


To the Hon. Hugh N. Smithy Delegate from jSem Mexico, 

AVa.sliiii!.'lon, April S, 1S50. 

DioAfi Sni, — I beg haive. to present, you with a copy of my 
sp('ech (h.'livered in the Senate on tln^ 7th of March last, and to 
draw' your attention to the remarks mad(.^ by me. on that occa- 
sion upon th(^ g(‘n(‘ral character of tin; country of Nkwv M(‘\ico, 
and its adaptation to slave labor, Yb>u hav(‘ beem a U'sident in 
the country for several years, and, as 1 hav(‘ luuh'rstood you to 
say, have traversed it from end to end. You- an' a native of 
oiu* of the slave States of this Union, and of course acipiainted 
with the usind cost of slave labor, and tin; modes of cultivation 
to whi(‘h it may be properly applied. You are, therefore, I am 
sure, quit(^ comjieb'ut to express an opinion entitled to respect . 
on the points that I have suggested. 
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I will be obliged to you also to stat,(' what the fact is, at the 
present time, respecting the exislence of slavery in New Mexico, 
and whether the existing laws and constitution of the country 
allow it. 

I have the honor to be, ruy dear Sir, your obedient servant, 

Daniel Webster. 


To the Hon. Daniel Webster. 


Wasliiiigton, April 9, 1850. 

De.vu Sir, — I have the honor to acknowledge the receipt of 
your letter of the 8th instant, and reply to it with great pleasure. 
New Mexico is an exceedingly inonntainous country, Santa 
Fe itself being twice as high as the higln^st point of the Alle- 
ghanies, and nearly all the land capabh^ of cultivation is of 
eipial height, though some of the valh'vs have hiss altitude 
above the sea. The country is cold. Its general agricultural 
products arc wheat and corn, and such vi'gidablcs as grow in 
the North(*rn States of this Union. It is entiu'ly unsuited for 
slave labor. Labor is (cxceialingly abundant and cln^ap. It 
may be hired, for thri'e or four dollars a inonlh, in (juantity ipiite 
suHicient for carrying on all the agriculturi' of the territory. 
Th(?re is no cultivation ex(*ept by irrigation, and there is not a 
sulliciency of watia* to irrigati^ all the land. 

As to the existence at present of slavery in New Mexico, it is 
the general understanding that it has been altogether abolished 
by the laws of Mexico; but we havi; no established tribunals 
which have jironounced as yet what the law of the land in this 
respect is. It is universally considered, however, that the terri- 
tory is altogether a free territory. I know of no persons in the 
country who arc treated as slaves, except such as may be ser- 
vants to gentlemen visiting or jiassing through the country. I 
may add, that the strongest feeling against slavery universally 
prevails throughout the whole territory, and I suppose it quite 
impossible to convey it there, and maintain it by any means 
whatever. 

I have the honor to be, with regard, your obedient servant, 

Hi jGii N. Smith. 
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To Hon. Isaac Hill. 

WiEsIiIiigton, Aj)ril 'JOj 1850. 

Dkak Sih, — I regard such a letter froiii you as tliat of the 
17th of this mouth as an extraordinary and gratifying ineident 
in my life. P'or a long course of years, we have belongt'd tc 
opposing parties, espous(‘d opposite measures, and sup|)orted 
for high ofliee men of very ditferent political o])inions. 

We have not, however, taken ditferent views of duty in re- 
spect to the maintenance of the Constitution of the United 
States. Ph’om your voice, or your pen, any more than from 
mine, there nevea has proceeded a sentinu'ut hostile' to “that 
Umty of government whii-h constitutes us one peo])Ie.” 

And now, wlicn we iirc' no longer young, a stati' of things 
has arisen seriously int('rrupting the harmoii}^ and good-will 
which have hitherto c'xistcd b(dwe('n ditferent parts of tin' coun- 
try, exciting vi(>lent local animosities, inijx'ding the n'gidar and 
ordinary progress of the govca'iinn'iit, and fraught with niisehi('fs 
of every (h'seription. And all this has its origin in itertain 
branches of the Slavery (juestion, which, as it aj)pears to me, 
are <.‘ither (piiie unimportant in thems(‘lves, or clearly s<'tlh‘d 
and det<'nuined by the Canistitution. 

All this 1 have sei'ii with that keen regret which you havii 
experienced yourself, and which cannot Imt be a common feel- 
ing with all retlccting men who arc lovers of their country. 

To this unhappy state of the public mind 1 have felt it my 
duty to address myself, not in language of irritation, crimina- 
tion, or menace, but in words of j)eaee, patriotic sympathy, and 
fraternal regard. My effort has been, and will be, to the full 
extent of my power, to cause the billows of useless and danger- 
ous domestic controversy to sleep, and be still. 

J am as fully awan; as other imm of what is to b(! ('\p('c,ted 
from such .attempts. In highly excited times it is far easier to 
fan and feed the flames of j)assion and discord, than to subdiie 
them; and in such times he who counsels moderatimi is in dan- 
ger of being regarded as failing in his duty to })arty. 

These consecjuences 1 willingly nu'ct, theses dang(.*rs 1 encoun- 
ter without hesitation ; being resolved to throw mys('lf, with 
whatever weight may belong to me, unrest'rvc'dly into the scale 
of Union. Where Washing^ton led, I am willing to follow, at 
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a vast distance, indeed, and with une([ua], but no faltering 
steps. 

The speech which you commend so much above its merits, I 
submit to the political party to which I belong, and to the wise 
and patriotic rmai of all parties, in the generation in which I 
liv(‘ ; and I cheerfully leave it, with the principles and senti- 
ments which it avows, to the judgment of posterity, if I may 
flatter myself that anything spoken or written by me will be 
rcm(‘ml)ered long enough to come before that impartial and au- 
gust tribunal. 

I am, with great regard, your obedient servant, 

Daniel Webster. 


To Edward S. Hand and others, Citizens of Newbn report, 3Iass. 

Washington, May 15, 1850. 

(lENTLE.MEN, — I liavc the lionoi* to acknowh'dge the receipt 
of your letter of tlie 8th of April, approving the stmtiuKaits of 
my spet'ch deli vert'd in the Senate on tlu; 7lh of March last. 
As eonsidcrabiti dill’erenees of opinion yu'evail, in Massachusetts, 
on the subject of that spt'ceh, it is grateful to receive, in a letter 
so resp(H*,tably and numerously signed, opinions so decidedly 
concurring with my own. 

Cireiimstanees have occurred, within the last twenty years, 
to create a new degree of feeling, at the North, on the subject of 
slavery; and from b(*ing considered, as it was at tin; adoption 
of the Constitution, mainly as a political question, it has come 
to be u'garded, with unusual warmth, as a ([uestion of religion 
and humanity. 

It is obvious enough, that the gov'crnment of the United 
States has no control over slavery, tis it exists in the several 
States. Its proper jurisdiction, in this respect, is conlined to 
its own territories, exec'pt so far as it is its ’duty to see that 
that ])art of the Constitution which resjiects the surrender of 
fugitive slaves be carried fairly and honestly into execution. 

The Constitution of the United States, in the second section 
of the fourth article, declares: — 


‘ A person charged in any State with treason, felony, or other crime, 
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who shall flee from justice, and he found in anotlier State, shall, on de* 
mand of the executive authority of the State from which he fled, be 
delivered up, to be removed to the State liaving jurisdiction of the 
crime. 

“ No person held to service or labor in one State, under tlic laws 
thereof, (!sca[)ing into anotlau', shall, in consecpience of any law or regu- 
lation therein, be discharged frojn such service or labor, but shall he 
delivered up on claim of the party to whom such service or labor may 
be due.” 

This provision of the Constitution seems to have met with 
ittJe exception or opposition, or none at all, so far as I know, 
in Massachusetts. Every body seems to have regarded it as 
necessary and proper. The members of the convention of that 
State for adopting the Constitution were particularly jealous 
of every article and section which might in any d('gree intrench 
on personal liberty. Every page of their debates evinces this 
spirit. And yet I do not remember that any one of them found 
the least fault with this provision. The opponents and deriders 
of tin* Constitution, of this day, have sharper eyes in disc(’rn- 
ing dangers to liberty than Cfeneral Thom})son, Holder 81ocnm, 
and Major Nason had, in 1788; to say nothing of John Han- 
cock, Bamued Adams, and others, friends of the. Constitution, 
and among them the v«*ry eminent men who were delegates in 
that convention from N<nvburyport : Rufus King, Renjamjn 
Greenleaf, Theophilus Parsons, and Jonathan Titcomb. 

The latter clause, quoted above, it may be worth while to re- 
mark, was borrowed, in substance, from the cehibrated Ordi- 
nance of 1787, which was drawn up by that great man of 
your own county, and a contemporary of your fathers, Nathan 
Dane. 

Mr. Dane had very venerable New England authorit v for the 
insertion of this provision in the Ordinance which he j)repared. 
In the year 1G4B, there was formed a confederation between 
the four New England Colonies, Massachusetts Bay, Plymouth, 
Connecticut, and New Haven; and in the eighth article of that 
confederation it is stipulatcid as follows ; “ It is also agreed, 
if any servant run away from his master into any other of 
these confederated jurisdictions, that, in such cases, upon the 
certificate of one magistrate in tin; jurisdiction out of which the 
said servant fled, or upon other due proof, the said servant 
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shall be delivered, either to his master, or any other that pur- 
sues, and brings such certificate or proof.” And in the “ Arti- 
cles of Agreement,” entered into in 1650, between the New 
England Colonies and “ the delegates of Peter Stuyvesant, 
Governor of New Netherland,” it was stipulated that “the 
same way and course” concerning fugitives should be observed 
between the English Colonies and New Netherland, as had 
been established in the “ Articles of Confederation ” between 
the English Colonies themselves. 

On the 12th of February, 1793, under the administration of 
General Washington, Congress passed an act for carrying into 
effect both these clauses of the Constitution. It is entitled, 
“ An Act respecting fugitives from justice, and persons escaping 
from the service of their masters.” 

The first two sections of this law provide for the case of fugi- 
tives from justice ; and they declare, that whenever the executive 
authority of any State or Territory shall demand any person, as 
a fugitive from justice, of the executive authority of any State or 
Territory to which such person shall have fled, and shall produce 
the copy of an indictment, or an affidavit made before a magis- 
trate, charging the person so demanded with having committed 
treason, felony, or other crime, certified as authentic by the 
governor or chief magistrate of the State or Terrilory whence 
the person so charged fled, it shall be the duty of the executive 
auihority of the State or Terrilory to which such person shall 
have fled, to cause him or her to be arrested or secured, and no- 
tice of the arrest to be given to the executive authority making 
such demand, or to the agent of such authority appointed to 
receive the fugitive, and to cause the fugitive to be delivered to 
such agent when he shall appear; but if no such agent shall ap- 
pear within six months, the prisoner may be discharged ; and 
all costs or expenses incurred by arresiing, securing, or transmit- 
ting the fugitive shall be paid by the State or Territory making 
the demand ; and that any agent who shall receive sue h fugi- 
tive into his custody shall be authorized to transport him to the 
State or Territory from which he fled ; and any person res- 
cuing or setting such person at liberty shall, on conviction, be 
fined not exceeding five hundred dollars, and be imprisoned not 
exceeding one year. 

The last two sections of the act respect persons held to labor 

VOL. VI. 47 
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in any of the United States or Territories, escaping into any 
other State or Territory; and are in these words: — 

“ Skct. 3. And he it further enacted^ That when a person held to labor 
in any of the United Slates, or in either of the Territories on the north- 
west or south of the River Ohio, under the laws thereof, shall escape 
into any other of the said Stakes or Territories, the person to whom such 
labor or service may be due, his agent or attorney, is hereby empowered 
to seize or arrest such fugitive from labor, and to take him or her before 
any judge of the Circuit or District Courts of the United States, residing 
or being within the State, or before any magistrate of a county, city, or 
town corporate, wherein such seizure or arrest shall be made ; and upon 
proof, to the satisfaction of such judge or magistrate, either by oral testi- 
mony or affidavit taken before and certilied by a magistrate of any such 
State or Territory, that the person so seized or arrested doth, under the 
laws of the State or Territoiy from which he or she fled, owe service or 
labor to the person claiming him or her, it shall be the duty of such 
judge or magistrate to give a cerlilicate thereof to such claimant, his 
agent or attorney, which shall he sufficient warrant for removing the 
said fugitive from labor to tlui States or Territory from which he or she 
fled. 

“ Sect. 4. And he it further enrieted, That any person who shall 
knowingly and willingly obstruct or hindm* such claimant, his agent or 
attorney, in so seizing or arresting such fugitive from labor, or shall 
rescue such fugitive froru such claimant, his agent or attoriKiy, when so 
arrested pursuant to the authority lau'ein given or declaretl, or shall 
harbor or conceal such person, idk'r notice that he or sh(i w.as a fugitive 
from labor, as aforesaid, shall, for cidier of the said olfences, forfeit and 
pay the sum of five hundred dollars ; which petialty may be recovercid 
by and for the benefit of such claimant, by action of debt, in any court 
proper to try the same ; saving, moreover, to the person claiming such 
labor or service, his right of action for, or on account of, the said in- 
juries, or cither of them.” 

It will be observed, that in neither of the two cases does the 
law provide for the trial of any question whatever by jury, in 
the State in which the arrest is made. The fiigilive from jus- 
tice is to be delivered, on the production of an indictment, or a 
regular affidavit, charging the party with having committed the 
crime; and the fugitive from service is to be removed to the 
State from which he tied, uj)on proof, before any authorized 
magistrate, in the State where he may be found, either by wit- 
nesses or affidavit, that the person eJ«imed doth owe service to 
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•the ])arty claiming him, under the laws of the State from which 
he fled. In both cases, the proceeding is to be preliminary and 
summary ; in both cases, the party is to be removed to the 
State from which he fled, that his liabilities, and his rights, may 
b(i thcire regularly tried and adjudged by the tribunals of that 
Stale, according to its laws. In the case of an alleged fugitive 
from Justice, charged with crime, it is not to be taken for grant- 
ed, in the State to which he has fled, that he is guilty; nor in 
that State is he to be tried, or punished. He is only to be re- 
mitted for trial to the place from which he came. In the case 
of the alleged fugitive from service, the courts of the State in 
which he is arrested are not to decide that, in fact or in law, he 
does owe service to any body. He, too, is only to be remitted, 
for an inquiry into his rights and the proper adjudication of 
them, to the State from which he fled; the tribunals of which 
understand its laws, and are in the constant habit of trying the 
question of slavery or no slavery, on the application of individ- 
uals, as an ordinary act of judicial authority. There is not a 
slave State in the Union, in which independent judicial tribu- 
nals arc not always open to receive and decide uj)on petitions, 
or a])plications for freedom; nor do I know, nor have I heard 
it alleged, that the decisions of these tribunals are not fair and 
upright. Such of them as I have seen evince, certainly, these 
qualities in the judges. 

This act of Congress of the 12th of February, 1793, appears 
to have been well considered, and to have passed with little op- 
position. There is no evidence known to me that any body at 
the time regarded any of its provisions as repugnant to religion, 
liberty, the Constitution, or humanity. The two Senators of 
Massachusetts at that time were that distinguished legislator 
and patriot of your own county, (leorge Cabot; and that other 
citizen of IVIassaciiusetts, among the most eminent of his day 
for talent, purity of charaeler, and every virtue, Caleb Strong. 
Mr. Cabot, indeed, was one of the committee for })reparing the 
bill. It appears to have passed the Senate without a division. 
In the House of Representatives it was supported by Mr. Good- 
hue, Mr. Gerry, both then, I believe, of your county of Essex, 
(Mr. Goodhue afterwards ;i Simator of the United States, and 
Mr. Gerry afterwards Vici‘-lhesid(‘nt of the United States,) Mr. 
Ames, Mr. Bourne, IVIr. Leonard, and INIr. Sedgwick, members 
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from Massachn setts, and was passed by a vote of forlij-eight 
to seven; of these seven, one being from Virginia, one from 
Maryland, one from New Y^ork, and four from the New lilng- 
land States; and of these four, one, Mr. Thatcher, from Mas- 
sachusetts. 

I am not aware that there exists any published account of the 
de])atcs on the passage of this act. T have been able to find 
none. I have searched the original files, however, and I find 
among the papers several propositions for modifications and 
amendments, of various kinds ; but none suggesting the propri- 
ety of any jury trial in the State where the party should be ar- 
rested. 

For many years, little or no complaint was made against this 
law, nor was it su{)posed to b(; guilty of the oll’ences and enor- 
mities which have since been charged upon it. It was ])assed 
for the purpose of complying with a direct and solemn injunc- 
tion of the Constitution ; it did no more tlian was believed to be 
necessary to accomplish that singh* purpose; and it did that in 
a cautious, mild manner, to be everywhere conducted according 
to judicbd proceedings. 

I confess I see no more objection to the provisions of this 
law than was seen by Mr. Cabot and Mr. Strong, Mr. Good- 
hue and Mr. Gerry; and such provisit)ns appear to me, as 
they appc’ared to them, to be absohitely necessary, if we mean 
to fulfil the duties positivedy and })eremj)torily enjoined upon us 
by the Constitution of the country. But since the agitation 
caused by Abolition societies and Abolition presses has to such 
an extent excited the public mind, these })rovisions have becni ren- 
dered obnoxious and odious. Unwearied endeavors have been 
made, and but too suc(tessfnlly, to rouse the passions of the 
people against them ; and under the cry of universal freedom, 
and under that other cry, that tlna’c is a rule for the gov(‘rnment 
of public men and private men which is of superior obligation 
to the Constitution of the country, several of the States have 
enacted laws to hinder, obstruct, and defeat the enactments in 
this act of Congress, to the utmost of their power. The Su- 
preme Court of the United States has solemnly decided, that it 
is lawful for State officers and State magistrates to fulfil the 
duties enjoined upon them by the act of Congress of 1793, un- 
less prohibited by State laws ; and thereupon prohibitory State 
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laws have heoii iinrne'diatcly j)as.sed, indicting fine and imprison- 
ment on all State odi(;ers and magistrates wlio shall presame 
to conform to these r(M[nisitions of the act of Congress. And 
these jirohibitory and penal laws of the Statens havii renden^d it 
imperative on Congress to make fnrtluT and oilier provisions for 
carrying into etfect the substantial intenlion of the act of 1793. 


This is the cause of the introduction into 


the Henate of a bill 


on the subject, recently, by the Cornmittt'e on the Judiciary. 
Not\vithstanding all that may be said by shallow men, ignorant 
men, and factious men, men whose only hope of making or of 
kei'ping themselves conspicuous is by inci'ssant agitation and 
the most reckless elForts to alarm and misguidci the peojile, I 
know of no pin'sons, in or out of Congress, who wish any thing 
more to be done on the subject of fugitives from service, than 
what is essentially necessary in order to meet the requirements 
of the Constitution, and accomplish the objects of the act of 
Congress of 1793. Whatever enactments may be deemed essen- 
tial to this ])urpose, f, for one, shall certainly supj^ort, as I feel 
bound to do by my oath of odice, and by every consideration 
of duly and propriety. 

As I have already said, the act of Congress of 1793 made no 
provision for any trial by jury in the State where the arrest of 
a fugitive is made. I have considered the subject with a con- 
scientious desire to jirovide for such jury trial, if possible, in 
order to allay excitement and remove objections. There are 
many dilliculties, however, attending any such })rovision ; and 
a main oiu', and perhaps the only insupc'rabh) one, has been 
created by the States themselves, by making it a })enal olfencc in 
their own ollicers to render any aid in apprehending or securing 
such fugitives, and absolutely refusing the use of their jails for 
keeping them in custody till a jury could be called together, 
witnesses summoned, and a regular trial had. It is not too 
much to say, that to these State laws is to be attributed the ac- 
tual and practical denial of trial by jury in these cases. These 
ill-considered State laws it is which have absolutely deprived 
the alleged fugitive, as the case now stands, of any trial by jury, 
by refusing those aids and facilities without which a jury trial 
is impossible. 

But at the same time, nothing is more false than that such 
jury trial is demanded in cases of this kind by the Constitution, 

47 * 
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either in its letter or in its spirit. The Constitution declares, 
that in all criminal prosecutions there shall be a trial by jury ; 
the reclaiming of a fugitive slave is not a criminal prosecution. 
The Constitution also declares, tliat in suits at common law 
the trial by jury sliall be preserved ; the reclaiming of a fugitive 
slave is not a suit at the common law. And there is no other 
clause or stmtence in the Constitution having the least bearing 
on the subject. 

I have seen a ])ubli(‘ation by Atr. Horace Mann, a member 
of Congress from Massaclmsetts, in which I find this sentence. 
Sjieaking of the bill before the Senate, he says: “ This bill de- 
rides the trial by jury securetl by the Constitution. A man 
may not lose his horse without a right to this trial, but he may 
his fna'dom. Mr. Webster speaks for the South and for slavery, 
not for the North and for freedom, when he abandons this right.” 
This personal vitu])eration does not annoy me, but I lament to 
see a public man of IMassachusetts so crude and confused in 
his legal apprehensions, and so little acquainted with the Con- 
stitution of his country, as these opinions evince Afr. Mann to 
be. IJis citation of a supposed case, as in point, if it have any 
analogy to the matter, would prove, that, if Air. Alaim’s horse 
stray into his neighbor’s field, he cannot lead him back vrilhout a 
precious trial b// jury to ascertain the riyliL Truly, if what Air. 
Alann says of the provisions of tin' Constitution, in this pul)li- 
cation, be a test of his accuracy in the understanding of that 
instniiiH'nt, he would do well not to seek to protect his peculiar 
notions under its sanction, but to ap])eal at once, as otln'rs do, 
to that higher authority which sits enthroned above the Consti- 
tution and above the law.* 

* T may bt; permitted to add, in a note, an extract from a private ](‘tt('r from 
one of the most dihtinjruished men in linuland^ dated as late as the 2 !)tli of .fan- 
iiury : “ Religion is an exeellenl ihinir in every matter except in polities. 

There, it seems to make men mad; and 1 do not know of any people more mad 
than the antislavery people, on your side of the water and on ours. Up to the 
present time, 1 liave no doubt they have afraravated every evil they have; (uideav- 
ored to mitigate or prevent. If you tell one of them what hus becai tin; re.sult 
of his ofluuousness, he an.swcr.s, ‘ Li/jrrari nniniam mcatn. I may have done 
wronn,but I shall go to heavaai for it.’ 80 I belii've that your Abolitionists have 
made the state of the slave, and .still more that of the fr(‘(i black, much worse 
than it would have been; -and probably in many States, that of Virginia, for in- 
«tance, have retarded liis enfranchisement. Rut they care little, if they save 
their own souls. On tlie other hand, the Southerners seem as unrea.sonable. 
To require ('alifornia to accept slavery seems both wicked and unjust.” 

In these sentences rny iriend means, undoubtedly, to ascribe tbe evils which 
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Gentlemen, I am extending these remarks, I fear, to quite too 
great a length; but there is still one charaeteristic of this “agi- 
tation ” too remarkable to be omitted. 

A member of Congress from Illinois, of talent and rapidly 
incH'asing distinction,* in a sjieech delivered in the House of 
Representatives on the 2ist day of February, made these very 
true and pertinent remarks: — 

“ I am not so unmindful of truth as to deny that, in respect to the 
subject now und(;r consideration, some of our Southern friends have 
good cause to corn[)lain. Hut it must have been remarked by all of us, 
that the Repre^sentatives from those States which have really been ag- 
grieved in this respect are not those who have threatcnuul us with dis- 
union. 'rhese thre.Jits have come from the Rt'presentatives of States, 
from which, 1 venture to say, on an average not one slave esca})es in 
live years. Who ever heard of a slave escaping from Mississipj)i or 
Altihama Where does he go to Who helj)s Inm away.? Certainly 
not the people of the North. Kentucky, Virginia, Maryland, and Mis- 
souri, the oidy States that arc really sidlerers by the escape of slaves, 
do not seem to have dreamed of dissolution as a remedy; while the 
Represemtatives from a few of the extreme Southern vStates, whence 
slaves could no more escape tlian from tlie island of Cuba, see ample 
cause and imperious necessity for dissolving the Union, and estahlislnng 
a ‘ Southern Confederacy,’ in the alleged fact that their slaves are en- 
ticeil away by the citizens of the North.” 


Now, the counferjtart. of the “ngitutiou” presents an equally 
singuhir and striking Jispect, in the fact, that the greatest clamor 
and outcry have been raised agtiinst the cruelty and (“iiormity 
of the reclamation of slaves in quarters where no such recla- 
mation has ever been made, or if ever made, where the in- 


sttinces are so exceedingly few and iar between as to have 
escaped general knowledge. What, and how m;iny, are the 
instances of the seizure of fugitive slaves which have hap- 
pened in New England? And what have Ix'cii the circum- 
stances of injustice, cruelty, and atrocity attending them? To 
ascertain the truth in this respect, I have made diligent in- 


he so truly states not to true and genuine religion, not to the religion of me 
Gospel, l)ut to that fanatical notion of religion whicli soineiimcs possesses 
ineirs imaginations, 'fhe religion of the New Testament, that religion which 
is founded on the teachings of Jesus Christ and his Apostles, is as sure a guide 
to outy m polities as in any other concern of life. 

♦ Mr. Bissell. 
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quiry of members of Congress from the six New England 
States. On a subject so general, I cannot be sure, of course, 
that the information received is entirely accurate ; and there- 
fore I do not say that the statement which I am about to pre- 
sent maybe relied on as altogether correct; but I siipj)ose it 
cannot be materially erroneous. The result, then, of all 1 can 
learn is this. No seizure of an alleged fugitive slave has ever 
been made in Maine. No seizure of an alleged fugitive slave has 
ever been made in New IIamj)shire. No si'.izure of an alleged 
fugitive slave has ever been made in Vermont. No seizure; of 
an alleged fugitive slave has been made in liliode Island wil bin 
the last thirty years. No seizure of an alleged fugitive slava; is 
known to have been made in Cojinee.ticut, except one, about 
twenty-five years ago ; and in that ease the negro was imme- 
diately discharged for want of proof of identity. Soitkj instan- 
ces of the seizure ot alh’iged fugitive slaves are known to have 
occurred, in this generation, in Massachusetts ; but, except one, 
their number and their history are uncertain. That one took place 
in Boston twelve or fifteen years ago ; and in that cast? some 
charitably disposed jiersons olfered the owner a sum of money 
which he regarded as less than half the vahui of the .slave, but 
which he agreed to accept, and the negro was discharg(‘d. A 
few cases, I suppose, may have occurred in New Bedford, but 
they attracted little notice, and, so far as J can learn, caused 
no com))laint. Indtu’d, I do not know that then^ ever was more 
than a single case or two arising in that place. Be it reiiKaii- 
bered, that 1 am speaking of U'clamations of slaves made by 
their masters under the law of Congress. 1 am not sj)eakiiig of 
instances of violent abduction, and kidnapping, made by persons 
not professing to be reclaiming their own slaves. 

If this be a true account of all that has happened in New 
England within the last thirty years, respecting the arrest of 
fugitive slaves, and I believe it substantially is so, what is there 
to justify the passionate, aj)peals, the vehement and cm})ty dec- 
lamations, the wild and lanatical conduct, of both men and 
women, which have so long disturbed, and so much disgraced, 
the commonwealth and the country? What is there, especially, 
that should induce public men to break loose from all just re- 
straint, fall themselves into the merest vagaries, and Ian, with 
what they call eloquence, the fires, ever ready to kindle, of pop- 
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ular prejudice and popular excitement? I suspect all this to be 
the cRect of that wandering and vagrant philanthropy which 
disturbs and annoys all that is present, in time or place, by 
heating the imagination on subjects distant, remote, and un- 
certain. 

It is admitted on all hands, that the necessity for any legal 
provision for the reclaiming of fugitive slaves is a misfortune 
and an evil; as it is admitted by nearly all, that slavery itself is 
a misfortune and an evil. And there are States in which the 
evil attending these reclamations is practically felt. But where 
the evil really exists, there is comparatively little complaint, and 
no excitement. Maryland and Pennsylvania, for examj)le, lie, 
the one on the slave side of the line, the other on the free side. 
Slaves escape from Maryland, tlee into Pennsylvania, and are 
there arrested. These instances are not unfrequent, and usually 
create no disturbance and excite no exasperated feeling. In one 
instance, indeed, a mob assembled to rescue th(j fugitivt?, vio- 
lence ensued, and a life was lost. This of coarse created popu- 
lar resentment, and for a considerable time agitated the neigh- 
borhood. But in general the people of Pennsylvania understand 
their neighbors’ rights, and are willing that they should bo se- 
cur('d and enjoyed. Massachusetts grows fervid on Pennsylva- 
nia wrongs; while Pennsylvania herself is not excited by any 
sense of such wrongs, and complains of no injustice. The 
Abolitionists of Massachusetts, both the out-and-out and the 
quasi, rend the welkin with sympathies for Pennsylvania, while 
Pennsylvania would quite as willingly be left to her owji care 
of herself. Massachusetts tears fall abundantly for Pennsylva- 
nia suU’erings, of which sufferings I\mnsylvania herself knows 
little or nothing. No people are more o])posed to slavery 
than the people of Pennsylvania. We know, especially, that 
that great and respectable part of her population, the Fri(‘nds, 
have borne their testimony against it from the first. Yet they 
create no excitement; they seek not to overthrow or undermine 
the Constitution of their country. They know that lirnmess, 
steadiness of principle, a just moderation, and unconijuerable 
perseverance, are the virtues the practice of which is most likely 
to correct whatever is wroim in the constitution of the social 
system. No doubt Uhtc arc sometimes to be found Friends 
subject to the frailty of desiring ‘to become, conspicuous, or to 
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the influence of a false sfnitimcntality, or borne away, by the 
piifVs of a transcendental ])hilosoj)hy, into an atniosphere flick- 
ering between light and darkness. Bnt that is not a malady of 
the great body. They remain of sound and disposing minds 
and memories. I arn misled by authority which ought not to 
mislead, if it be not true that that great body approves the 
sentiments to which I have given utterance on the floor of the 
Senate. 

Between Kentucky and Ohio complaints have aris(m, occa- 
sionally, on the subject of fugitive slaves ; but by no means to 
the extent which has been represented by the Abolition societies. 
Slaveholders in Kentucky complain of tlui diflicullies which 
they encounter in reclaiming fugitive's; and the people of Ohio 
complain, not of the cxe'cution of the act of Congrc'ss, and 
reclamations under it, but of the conduct of slavediolders, in 
coming into the Stale and taking and carrying back their slaves 
by force, and without legal process. The State of Ohio has had 
the discretion not to prohibit her ofiicta’s and magistrates from 
performing th(' duties enjoined on them by the act of Congress. 
Such duties they perform when occasion requires; yet as they 
may be prohibited by the legislat ure, and as tljc Supr(*me Court 
has decided that it is in the power of (Congress to make com- 
plete provision, by law, for the whole subject, and to give the 
pow(‘r of executing su(;h law to oflicers of the Unitt'd States; 
and as the proliibitory acts of some of the States make, an ap- 
propriate and suitable law of the United States indispensable, 
such law, if passed, would of course be general, and would 
comprehend Ohio with other States. 

The act of 1793 gives a right of action to the owiu'r of a 
fugitive slave against any person who shall harbor or conceal 
him. Such actions have b(.‘en brought in Ohio, and 1 have 
heard an eminent judicial authority say, that he has ibund no 
more obstruction to the course of judicial proceedings in these 
cases than in others. Ohio juries try them with as much im- 
partiality and calmness as they try other causes. 

Gentlemen, from what 1 know of the subject, and of the 
public men aiid the people of those two States, 1 fully belie.ve, 
that, if left entirely to tln'in, a law might be passed perfectly 
satisfactory to every body exctq)t those whose business is agi- 
tation, and whose objects are any thing but the promotion of 
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peace, harmony, patriotic good-will, and the love of union 
among the people of the United States. 

And now. Gentlemen, does not every sober-minded and pa- 
triotic man see the necessity, and feel the. duty, of rebuking 
that spirit of faction and disunion, that spirit of discord and of 
criminalion and recrimination, that spirit that loves angry con- 
trovers}^, and loves it, most especially, when evils are imaginary 
and dangers unreal, which has been so actively employed in 
doing mischief, and which, it is to be lamented, has received 
comitenance and encouragement in quarters whence better 
things were looked for ? 

We are now near the close of the sixth month of the session 


of Congress. What important measure has been adopted for 
the advancement of the great interests of the country? For 
oiu^, I hardly dare expect any jirogress in useful legislation., 
until a spirit shall prevail, both in Congress and the coun 
try, which shall look more to things important and real, and 


less to things ideal and abstract. 


'.I’hat there are serious dilli- 


culties in our present condition, growing out of tin? acquisition 


of new territories, is certainly true. 


These dilliculties were fore 


seen and foretold. An honest and earnest effort was made to 


avoid and avert them. They are now upon us. But we can 
overcome them, and still remain a prosperous, happy, and 
UNITED people, if prudence and conciliation shall animate our 
public counsels, and a spirit of forbearance, moderation, and 
harmony spread over the land. 

I am, Genlleiuen, with entire regard, your obliged fellow- 
citizen, and obedient servant, 

Daniel Webster. 


To Dudley C. Hall., E.sq., and others^ Citizens of Medford, Mass. 

AVashington, June 3, 1850. 

Gentlemen, — I thank you for your letter of the 3d of May 
last, expressing satisfaction with the sentiments of my speech 
in the Senate on the great question which now divides the na- 
tion, and tendering your thanks for my services in strengthen 
ing and preserving our glorious Union. 

Gentlemen, we have a country which we love, and of which 
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we are proud. We have a government under which that coup- 
try has prospered, for sixty years, in a degree surpassing every 
thing which has beeni known in the history of mankind. And 
this government is founded on the union of the States; which 
union is established, d(‘rmed, and sanctioned by the Constitu- 
tion of the United States. And, Centlemen, I can conceive no 
rashness or folly gn^ater than that which would either se(‘k to 
overturn this Constitution, or, by unprinci})led agitation, by 
heated local controversies, or angry mutual criminations and re- 
criminations between dilfereiit ])arts of the country, would etfec- 
tually weaken the bonds which hold the Union together. It 
has been, it is, and it will b(', my grc'at object to preserve and 
strengthen the Union, to establish it deeper and stronger in the 
regard and atfcctions of the people. I wish to see all the pow- 
ers vested in the government by the Constitution adin ini steered 
with so much prudence, impartiality, and patriotism, that every 
State, and all the people of every State, should had profoundly 
that the union of the States, as now existing, is honorable, use- 
ful, and indispensable to the pros])erity of every j)art of the 
country. And with this purpose always uppermost iji my 
mind and always filling my heart, I studiously avoid useless 
local controversies, us(‘less abstract questions, and every thing 
else which unnecessarily exasperates, embitters, or wounds the 
feelings of any portion of the United States. I have no doubt, 
Genllcmen, that you and the great body of your fellow-citi- 
zejis of Massachusetts ap])rove these sentiments and opin- 
ions, and will sustain those who honestly act upon them. I 
have no fear that that great State, which has beem among the 
first and foremost for Union, from early Colonial timers down to 
the present moment; 1 have no fear that that great State, 
which poured out her blood and her treasure like water in the 
Revolutionary struggle, and afterwards strained every nt*rvc and 
every muscle for the establishment of the present Constitution; 
that State, which has enjoyed so fully and felt so sensibly the 
benefits derived from this united government; I have no fear, 
not the least, not a particle, that the Commonwealth of Massa- 
chusetts will ever expect from those with whom she has in- 
trusted her interests in Congress any thing but uprightness and 
fairness, impartiality and justice, and a spirit that seeks rather 
to reconcile opposing interests and allay irritated feelings, than 
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to foment discord, or to sow or to cultivate the seeds of jeal- 
ousy and disunion. 

I am, Gentlemen, with entire regard, your obliged fellow- 
citizen and obedient servant, 

Daniel Webster. 


To G, W. Warren, Esq., Chairman of the Bunker Hill Committee, 

Washington, June 13, 1850. 

Gentlemen, — You cannot doubt that it would afford me the 
utmost pleasure to be at Charlestown on the 17th instant, to 
celebrate the seventy-fifth anniversary of the battle of Bunker 
Hill. 

In addition to the great interest which the occasion itself 
must naturally excite, I confess I should be glad to laive an 
opportunity of saying some words to so great an assembly of 
Massachusetts men as will undoubtedly meet together on that 
day at the foot of the monument. Those words would be few ; 
but they would express what I think to be the duty of every 
Massachusetts man, and every true American, in the present 
crisis of the country ; and they would proceed from a heart full 
of anxiety for the future, not the far distant future, but the im- 
mediate future, and from a spirit resolved, in the face of all 
perils, and careless of personal consequences, to make every 
practicable effort to uphold the CoxNstitution, as it is, and the 
Union, as it is ; to defend them against all assault, open or 
covert; and to exert every faculty to persuade all honest and 
patriotic men. North and South, to stand between the assaults 
of extreme factions and the Constitution of their country, and 
stay the plague. But; Gentlemen, my public duties leave me 
no option. I must remain here. 

I thank you. Gentlemen, for your civility and kindness, and 
remain, with true regard, your obedient servant, 

Daniel Webster. 

Bunker Hill Monument : May it crumble to the dust, before it shall 
look down upon a country dishonored, disgraced, and ruined by the 
breaking up, by sacrilegious hands, of that Union which has secured 
its liberty, fostered its prosperity, and spread its glory and renown 
throughout the world. 
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To R. H. Gardiner^ Esq., and others, Inhabitants of the Cities and 

Towns on the Kennebec River. 

Washington, June 17, 1850. 

Gentlemen, — Your friendly and acceptable letter has been 
duly received. 

It is true, Gentlemen, that I have made an effort in the Sen- 
ate “to allay the spirit of sectional strife, which has threatened 
the destruction of our Union”; and such ctforts I shall continue 
to make, earnestly, and with whatever ability I possess, under 
a deep conviction that that “spirit of sectional strife,” if not 
checked, will ere long drive the country into a lamentable and 
disastrous condition. It is exceedingly to be regretted, that 
any part of the jmblic j)ress in the State in which you reside, or 
elsewhere, should discourage, and, as it often does, denounce, all 
attempts at reconciliation and peace ; and should contribute, by 
its daily etfnsions, to promote ill-will, resentment, and angry 
contests between the North and South. That all this is done 
by a portion of the press, both North and South, is but too true. 
The conductors of these presses would seem to have lost all 
sense of a common country, all sentiments of patriotistn, unless 
there may be patriotism in those local feelings in which the 
great Father of his Country so affectionately admonished us 
never to indulge. That the conductors of these presses mistake 
the opinions of the people, to a very considerable extent, I doubt 
not; but while they arc so active and so zealous, who can tell 
how far, or how fast, their sentiments may s])read? 

It is no longer to be doubted, that there are persons, both in 
the North and in the South, who are opposed to the existence 
of the present Constitution of the United States, and would 
gladly see it brought to an end. Some in both extremes open- 
ly avow this wish, and others conceal it under very thin dis- 
guises. Nevertheless, the great body of the people. North and 
South, are firmly atiached to the Union; their hearts are for it, 
and with it, and they will defeaid it against all open attempts 
for its overthrow. This is my decided opinion. The Union, 
therefore, we may hope;, will not be rudely broken up ; but this 
spirit of sectional strife, if it be not effectually rebuked, will 
produce infinite mischiefs, by embarrassing the government, 
thwarting and defeating useful legislation, and giving increased 
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fitrength to feelings of unkind ness and alienation. Who does not 
sec, already, the- alarming consequences provoked and produced 
by these dissensions? We are now in the seventh month of 
the session of Congress, and what has been done ? Even the 
ordinary annual appropriation bills have not been brought for- 
ward, or advanced a single stage. They are at least four 
months behind the proper time. It has at last become indis- 
pensably necessary, it seems to me, that men of sense and in- 
telligence, who are rtsally lovers of their country and its union, 
should open their eyes to the state of things. There will be, 
there must be, it is in the nature of things that there should be, 
some shock, some cessation in the movement of the govern- 
ment, some disreputable irregularity, now not far ahead, unless 
the good men of the country, in all its parts, will rouse them- 
selves to the {)crformance of the duties which the exigency de- 
mands. 

While so many persons and so many presses in the North 
send forth such loud and bitter complaints against the South, 
and while so many persons and so many presses in the South 
utter complaints equally loud and bitter against the North, nei- 
ther the North nor the South stales, delinitcly and precisely, 
any actual grievance, such as could justify, in any reasonable 
man’s opinion, the most distant idea of disunion. For the most 
part, these mutual complaints are general, indeterminate, ut- 
tered in angry terms, but placed on no specific ground. In the 
speech to which your letter refers, I have mentioned what I 
think to be the real ground of mutual or reciprocal complaint; 
but, beyond all these, there is kept up a general cry of one t)arty 
against the other, that its rights are invaded, its honor insulted, 
its character assailed, and its just participation in political pow- 
er d(‘nied. Sagacious men cannot but suspect, from all this, 
that more is intended than is avowed; and that there lies at 
the bottom a purpose of the separation of the States, for reasons 
avowed or disavowed, or for grievances redressed or unredressed. 
This purpose, be it remembered, I do not consider as pervading 
large masses, but of its existence among the extremists, on both 
sides, I cannot entertain a question. 

In the speech to which you refer, it was my purpose, among 
other things, to show that a peaceable secession of some States 
from the rest, or a peaceable separation of tiiem all, was among 
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the most improbable of imaginable events; that nature, the 
seas, the gulfs, the lakes, and the rivers, bound us together by 
ties nearly impossible to be broken; that no man could make 
any plan of secession or separation satisfactory to others ; and, 
more than all, that no man could discern any thing likely to 
arise to any State, from secession or separation, not fraught 
with political evil of every description and every degree. And 
notwithstanding the influence and the opinions of which I have 
spoken, I believe that the sentiments of the great mass of South- 
ern men concur with my own. Many have contemplated sepa- 
ration as a probable result; some certainly have desired, and do 
desire it ; but, so far as I have observed, when the question is 
put directly home to the people, notwithstanding whatever cei 
tain presses and certain politicians say to the contrary, the peo- 
ple of the South are still for the Union by immense majorities. 
Wherever there is a truly American heart, the love of the Un- 
ion is intwined with its inmost fibres. It is our duty to encour- 
age and applaud this popular feeling; to respect it ourselves, 
and to take care that, by no denial of justice, by no unneces- 
sary discussion of exciting but abstract questions, by no threat 
or menace to interfere ivilk what docs not belong' to ns, we 
weaken that attachment to the Union which is so indispensa- 
ble to the happiness of all. And what is the duty of the North, 
in this respect, is equally the duty of the South. All sides are 
called on to exercise a far greater degree of forbearance and 
moderation, if we mean to transmit to the next generation the 
blessings enjoyed by this. 

I shall do all I can to warn the country against the dangers 
of this intestine strife ; to call both the South and the North 
back to a sense of their true duties and their true interests. And 
if I cannot allay the evil, I shall at least do nothing to promote 
it. I shall do nothing to cause jealousy, heart-burning, and ani- 
mosity, among those whose country is one, whose interests are 
one, and whose destiny, whatever any of them may think of it, 
is, in my opinion, one ; one now, and one hereafter. 

Gentlemen, one of the exciting questions of the present mo- 
ment respects the necessity of excluding slavery, by law, from 
the territories lately acquired from M(!xico. If I believed in 
any such necessity, I should, of course, support such a law. I 
could not do otherwise, consistently with ODirfioiis very many 
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times expressed, and wliieh opinions I have no inclination to 
change, and shall not change. But 1 do not believe in any such 
necessity. I have studied the geography of New Mexico dili- 
gently, liaving read all that I could find in print on the subject, 
and iruiuired of many intelligent persons who have been in the 
country, traversed it, and b(‘come familiar with it. 

New Mexico may be considered as divided into two parts ; 
one lying on the east side of the Rio Clrande, b(‘low tlie Paso del 
Norte, which is claimed by Texas; the other extending along 
the river, on both sides, from Paso del Norte to the forty-second 
degree of north latitude, or the boundary of Oregon. Of this 
part, also, that which lies on the eastern side of the river is 
claimed by Texas. The whole extent of both parts can hardly 
be less than one thousand miles, and by the windings of the 
river much more. The southern {)art is far less mountainous 
than the northern ; it has, nevertheless, mountain peaks and 
mountain ridges. From San Antonio tie Bexar, which is a 
hundred miles north of the (iulf of iMexico, and near the west- 
ern line of the actual settlements in Texas, it is five hundred 
and seventy miles to Paso del Nbrte, by a track or road recently 
explored, keeping east of the Rio del Norte, and south of the 
Guadalupe Mountains, the general diri'ction of which road is 
west by north. This whole country is of v(‘ry little value. The 
mountains are barren, and a great portion of the more level 
country is a mere desert of rocks and sand. Sometimes jirairies 
are met with, producing grass in more or h'ss abundances ; but 
tins decisive and fatal characteristic of the country is the want 
of water. In traversing this region, travellers not unfrequently 
find themselves without water for twenty or thirty miles, and 
sometimes even for longer distances. 1 think an exploring ex- 
pedition, which within the last year passcal along this route, 
found no water for seventy miles. It may be truly said, that 
here is a country of six hundred miles in extent, which, in its 
general character, must be described as a barren desert. I agree 
that, in a considerable part of this desert, African slave labor is 
not necessarily excluded by the law of climate ; the climate is 
mild enough ; but then all labor, free or slave, all cultivation 
whatever, is excluded, for all time, by the sterility of the soil, 
throughout this vast arid region. There may be trilling excep- 
tions here and there, on the banks of some of the streams ; but 
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the general character, without doubt or question, is sucli as I 
have represented it. Major Gaines, a very intelligent gentle- 
man, lately a me<mber ol’ C'ongrcss, and now governor of Ore- 
gon, traversed a })art of this country during the Mexican war, 
and this is his description of it: — 

“ Tlio country from tlic Nueces to the valley of the Rio Grande is 
poor, steril(\ sandy, and barren, with not a single tree of any size or 
value on our wliole route. The only tree which we saw was the mus- 
quit-'tree, and very few of these. The musf|uit is a small tree, resem- 
bling an old and decayed peach-tree. The whole country may be truly 
called a perfect waste, uninhabited and iminhahitable. There is not a 
drop of running water between the two rivers, exce})t in the two small 
streams of San Salvador and Santa Gertrudis, and those only contain 
water in the uuny season. Ni'ither of them had running water when 
we passed them. The chaparral commences within forty or fifty miles 
of the Rio Grande. This is poor, rocky, and sandy ; covered with 
prickly pear, thistles, and almost every sticking thing, constituting a 
thick and perfectly impenetndile undergrowth. For any useful or agri- 
cultural purpose the country is not worth a sous. 

“So fur as we were able to form ‘any ojiinion of this desert upon the 
other routes wdiich had been travelled, its character, everywhere be- 
tween the two rivers, is jinUty much tlio same. VV"e learned that the 
route pursued by General Taylor, south of ours, was through a coun- 
try similar to that through which we jiassial ; as also was that travelled 
by General Wool from San Antonio to Presidio, on the Rio Grande. 
E'roiii w'hat wo both saw and heard, the whole command came to the 
conclusion which I have already expressed, that it was worth not.hinp;. 
I have no hesitation in saviim, that I would not hazard the life of one 
valuable and useful man for every foot of land between San Patricio 
and the valley of the Rio Grande. The country is not now', and can 
never be, of the slightest, value.'’' 

That most lamented and distinguished gentleman and ollicer, 
the late Colonel Hardin, of Illinois, entirely concurs with Major 
GainCvS. Hiu’e is his account: — 

“ The whole country is miserahhj watered. Large districts have nc 
water at all. The streams arc small., and at great distances apart. One 
day we marched, on the road from Monclova t ' Parras, thirty-five miles 
without water ; a pretty severe day’s march for infantry. 

“ Grass is very scarce, and, indeed, there is none at all in many re- 
gions for Jiiiles square. Its place is supplied with prickly pear and 
thoniy bushes. There is not one acre in two hundred, more probably 
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'not one in five hundred, of all the land we have seen in Mexico, 
which can ever he cultivated ; the greater part of it is the most desolate 
region I could over have imagined. The pure granite hills of New 
England are a paradise to it, for they are without the thorny briers and 
venomous rej)tilcs which infest the barbed barrenness of Mexico. The 
good land and cultivated spots in M(‘xico are but dots cm the map. 
V\'er(i it not that it takes so very little to support a Mexican, and that 
the latid which is cultivated yields its produce with little labor, it w'ould 
he surprising how its s[)arse population is sustained. All the towns we 
have visited, with, perhaps, the exception of Parras, are depopulating, 
as is also the whole country.” 


'J’hc eoiiiitry higher up, that is, along the Rio del Norte, from 
Paso del Norte to Santa Fe and Taos, is ditVerent in this re- 
spt'ct. Through this part of New IMexico the river runs be- 
tween immense mountains, with strips or ribands of land along 
its banks, not always continuous, which are cultivated with 
grains, but only by means of irrigation. 

The statements of Mr. Smith, the Delegate from New Mex- 
ico, are to the same efl'ect. 

My sjK'eeh was delivered on the 7th of March. Sj)eaking of 
what I thought the impossibility of the existence of African 
slavery in New Mexico, 1 said, “ I would not take pains useless- 
ly to reallirm an ordinance of nature, or to reenact the will of 
God.” Every body knew that, by the “ will of God,” I meant 
that expression of the Divine purpose in the work of creation 
which had given such a j)hysieal formation to the earth, in this 
region, as necessarily to exclude African slavery from it for ever. 
Every body knew I meant this, and meant nothing else. To 
represent me as speaking in any other sense was gross injustice. 
Yet a pamphlet has been put into circulation, in which it is 
said that my remark is “ umhndaking to settle by mountains and 
rivers, and not by the Ten Commandments, the (piestion of 
human duty.” “ Cease to transcribe,” it adds, “ upon the stat- 
ute-book what our wisest and best men believed to be the will 
of God, in regard to our worldly atfairs, and the passions which 
we think appropriate to devils will soon take possession of soci- 
ety.” One hardly knows which most to contemn, the nonsense 
or the dishonesty of such commentaries on another’s words. I 
know no passion more appropriate to devils than the passion 
for gross misrepresentation and libel. Others, from whom more 
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fairness might have been expected, have not failed to represent 
me as arguing, or affording ground of argument, against human 
laws to enforce the moral laws of the Deity. Such persons 
knew my meaning very well. They chose to pervert and mis- 
represent it. That is all. 

In classical times, there was a set of small, but rapacious crit 
ics, denominated captalores verbomm, who snatched and (;aught 
at particular expressions ; expended their vstrength on the t/is- 
jecta membra of language ; birds of rapine, who preyed on words 
and syllables, and gorged themselves with feeding on the gar- 
bage of phrases chopped, dislocated, and torn asunder, by them- 
selves, as flesh and limbs are by the claws of unclean birds. 
Such critics are rarely more distinguished for ability in discus- 
sion, than for that manly moral feeding which disdains to state 
an adversary's argument otherwise than fairly and truly, and 
as he meant to be understood. 

But other gentlemen, of much more acquaintance with New 
Mexico than I can pretend to, have expressed the same opinion 
as I have done, in respect to the natural causes which must for 
ever exclude slavery from that country ; and it has been thought 
remarkable that an intelligent field-ollicer in the American army, 
in writing a private letter to a friend here, dated at Santa Fe, 
the capital of New Mexico, two days before my spc*ech was 
delivered, that is, on the 5th of March, should have used this 
language : — 

“ Wc have no papers later ihati the President’s message. I fancy 
Congress is debating about slavery in New Mexico, where slavery is 
'prohibited by a strojigcr than all human laws^ the law of climate^ 
and production^ and self-interest. Not more tlian a hundredth part of 
New Mexico could ever be cultivated, if water were ever so plenty, such 
is tlic soil, topography, and rock of this land. But in the centre of a 
vast area, without large bodies of water, the rocky surface sending what 
little water falls upon it rapidly down to the ocean, under an atmos- 
phere ever thirsty, into whicli evaporation is marvellously raoid, not 
more than one part in two hundred and fifty can ever be improved.” 

And now. Gentlemen, I have one other consideration to bring 
to your minds ; and that is, that the slavery of the African race 
does not exist in New Mexico; that it is altogether abolished; 
that there is not a single African slave to be found among any 
of its mountains, or in any part of its vast plains. The people 
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‘of New Mexico, to a man, are opposed to slavery ; their state 
of society rejects it; the use of cheaper labor rejects it; the 
opinions, the sentiments, and feelings of the j)eople all reject 
it, as warmly and decidedly as it is rejected by the people of 
Maine. And it appears to me just about as probable that 
African slavery will bo introduced into New Mexico, and there 
established, as it is that it will be established on Mars’ Hill, or 
the side of the Wliite Mountains. 

Among the maxims left us by Lord Bacon, one is, that, when 
seditions or discontents arise in the state, the part of wisdom 
is to remove, b*y all means possible, the causes. The surest 
way to prevent discontents, if the times will bear it, he says, is 
to take away the matter of them ; for if there be fuel prepared, 
it is hard to tell whence the spark shall come tliat shall set it 
on fire. So counsels Tiord Bacon ; but with us there are other 
advisers. Although the dispute be obviously altogether unim- 
portant, and although the times will well bear the taking away 
of the matter of it, their patriotic ardor still admonishes us to 
continue the contest, to fight it out; if the oyster be gone, still 
to make fierce battle for the shell; nor give up the warfare till 
we obtain a joyful victory, or nobly fall. 

Gentlemen, I will conclude this letter by a short reference to 
one other topic. A good deal of complaint has been manifested, 
as you know, on account of the opinions expressed in my 
speech rt'specting I’exas, and the legal construction and effect 
of the resolutions by which she became annexed to the United 
States. Surprise and astonishment, and all the eloquence of 
capital letters and notes of admiration, have been summoned 
to mark the utterance of such iitnv and startling sentiments. 
The truth is, however, that there is nothing new in the whole 
matter. The same view, substantially, of the resolutions of 
annexation had been taken, again and again, by myself and 
others. 

Gentlemen, I voted against the treaty by which these terri- 
tories were ceded by Mexico to the United States; and in open 
Senate, in a speech made on the 2dd of March, 1848, 1 referred 
to Texas arid to the resolutions of annexation. Th<; speech 
was published in the newspapers, and circulah'd in pamphlet 
form, and read by every body who chose to read it. In that 
speech you will find these words: — 
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“ Now, Sir, I do not depend on theory. I ask you, and I ask the 
Senate and the country, to look at facts, to sec wlicre we were when we 
made the departure three years ago, and where we now arc, and I 
shall leave it to imagination to conjecture where we shall be. 

“ We admitted Texas as one State for the present. But if you will 
refer to the resolutions providing for the annexation of Texas, you will 
find a provision that it shall he in the powen* of Congress hereafter to 
make four other new States out of Texan territoiy. Present and pros- 
pectively, therefore, five new States, sending ten Senators, may come 
into the Union out of Texas. Three y ears ago we did that. Now we 
propose to make two States ; for, undoubtedly, if we take what the 
President recommends. New Mexico and California each will make a 
State ; so that there will be four Senators. We shall have, then, in this 
new territory, seven States, sending fourteen Senators to this chamber. 
Now, what will be the relation between the Senate and the people, or 
the States from which they come ? ” 

You will sec that hero is the same opinion of the meaning of 
the resolutions of annexation, expressed nearly in the same 
words, as are contained in my speech of the 7th of March last. 
And this only two years ago. But nobody then expressed 
either surprise or astonishment. There was no call to arms, no 
invocation of the genius of Liberty, to resist a false construc- 
tion of an act of Congress; there were no stirring and rousing 
paragraphs in the newspapers, no patriotic appeals to the peo- 
ple, and no insane declarations, such as we now hear, that the 
Texan resolutions are utterly void. 

But, Gentlemen, I will pursue no further a topic of some little 
interest to myself, but of no great importance to you, or the 
country. I leave it with tlie single remark, that what was true 
in respect to the construction of an act of Congress in 1848, 
must be true in the same case in 1850; and if an individual, 
on his own authority, may declare one act of (^ongu'ss void, 
he may with equal propriety absolve himself from the obliga- 
tions imposed on him by all other acts; and his oath binds him 
only to the observance of such laws as he himself approves. 
How far such a sentiment is lit to be acted upon by men, or to 
be instilled into the minds of youth, the country must judge. 

But yon, and the whole country, Gentlemen, are interested 
nost deeply in knowing what is the prospect of a settlement 
of existing difficulties. On this point, I am happy to say that 



TO HIS NEW HAMPSHIRE NEIGHBORS 


575 


♦I can speak with hope, if not with confidence. I thinK I see 
indications that the public judgment will, ere long, be broug t 
to bear upon these troublesome and exciting questions, and at 
the voice of a majority of the people will hush other discordant 
voices. How soon this will happen I cannot say ; but I fully 
believe that the floods will yet subside, that the troubled wa- 
ters will return within their banks, and the current of public 
affairs resume its accustomed and beneficial course. 

I am. Gentlemen, your obliged fellow-citizen and obedient 
servant, 

Daniel Webster. 


To the Rev. Ebenezer Price and others^ Neighbors of Mr. 
Webster in New Hampshire 

Washington, September 21, 1850. 

Gentlemen, — I have received your letter of last month, ex- 
pressing your approbation of my public political conduct, and 
especially of my efforts in Congress to settle questions which 
have long agitated the country and disturbed its peace. Hap- 
pily, Gentlemen, those questions are now, I trust, disposed of, 
and better prospects open upon the country. 

The thirty-one American States stretch over a vast extent of 
country running through several degrees of latitude and longi- 
tude, and embracing many varieties of soil, climate, institutions, 
habits, and pursuits; yet over all the Union and the Consti- 
tution still stand, everywhere giving protection and security, 
and everywhere cherished at the present moment with general 
and warm jiatriotic regard. The interests of the diflerent parts 
of the country, though various, are not opposite ; flowing, in- 
deed, in diverse channels, but all contributing to swell the great 
tide of national prosperity. Under the operation of the Consti- 
tution, we have now been for sixty years free and happy ; civil 
and religious liberty have stood firm and unshaken ; popular 
education has received a new impulse and a wider spread, and 
moral and religious instruction has become characteristic of our 
age ; agriculture, commerce, and manufactures have been stead- 
ily encouraged and sustained ; and, under the blessing of Provi- 
dence, general competency and satisfactory means of living 
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have everywhere rewarded the efforts of labor and industry. 
And in the mean time, Gentlemen, 'the country has attained to 
such a degree of honor and renown, that every patriotic man, in 
addition to his own individual means of enjoyment, derives a 
positive pleasure from participating in the reputation of his coun- 
try. Of what other country upon earth can this be said with 
so much truth? 

Who, then, would undermine this Union? Who would 
raise his hand against this Constitution? Who would scoff 
at those political and social blessings wdiieh Providence has 
never before seen fit to vouchsafe, in such abundance, to any 
community of men ? Self-love, our hopes for the future, na- 
tional pride, and gratitude to God, all conspire to prompt us 
to embrace these institutions of our native land with all the af- 
fections of our hearts, and to defend them with all the strength 
of our hands. In a critical hour, and not without some personal 
hazard, I have discharged my duty, and funed my conscience, 
to its very depth, in pulilic efforts to maintain them, limited 
only by the measure of my ability. And since these efforts are 
regarded as having contributed something to the adjustment of 
dangerous controvfU'sies, and to the establishment of peace and 
harmony among fellow-citizens and brothers, I desire no reward 
but the cheering voices of good men and the approbation of my 
own conscience. 

And now, fritmds and neighbors, I could pour out my heart 
in tenderness of feeling for the affectionate letter which comes 
from you. Approving voices have been heard from other quar- 
ters ; other commendations have reached me, high enough and 
warm enough to demand, as they have received, my most 
grateful acknowledgment and regard. Hut yours comes from 
home ; it coiruis from those whom I have known, and who have 
known me, from rny birth. It is like the love of a family cir- 
cle ; its inlluenccs fall upon my heart as the dew of Hermon 
Those of you who are most advanced in age have known my 
father and my family, and especially that member of it whose 
premature death inllicted a wound in my breast which is yet 
fresh and bleeding. Some of you were my companions in the 
country schools; w'ith others 1 have partaken in the sports of 
youth, the cheerful labor of the field of agriculture, and in the 
associations and exercises of early manhood. I see on the list 
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learned, and now aged and venerable elergymen ; professional 
gentlemen and magistrates, of my own age, whom I have long 
honored and esteemed ; and others of all classes and all pur- 
suits in life. There are on the list, also, not a few who bear 
my name and partake my blood. What I was in early life you 
all know ; towards what I may have done, at subsequent pe- 
riods, for the good of the country, you have ever manifest- 
ed sullieiently favorable and partial regard; and now, after I 
have been called upon to act a j)art in a more important cri- 
sis, })erhaps, than any other of my life, your kind regard, your 
neighborly recognition of former days and former friendships, 
and the airectionate terras in which you express yourselves, 
make your letter a treasure, precious in my esteem, which 1 
shall keep near me always while I live, and leave for the grati- 
fication of those who may come after me. 

Your obliged friend and neighbor, 

Daniel Webster. 


To Messrs. F. S. LatJirop and others., Neiv York. 

Eranklin, N. II., October 28, 1850. 

Gentlemen, — Nothing in the world but regard for the state 
of my health prevents me from accepting at once your invitation, 
and assuring you of my presence at the “ Union Meeting ” at 
Castle Garden, on Wednesday evening iie.vt. I rejoice to know 
that such a meeting is called; I rejoice to know that it will be 
attended by thousands of intelligent men, lovers of their coun- 
try, party men, doubtless, but abject slaves to no party, and 
who will not sulfer either parly clamor or iiarty diseijiline to dry 
up within them all the fountains of love and attachment to the 
Constitution of their country. The voice of such a meeting will 
be heard and respected. It will rebuke disobedience to the laws, 
actual or threatened ; it will tend to check the progress of mad 
fanaticism ; it will call men who are honest, but who have been 
strangely misled, back to their duty ; and it will give coinite- 
nance and courage to the faithful friends of the Union throughout 
the land. When the commercial interests of the great metropo- 
lis of the country speak, with united hearts and voices express- 
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ing their conviction of the presence of the great danger, and a 
determined purpose to m('et that danger, to combat with it, and 
overcome it, the example is likely to rouse good men every- 
where; and when the country shall be ronsed, the country will 
be safe. I concur, Gentlemeti, in all the political principles con- 
tained in the resolntions, a copy of which has been sent to me; 
and I stand pledged to support those principles publicly and 
privately, now and always, to the extent of iny influence, and 
by the exertion of every faculty which I possess. The eminent 
men whom you mention, and with whose names you have 
done me the honor to associate mine, are well worthy of the 
praise which you bestow on them. I shall ntwer forget, and I 
trust the country will never forget, the patriotism, the manliness, 
the courage, manifested by them in an hour of difliculty and of 
peril. 


The peace measures of the last session are the Texan boun- 


dary act, the act for establishing the two territorial governments 


of New Mexico and Utah, the act for the abolition of the slave- 


trade in the District of Columbia, and the Fugitive Slave Law. 
This last measure. Gentlemen, is not such a measure as 1 had 
prepared before I left the Senate, and which, of (X)urse, I should 
have supported if I had remained in tin; Senate. Dut it re- 
ceived the proper sanction of the two houses of Congress and 
of the President of the United States. It is the law of the 


land, and as such is to be respected and obeyed by all good 
citizens. 1 have heard no man whose o})inion is worth regard- 
ing deny its consritutioiiality, and those who counsel violent 
resistance to it counsel that which, if it takes place, is sure to 
lead to bloodshed and to the commission of ca))ital otl’ences. 
It remains to be seen how far the dcludtul and deluders will go 
on in this career of faction, folly, and crime. There were hon- 
est and well-meaning members of Congress who did not see 
their way clear to support these great and leading measures of 
the last session. You are (piitc right in saying that the motives 
of these gentlemen ought not to be impeached. But the meas- 
ures have been adopted; they have become laws, constitution- 
ally and legally binding upon us all, and no man is at liberty to 
oppose them. 

No man is at liberty to set up, or afl'ect to set up, his own 
conscience as above the law, in a matter which respects the 
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rights of others, and the obligations, civil, social, and political, 
due to others from him. Such a pretence saps the foundation 
of all government, and is of itself a perfect absurdity ; and while 
all are bound to yield obedience to the laws, wise and well- 
disposed citizens will forbear from renewing past agitation, and 
rekindling tlic Haines of useless and dangerous controversy. 

If we would continue one people, we must ac(iuiesce in the 
will of the majority, constitutionally expressed, and he wlio 
does not mean to do that means to disturb the public peace, 
and do what he can to overturn the government. 

Gentlemen, I am led to the adoption of your last resolution, 
in an especial and emphatic manner, by every dictate of my 
understanding, and I embrace it with full purpose of heart and 
hand. Its sentiment is my sentiment. With you, I declare 
that I “range myself under the banners of that party whose 
principles and practice are most calculaled to uphold the Con- 
stitution and to perpetuate our glorious Union.” 

Gentlemen, I am here to recruit my health, enfeebled as it 
has been by ten months’ exces.sive labor and indescribable anxi- 
ety. The air of these my native hills renews my strength and 
my spirits. I feel its invigorating iiilluences while I am writing 
these few lines ; and I shall return shortly to my post, to dis- 
charge its duties as well as I can, and resolved, in all events, 
that, so far as depends on me, our Union shall pass through this 
fuay trial without the smell of smoke upon its garments. 

I am, Gentlemen, with very sincere regard, your obliged 
fellow-citizen and obedient servant, 

Daniel Webster. 


To William Kinney and others, of Staunton, Virginia. 

Wasliington, November 2.3, ISfiO. 

Gentlemen, — On my arrival in this city last evening, I had 
the pleasure of receiving your communication of the 7th instant. 
It is a refreshing, an encouraging, and a patriotic letter. You 
speak the sentiments which become the people of the great and 
ancient Commonwealth of Virginia. You speak as Wythe and 
Pendleton, Jellerson, Marshall, and Madison would speak wer" 
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they yet among us. You speak of the union of these States ; 
and what idea can suggest more lively emotion in the inind.s of 
the American people, of present ])rosperit;y, past renown, and 
fiihire hopes? Gladly would I be with you. Gentlemen, on the 
proposed occasion, and, as one of your countrymen and fellow- 
citizens, assure you of my hearty .sympathy with you in the 
opinions which you expres.*^, and my unchangeable purpose to 
cobjx'rate with you and oth(‘r good men in upholding the honor 
of the States and the Constitution of the government. How 
happy should I be to present myself in Virginia, west of the 
Blu(‘ Ridge, and there to ])ledge mutual faith with the men of 
Augusta and Rockbridge, Bath, Alleghany, and Pocahontas, 
Highland, Pendleton, and Rockingham, that, while we live, the 
institutions of our wise and patriotic sires shall not want sup- 
porters, and that, so far as may depend on ns, the civilized world 
shall never be shocked by b(‘holding such a prodigy as the vol- 
untary dismemberment of this glorious republic. No, Gentle- 
men, never, never! If it shall come to that, political martyrdom 
is })referable to such a sight. It is better to die while iht^ honor 
of the country is untarnished, and the flag of the Union still 
tlyi ng ov(!r our heads, than to live to behold that honor gone 
for ev('r, and that flag prostrate in the dust. Gcmtlemen, I speak 
warmly, because I b'cl warmly, and because I know that, I speak 
to men whose hearts are as warm as my own, in support of the 
country and the Union. 

I am lately from the North, where I have mixed extensively 
with men (>f all classes and all parties, and I assure you, Gen- 
tlemen, through the masses of the Northern people the general 
feeling and the great cry is for the Union, and for its preservation. 
There arc, it is true, men to be found, some of perv(.‘rse pur- 
poses, and some of bewildered imaginations, who atlect to sup- 
pose that some ])ossible, but undefined good would arise from a 
dissolution of the ties which bind these United States together. 
But be assured the number of these men is small ; the (uninent 
leaders of all parties rebuke them, and while there ])revails a 
general purpose to maintain the Union as it is, that purpose 
embraces, as its just and necessary rni'ans, a firm resolution of 
su])porting the rights of all the States precisely as they stand 
guarantied and secured by the Constitution. And you may 
depend upon it, that every provision in that instrument in favor 
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of the rights of Virginia, and the other Southern States, and 
every constitutional act of Congress passed to uphold and en- 
force those rights, will be upheld and maintained, not only by 
the ])ovver of the law, but also by the prevailing influence of pub- 
lic opinion. 

Accidents may occur to defeat the execution of a law in a 
particular instance ; misguided men may, it is possible, sornc- 
tini<‘s enable others to elude the claims of justice and the rights 
founded in solemn constitutional compact; but on the whole, 
and in the end, the law will be executed and obeyed. The South 
will see that th(!re is principle and patriotism, good sense and 
honesty, in the general mind of the North, and that, among the 
great mass of intelligent citizens in that quarter, the prevailing 
disposition to ask for justice is not stronger than the disposition 
to grant it to others. 

Centlemen, wx; arc brethren; we are descendants of those 
who labored together with intense anxiety for the establishment 
of the present Federal Constit ution. Let me ask you to teach 
your young men, into whose hands the power of the country 
must soon fall, to go back to the close of the Revolutionary 
war; to contemplate the feebleness and incompetency of the 
confederation of States then (existing; and to trace the steps by 
which th(‘ intelligence and patriotism of the great men of that 
day led the country to the adojition of the existing Constitution. 
Teach them to study the j)roceedings, votes, and reports of 
committees in the old Congress. Es})ecially draw their atten- 
tion to the leading })art taken by the Assembly of Virginia 
from 1788 onward. Direct their minds to the convention at 
Annapolis in i78() ; und by the contemplation and study of 
th(,*se events and these eU'orts, let them see what a mighty thing 
it was to establish the government under which we have now 
lived so prosperously and so gloriously for sixty years. But 
j)ardon me; I must not write an essay or make a speech. 
Virginia! true-hearted Virginia! stand by your country, stand 
by the work of your fathers, stand by the union of the States, 
and may Almighty Cod prosper all our etforts in the cause of 
liberty, and in the cause of that united government which ren- 
ders this pt'oide the happiest people on whom the sun ever shone ! 

I am. Gentlemen, yours truly and faithfully, 

Daniul Webster. 


AQ* 
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To J. A. Hamilton Esq.^ and others^ Westchester^ New York. 

Washington, January 27, 1851. 

Gentlemen, — I have to acknowledge the receipt of your 
lett{'r of the Idth of this month, inviting me to attend a meeting 
prop()S('d to be holden at T'arrytown on the 30th instant, by the 
people of Westcliester (\)imty, without any distinction of party, 
who ajtprove of tlie compromise nnaisures of the last st'ssion of 
Congress. My pnblit*, duties do not allow me to accept this 
invitation ; but you neiid not doubt that 1 cordially approve the 
objec'ts and purjioses for which the peophj of Westchester })ro- 
pose to assemble. 

I ho})e the spirit of disunion may be considered as now, in 
some d('gree, cluH’ked ; but that it has existed, both at the 
North and the South, and does still exist to a dangerous ex- 
tent, cannot, as it seems to me, be denied by any honest man. 

In the South, the si'paration of the States is 0])enly proposed, 
discussed, and recommended, absolutely or conditionally, in h^g- 
islative halls, and in conventions called together by the author- 
ity of law. 

In the North, the State goviTiiments have not run into such 
excess, and the purpose of overturning the government shows it- 
self more clearly in resolutions agreed to in voluntary assem- 
blies of individuals, denouncing the laws of the land, and de- 
clarinii a lixed intent to disob(‘V them. 

1 notice that in one of these meetings, holden lately in the 
very heart of New Kngland, and said to have been very numer- 
ously attended, the members unanimously resolved, “ tlnit, as 
God is our helper, wc will not. sulfer any person charged with 
being a fugitive from labor to be taken from among us, and to 
this resolve we pledge our lives, our fortum\s, and our sacred 
honor.” 

These persons do not seem to have bi^en aware that tin’: pur- 
pose thus avowed by them is di.stinctly treasonable. If any 
law of the land be resisted, by force of arms or force of numlxTs, 
with a declared intent to resist the application of that law, in all 
cases, this is levying war against the government, within the 
meaning of the Constitution, and is an act of treason, drawing 
after it all the consecjuences of that oU’ence. This is the })rccise 
case in which convictions for treason took place in Peiinsylva- 
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nia (luring the elder Mr. Adams’s administration. And not 
only does such a spirit as this manifest itself in heated and vio- 
lent publie assemblies, but it is also defended, encouraged, and 
commetided by a considerable portion of the public piv.ss; and, 
what is still worse, the pulpit has, in too many instances, ut- 
tered these tones of opposition to the law, instead of the voice 
of Christian meekness, repentance, and the fear of Cod. Im 
deed, occasions have happen(;d in which men and women have 
engaged in a sort of rivalry or contest to scie whether the laws 
of s()c,i«‘ty, or the instihition of religion and the authority of the 
Diviii(‘ iv(n elation, could be treated with the more contempt. 

It is evident that, if this spirit be not checked, it will endanger 
the government; if it spnjiid far and wide, it will ov(‘rthrow the 
gov(‘rnm(*nt. 

'riu're are ample, ph'dges, Gentlemen, that with you and your 
f(‘l low-citizens of Westchcstia’ no other feeling will be enter- 
tained than that of zealous attachment to the Union and the 
Constitution, and a dc'tcrniination to support both to the last 
extremity. Among your committee I s(.*e the son of a great 
and an illustrious man, equally distinguished in the revolution- 
ary and the constitutional history of his country. Alexander 
IIamii/i’on was otu^ of tlu' twelve commissioners who met at 
Annapolis in Sej)t(Mnber, J780, and recommended to the country 
th(^ (“stablishment of a constitution of government “ adeejuate 
to th(‘ exigencies of the Union.*’ Here was the cradle of that 
form of gov(Tnment which has so long bound us all together, and 
made us so prosperous at home and so much res})ected abroad. 
Where the blo(Ad of Ahwander Hamilton lills the veins, or his 
example and patriotic si'rvices arc reinembi'red, the language 
of separation, secession, and disunion will find no utterance, 
and jnirposes of vidlent resistamie to the laws no approbation 
or tolerance. 

Gentlemen, the mortal remains of another great man, vener- 
ated and loved through the whole course of a long life, repose 
in tlH‘ county of Westchestt‘r ; of coarse, 1 mean John Jay^ 
'Fhe public liic of this illustrious man was almost entirely de- 
voti'd to the preservation of the union of the States, the estab- 
lislmnmt of the Constitution, and the administration of the 
powers conferred by it. No man saw more clearly, or felt more 
deeply, the evils arising from the existence of States with entire 
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and distinct sovereignties. No man appealed to liis country- 
men against such a state of Ihings with more earnestness, elo- 
quence, or power. He saw the beginning of a spirit very much 
like that which exists now; he foretold its dangers, and did as 
much as any man to rescue the public opinion from its perni- 


cious grasp. 

In 1785 he wrote to a friend: “ It is my first wish to see the 
United States assume and merit tlie character of one great na- 
tion, whose territory is divided into ditfennit States merely for 
more convenient "overnmeiit.” 

In 1787 he said : “ It has until lat(‘ly been a received and 
uncoiitradicted opinion, that the prosperity of the people of 
America depended on their continuing firmly united ; and the 
wishes, prayers, and etforts of our best and wisest citizens have 
been constantly directed to that object, lint politicians now 
appear, who insist that this opinion is erroneous, and that, in- 
stead of looking for safety and hajipiness in union, we ought to 


seek it in a division of the 


States 


into distinct confederacies 


or sovereignties This country and this people seem to 

have been made for each other, and it appears as if it was the 
design of Providence that an inheritance so proper and con* 
venient for a band of brethren united to each other by tha 
strongest ties should never be split into a number of unsocial. 

jealous, and alien sovereignties They who promote the 

idea of substituting a number of distinct confederacies, in the 
room of the plan of the convention, seem clearly to foresee that 
the rejection of it would put the continuance of the Union in 
the utmost jeopardy. That certainly would be the case; and 
I sincerely wish that it may be as clearly foreseen by every 
good citizen, that, whenever the dissolution of the Union ar- 
rives, America will have reason to exclaim, in the words of 
the poet, ‘ Farewell! a long farewell to all my greatness.’” 

When I am speaking of the ardent attachment of .John Jay 
to the union of the American States, I cannot forbear, even at 
the risk of extending this answer beyond its proper limits, from 
introducing another extract from his admirable writings, as ex- 
hibiting remarkable sagacity and power of illustration. “ We 
have heard much,” said he, “of the fleets of Britain; and, if 
we are wise, the time may come when the fleets of Amer- 
ica may engage attention. But if one national government 
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had not so regulated the iiavigalion of Eritain as to make 
it a nursery for seamen, if one national government had not 
called forth all the national means and materials lor forming 
Ileets, their prowess and their thunder would never have been 
C(d(;brated. I^et England have its navigation and fleet, let 
Scotland hav(i its navigation and fleet, let Wales have its fleet, 
let Ireland have its navigation and fleet, let these four of the 
constituent parts of British empire be under four independent 
governments, and it is easy to perceive how soon they would 
each dwindle into com])arativc insignificance.” 

When John Jay filled the seat at th(5 head of the supreme 
judicature, how would one appear, who, b(;ing charged with 
crime, should stand up before his face, beaming equally with in- 
telligence and benignity, and insist that he had disobeyed the 
law only from the imjmlse of his own individual conscience; 
that he had disregarded plighted faith, violated the most impor- 
tant obligations, and contemned the sanctity of oaths, only up- 
on his reliance on the superiority of his own intelligence over 
that of the communitv, and the right of every individual to 
judge of constitution, laws, and compacts for himself ? 

Genth'iiien, I am sure that you and your friends will do 
your whole duty, as intelligent and patriotic citizens, in up- 
holding the institutions of your country. I purpose to do mine, 
and should not consent to act with any body who might be 
found to waver or to hesitate on this all-important question. 

The President’s tnessage at the opening of the present session 
of Congress expresses fully and plainly his own opinion, and 
the unanimous opinion of all those associated with him in the 
executive administration of the government, in regard to what 
are called the adjustment or conqiromise measures of last ses- 
sion. That opinion is, that those measures should be regarded 
in principle as a final settlement of the dangerous and exciting 
subjects which they embrace; that, though they were not free 
from imperfections, yet in their mutual dependence and connec- 
tion they formed a system of compromise the most conciliatory 
ami best for the entire country that could be obtained from cum- 
flicting si^ctional interests and opinions; and that therefore 
they should be adhered to until time and exjierienee should 
demonstrate the necessity of further legislation to guard against 
evasion or abuse. That opinion, so far as I know, remains cn- 
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tirely unchanged, and will be acted upon steadily and dt^cisive*’ 
ly. The peace of the country recpiirt's this ; the security of the 
Constitution requires this ; consisttaicy recjuircs this; and every 
consideration of the public good demands this. If the admin- 
istration cannot stand upon the principles of the message, it 
does not exp(K‘t to stand at all. 

Citizens of Westchester! Citizens of the State of New York! 


The voices of your own illnstrions dead cry to yon from the 
ground. They who are in their graves beseech you, as you 
respect their names and memories, as you love liberty, as you 
value your own hap})iness, as you regard the hopes of your 
children, to hold oii with untlinching lirmness to the Constitu- 
tion and to the union of the States; Jind, as if wiih lips still 
living, they conjure you, in tones of indignation, to reject all 
such ideas as that disobedience to the laws is the path of pa- 
triotism, or treason to your country duty to God. 

Tor myself, 1 confess that, if 1 were to witness the breaking 
up of the Union and the Constitution of the Uni led States, I 
should bow myself to the earth in confusion of iac(*; 1 should 
wish to liide myself from the observance of mankind, unh'ss 1 
could stand up and declare truly, before God and man, that by 
the utmost exertion of (wery faculty with which my Creator had 
endowed me I had labored to avert the catastrophe. 

I am, Gentlemen, with entire regard and all good wishes, 
your obliged friend and fellow-citizen, 

Daniel Webster. 


To the Neio York CommiUee for the Celebration of the Births 

day of WaHhUtgion. 

Washington, February 20, 1851. 

Gentlemen, — It is a source of deep regret to me, that my 
public duties absolutely prohibit me from having the phuisiire 
of accepting your invitation, in behalf of the Union Saiety 
Committee, to atbmd a jiublic dimna* on the Twenty-second, 
in honor of that auspicious day. Auspicious indtaal ! All 
good intluences, all omens of iudependtmce, liberty, free gov- 
ernment, the creation of a nation, its prosperity, happiness, and 



THE BIRTHDAY OF WASHINGTON. 587 

glory, hung over the hour when the eyes of Washington first 
opened to the light. 

You say truly, Gentlemen, that the present moment admon 
ishes us to rally in support of his principles, to express anew 
[)ur admiration of his character, and our gratitude for his part- 
ing lessons of patriotism and wisdom. 

You say truly. Gentlemen, that the great duty devolving on 
us is that of regarding the Union as the foundation of our 
peace and happiness, and the Constitution as the cement of 
that Union. So Washington regarded them; so he conjured 
his fellow-citizens, in all generations, to regard them ; and 
whenever his Farewell Address to his country shall be forgot- 
ten, and its admonitions rejected by the people of America, 
from that time it will become a farewell addre^ss to all the bright 
hopes of human liberty on earth. 

Gentlemen, the character of Washington is among the most 
cherished contemplations of my life. It is a fixed star in the 
firmament of great names, shining without twinkling or obscu- 
ration, with clear, steady, beneficent light. It is associated and 
blended with all our rctlections on those things which are near 
and dear to us. If we think of the independence of our coun- 
try, we tliink of him whose ctforts were so prominent in achiev- 
ing it; if we think of the Constitution which is over us, we 
think of him who did so much to establish it, and wliose ad- 
ministration of its powers is acknowledged to be a model for 
his successors. If we think of glory in the field, of wisdom in 
the cabinet, of the purest patriotism, of the highest integrity, 
public and private, of morals without a stain, of religious feel- 
ings without intol(‘rance and without extravagance, the august 
figure of Washington presemts itself as the personation of all 
these ideas. 

You do well. Gentlemen, at this interesting hour, to invoke 
his example, to spread over all the land a knowledge of his 
principles among the rising generation, and fervently to pray 
Heaven that the spirit which was in him may also be in us. 

When Washington, in behalf of the convention, presented 
to the old Congress and to the country that Constitution which 
was the production of their patriotic and assiduous labors, he 
made this most important declaration : “ In all our deliberations 
upon this subject, we kept steadily in our view, that which ap- 
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pears to ns the greatest interest of every true Ameriean, the 
consolidation of our Union, in which is involved our prosperity, 
felicity, safety, perha])s our national existence. This important 
consideration, seriously and deeply impressed on our minds, led 
each State in the convention to be less rigid on points of infe- 
rior magnitude than might have been otherwise expected ; and 
tlins the Constitution which we now present is the result of a 
spirit of amity, and of that mutual deference and concession 
which the peculiarity of our political situation rendered indis- 
pensable.” 

And when his public career was drawing to a close, he left to 
his country, as his last, best gift, his most earnest and alTection- 
ate exhortation, to uphold that Union as the main pillar of in- 
dependence, and to frown indignantly upon the first dawning 
of any attempt to dissolve it. 

The advice is heeded now, and will be heeded hereafter. 
But, nevertheless, there are some among us on whom it is no 
injustice that those frowns of indignation should fall. There 
are those who are altogether for abandoning the Union, and 
alienating one portion of the country from the rest. They 
avow their wishes, they disclose their purposes. They open 
their hearts, and in those hearts there is found no pulsation for 
that Union which makes all Americans one people. All is but 
the ebbing and the flowing of the dark, unwholesome, troubled 
current of secession, schism, and separation. 

We have seen propositions for secession formally brought for- 
ward, and solemnly discussed in the legislatures and conven- 
tions of several of the States. Other conventions arc soon to 
be holden, under regular legislative provisions, to consider the 
same subject. In one important State, recent elections show 
that there prevails among the people almost an entire unanimity 
of sentiment in favor of breaking up the Union ; and this dis- 
solution of the Union, it is supposed, may not take place with- 
out conflict in arms. Munitions of war are therefore provided, 
schools of instruction in military tactics established, and an 
armed air and attitude assumed. These apprehensions of con- 
flict, in case secession be attempted, are not only well founded, 
but, in my judgment, certain to be realized. Secession cannot 
be accomplished but by war. I do not believe those who favor 
it expect any other result. Their hope is, that their cause and 



THE BIRTHDAY OF WASHINGTON. 


589 


its objects may spread; and that other States, by local sym- 
pathies, or a supposed common interest, may be led to espouse 
it; so that the whole country may come to be divided into two 
great local parties, and as such to contend for the mastery. 

Hut Providence has not forsaken us. This object, I believe, 
has been defeated by the measures of adjustment adopted by 
Congress at the last session, and by the spirit, ability, and suc- 
cess with which the friends of the Union have resisted it in 
the South. Nor have the efforts of your association. Gentlemen, 
been either unimportant or unavailing. Your voices have been 
heard throughout the whole land, and no man can doubt how 
the great commercial metropolis of the country feels and acts, 
or licreaftcr will feel and act, on questions involving public in- 
terests of such indescribable magnitude. 

We have recently been informed. Gentlemen, of an open act 
of resistance to law, in the city of Boston ; and if the accounts 
be correct of the circumstances of this occurrence, it is, strictly 
speaking, a case of treason. If men combine and confederate 
together, and by force of arms or force of numbers clfcctually 
resist the operation of an act of Congress, in its application to 
a particular individual, witli the avowed purpose of making the 
same resistance to the same act in its aj)})lication to all other 
individuals, this is levying war against the United States, and 
is nothing less than treason. Now, 1 understand that the per- 
sons concerned in this outrage in Boston avow openly their 
full purpose of preventing, by arms, or by the power of the mul- 
titude, the execution of process for the arrest of an alleged 
fugitive slave in any and all cases whatever. I am sure. Gen- 
tlemen, that shame will burn the cheeks, and indignation fill the 
hearts, of nineteen twentieths of the people of Boston, at the 
avowal of principles and the commission of outrages so abom- 
inable. Depend upon it, that, if the people of that city had 
been informed of any such purpose or design as was carried 
into clfect in the court-house in Boston, on Saturday last, 
they would have rushed to the spot, and crushed such a nefari- 
ous project into the dust. The vast majority of the people of 
Boston must necessarily suffer in their feelings, but ought not 
to suffer at all in their character or reputation for loyalty to 
the Constitution, from the acts of such persons as composed 
the mob. I venture to say, that when you hear of them next, 
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you will learn that, personally and collectively, as individuals, 
and also as represented in the city councils, they will give full 
evidence of their fixed purpose to wijie away, and obliterate to 
the fall extent of their power, this foul blot on the good name of 
their city. 

And now. Gentlemen, when projects of dissolution have taken 
so much of form and pressure in public bodies in the South, 
when lawless violence, trampling on the public authorities, stalks 
forth so boldly in the North, you will see that your work, highly 
prosperous thus far, is nevertheless not yet concluded. It is wise 
and patriotic, therefore, that you commemorate your love of 
country, strengthen your resolution to maintain the Constitution, 
the Union, and the laws, by uniting to celebrate the anniversary 
of the birth of the great Father of his Country. You do w('ll to 
call to memory his services, to revive in your own bosoms his love 
of liberty and order, and to draw in patriotic inspirations from 
his principles and his example. For these principles and this 
example, there will be found respect and admiration everywhere, 
where there is a true love for the institutions of the country. 
And every American may well doubt the patriotism of his own 
heart, when he finds that in that heart veneration for Washing- 
ton begins to be languishing and dying away. 

Gentlemen, the path of duty before you, and before me, is 
plain and broad ; it is to do our duty and our whole duty, thor- 
oughly and fearlessly ; it is to embrace the free institutions of 
our country; and to hold them up, with all our might, as if it 
were our last struggle upon earth. And then, if the blood of 
civil! war shall flow, it will not stain our garments. If disgrace- 
ful outrages, gaining streiigth by indulgence and temporary suc- 
cess, shall proceed from stage to stage, till they destroy the lives 
of men, women, and children, pull dowm and demolish the tem- 
ples of justice, and even wrap cities in flames, you and I, and 
our character and memory, both now and with })Osterity, will at 
least escape the consuming conflagration of reproach. 

I am, Gentlemen, your much obliged servant, 

Daniel Webster. 
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To George P. Marshy Esq.^ Sfc.^ Sfc.^ Constantinople* 

Washington, February 28, 1851. 

Sir, — I am directed by the President to address you on the 
subject of the Hungarian refugees who are now in the Turkish 
dominions. 

It is understood by this government that Mr. Kossuth and 
forty or fifty others, his companions, are in confinement in Ku- 
tayieh, in Asia Minor, where they have been for a year or more, 
and that they continue to feel an earnest desire to come to the 
United States. 

By a despatch of my predecessor you were instructed to ofier 
to the Sublime Porte to receive Mr. Kossuth and his compan- 
ions on board of one of the national ships of the United States 
to convey them to this country. 

It would have been extremely gratifying to the government 
and peoj)le of the United States if this proposition could have 
been at that time accepted; but it is understood that its not 
having been complied with by the Sublime Porte did not arise 
from a wish on his Imperial Majesty’s part to detain them, or 
from any unwillingness that they should j)roceed to the United 
Slates, but was in consequence of the Sultan’s offer to Austria 
to detain these persons for one year; at the expiration of which 
time, unless further conventions should be entered into to pro- 
long their detention, they should be at liberty to depart. 

If this be so, the time is near at hand when their release may 
be expected, and when they may be permitted to seek an asy- 
lum in any part of the world to which they shall be able to pro- 
cure the means of transportation. 

It is confidently hoped that the Sublime Porte has not made, 
and will not make, any new stipulation with any power for 
their further detention ; and you are directed to address your- 
self urgently, though respectfully, to the Sublime Porte on this 
question. 

You will cause it to be strongly represented, that, while this 
government has no desire or intention to interfere in any man- 
ner with questions of public policy or international or municipal 
relations of other governments, not atfecting the riglits of its 

* This letter should have been inserted among the Diplomatic Papers, in the 
preceding division of the u’ork. 
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own citizens, and while it lias entire confidence in the justice 
and magnanimity and dignity of the Sublime Porte, yet, in a 
matter of such universal interest, it hopes that any suggestions 
proceeding from no other motives than those of friendship and 
respect for the Porte, a desire for the continuance and perpetuity 
of its independence and dignified position among the nations of 
the earth, and a sentiment of commiseration for the Hungarian 
exiles, may be received by the Porte in the same friendly spirit 
in which they are offered, and that the growing good feeling 
and increasing intercourse between the two governments may 
be still further fostered and extended by a happy concurrence 
of opinion and reciprocity of confidence upon this as upon all 
other subjects. Compliance with the wishes of the government 
and people of the United States in this res])ect will be regarded 
as a friendly recognition of their intercession, and as a proof of 
national good-will and regard. 

The course which the Sublime Porte pursued, in refusing to 
allow the Hungarian exiles to be seized upon its soil by the 
forces of a foreign state, or to arrest and deliver them up itself 
to their pursuers, was hailed with universal approbation, it might 
be said witli gratitude, everywhere throughout the United Slates. 
And this sentiment was iiot the less strong because the demand 
U})on the Sublime Porte was made; by governments confident 
in their great military power, with armies in the field of vast 
strength, flushed with rec'cnt victory, and whose purposes w(;re 
not to be thwarted, nor their pursuit stayed, by any obstacle less 
than the interposition of an empire prepared to maintain the 
inviolability of its territories, and its absolute sovereignty over 
its own soil. 

This government, jealous of its own territorial rights, regarded 
with great respect and hearty approbation the firm and lofty 
position assumed by his Imperial Majesty at that tinn;, ^uid so 
proudly rhaintained under circumstances well calculated to in- 
spire doubt, and against demands urged with such gravity, and 
supported by so formidable an array. His Imperial Majesty 
felt that he should be no longer an independent prince if he 
consented to be less than the sovereign of his own dominions. 

While thus regarding the political position and conduct of 
the Sublime Porte, in reference to other powers, his Imperial 
Majesty’s generosity in providing for the wants of the fugitives 
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thus unexpectedly, and in so great numbers, throwing themselves 
upon his protection, is considered equally worthy of admiration. 

On the other hand, it is not dillicult to conceive what may 
have been the considerations which led the Sublime Porte to 
consent to remove these persons from its frontiers, require them 
to repair to the interior^ and there to remain for a limited time. 

A great attenq)t at revolution against the established author- 
ities of a neighboring state, with which the Sublime Porte was 
at peace*, and with which it desired to preserve friendly relations, 
had only then been supjaessed. The chief actors in that at- 
tempt had escaped into the dominions of the Porte. To per- 
mit them to remain upon its frontiers, where tlu'y might project 
new undertakirjgs against that state, and into which, if circum- 
stances favored, they could enter in arms at any time, might 
well have been considered dangerous to both governments ; and 
the Sublime Porte, while protecting them, might certainly also 
prevent their occupying any such position in its own dominions 
as should give just cause of alarm to neighboring and friendly 
powers. Their removal to certain localities might also be ren- 
dered desirable by considerations of com enienct; to the Sublime 
Porte itself, upon whose charity and generosity such numbers 
had so suddenly become dc})eiuleut. 

The detention of these persons for a short ])eriod of time, in 
order that they might not at once repair to other parts of Eu- 
rope to renew their operations, was a request that it was not 
unnatural to make, and which it was ctn’tainly in the discretion 
of the Sublime Porte to grant, without any sacrilice of its dig- 
nity or any want of kindness towards the refugees. 

Hut at this time all possible apprehension of danger or dis- 
turbance, to result from their liberation, has ceased. It is now 


more than a year since the last Hungarian army surrendered, 
and the attem|)t at revolution and the establishment of an in- 
dependent government, in which they were engaged, was most 
sternly crushed by the united forces of two of the greatest pow- 
ers of Europe. Their chief associates are, like themselves, in 
exile, or have perished on the field, or on the scaffold, or by 
military execution. Their estates are confiscated, their families 
dispersed, and every castle, fortress, and city of Hungary is in 
the possession of the forces of Austria. 

I’liey themselves, by their desire to remove so far from the 
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scene of their late conflict, declare that they entertain no hope 
or thought of otlier similar attempts, and wish only to be per- 
mitted to withdraw themselves altogether from all European 
association, and seek new homes in the vast regions of the 
United States. For their attempt at independence they have 
most dearly paid ; and now, broken in fortune and in heart, 
without home or country, — a band of exiles, whose only future 
is a tearful reiriembrance of the past, whose only request is to 
spend their remaining days in obscure industry, — they wait the 
permission of his Imperial Majesty to remove themselves, and 
all that may remain to them, across the ocean, to the unculti- 
vated regions of America, and leave for (wer a continent which 
to th(mi has become more gloomy than the wilderness, more 
lone and dreary than the desert. 

The people of the United States expect from the generosity 
of the Turkish monarch, that this permission will be given ; 
they wait to receive those, exiles on their shores, where, without 
giving just cause of uneasiness to any government, they may 
enjoy whatever of consolatioji can be afTordc'd by sympathy for 
their sulTerings, and that assistance in their necessities which 
this people have never been late in olTering to any, and which 
they are not now for the first time called upon to render. Ac- 
customed themselves to high ideas of national independence, 
the ])eoplc of the United States would regret to sec the govern- 
ment of the vast empire of Turkey constraimul by the force of 
circumstances to exercise the duty of keeping prisoners for other 
powers. You will further say to the Sublime Porte, that if, as 
this government hopes and b(‘lieves, Mr. Kossuth and his com- 
panions are allowed to depart from the dominions of his lmpt> 
rial Majesty at the cxj)iration of the year commencing in May, 
1850, they will find conveyance to the United States in some 
of its national ships, now in the Mediterranean S(‘a, which can 
be spared for that purpose; and you will, on receiving assur- 
ances that these persons will be permitted to embark, asc.ertain 
precisely their number, and immediately give notice to the com- 
mander of the United States sipiadron on that station, who will 
receive orders from the proper authorities to be present with 
such of the shij)s as may b(^ necessary, or can leave the station, 
to furnisli conveyance for Kossuth and his companions to the 
United States. 


Daniel Webster. 
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To George Grisivold^ Esq,^ and others^ in Rejdy to a Letter 
transmilling an Invitation signed by more than five thousand 
Citizens of New York, “ Friends of the Union, without Dis- 
tinction of Party.” 

Washington, May 9, 1851. 

Gentlemen, — I have received your comiQUuicatioii by the 
hatids of Mr. Williams, and I acknowledgt? myself overwhelmed 
by this new proof of regard from the city of New York. An 
invitation to visit that city, from so many thousands of “ friends 
of the Union, without distinction of party,’’ as much surpasses 
my merit as it exceeds my expectation. I have read the names, 
and, as you suggest may be probable, many of them are known 
to me, and I know them to be men of high honor and character, 
of business and industry, possessing a great stake in the coun- 
try, and active supporters and props of all the institutions of 
benevolence and charity, morality and religion, literature and 
science, which adorn the great commercial metropolis of the 
United States. 

Gentlemen, I have no wish to appear in public for purposes 
of ceremony or entertainment; nor can I say tljat I feel the 
necessity of any occasion at present to express my sentiments 
in regard to jiublic affairs. xVll that I think, and all that I feel, 
on the great topics of tln^ hour, is concealed from nobody. But, 
notwithstajiding all this, and notwithstanding that my public 
duties arc likely to demand my attention rather imperatively 
for some weeks to come, I yet cannot persuade myself to say 
that I may not, at no distant time, make an elfort to meet my 
friends in New York. 

One thing. Gentlemen, is certain, that, if I address you at 
any time, you will hear no change of sentiment, nor any fal- 
tering of voice, in support of that cause which is so dear to 
your hearts and to mine. 

With grateful and profound regard, I remain, Gentlemen, 
your friend and obliged, humble servant. 


Daniel Webster. 
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To a Number of Friends at West Dennis^ Mass. 

Washington, July 14, 1851. 

Gentlemen, — I have received your friendly letter of the 4th 
of this month, and am highly gratified with the patriotic siaiti- 
ments expressed llierein. Indited, 1 sliould have expected notliing 
else, because sucli sentiments are worthy ol those Pilgrim Fathers 
from wliom yon are descended, as well as ol the general char- 
acter of your community. 

It will give me much satisfaction, if (arcumstances should 
allow, to accept your invitation to pass a day among you. In 
the mean time, I shall be most happy to send to each of you 
such productions of mine as may fully explain my sentiments 
in respect to the great (piestions of the present tim(\ 

With some of you, I have the phnisure of being personally 
acquainted, as I have often been in your good town of Dennis, 
as well as in all the other towns on the Cape. 1 see also at- 
tached to your letter many names not personally known to me, 
but belonging to families with which 1 have had acquaintance 
in former times. I have always found the air of your county 
delightful in summer, and there are many sea views remarkably 
fine; and I su})[)osc I ought to confess, also, that in these my 
pleasant visits 1 did not entirely negl(‘ct the streams, so highly 
estimated by the anglers who have thrown the lly in them. 

Gentlemen, the natun; of your population is somewhat pe- 
culiar. I have often been struck by the very great number of 
sea-captains, as wcdl as other mariners, which the county of 
Barnstable and the neighboring islands furnish. On the (Jape 
and on the islands, I have fre(|U(‘ntly conversed with persons 
who seem ^d as well acquainted with the Gallipagos Islands, the 
Sandwich Islands, and some parts of New Holland, as with our 
counties of Hampshire and Berkshire. 

I was once engaged in the trial of a cause, in your district, 
in which a question arose resp(‘cting the entrance into the har- 
bor of Owhyec, betweiai the reefs of coral rock guarding it on 
either side. The counsel for the opposite party proposed to call 
witnesses to give information to the jury concerning this en- 
trance. I at once saw a smile, which I thought I understood; 
and suggested to the judge, that very probably some of the 
jurors had seen the entrance themselves ; upon which seven out 
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of the twelve jurors rose, and said that they were quite familiarly 
acquainted with it, having seen it often. 

The occurrence, I dare say, is remembered by that most wor- 
thy man and eminent judge, now living, as I am liappy to know, 
and enjoying in advanced life the aflection of friends, and the 
respect of all who know him; I mean Judge Putnam. This 
incident shows the nature of the enqdoynients pursued by your 
neighbors and yourselves. 

With the more elderly gentlemen of your county I have had 
the pleasure of frequent conversations concerning early Revolu- 
tionary times, and especially respecting that extraordinary man, 
James Otis. I have been where he lived, and examined such 
of his papers as I could find; but in the latter part of his life 
he destroyed most of his correspondence. Mr. Tudor has writ- 
ten a very good history of his life, and you all know the em- 
phatic eulogy pronounced on him by the elder Adams, namely, 
that it was .lanu's Oils who set the ball of the Revolution iif 
motion. Warm, elocpient, and highly impassioned in the cause 
of lib(*rty, his brilliant life- was terminated by a stroke of light- 
ning. 

None were earlier to begin, none more cordially embraced, 
or more zealously struggled to maintain, the cause of the Rev- 
solution, than the people of the Cape. All the region about 
the birthjilace of James Otis, and the Thomas's, and the other 
true-hearted patriots of those times, is to me a sort of classic 
ground; remote from large cities, scattered along an extensive 
coast, there was yet, I think, in no part of the country, a more 
fervent devotion to the patriotic cause than was manifested by 
your ancestors. 

Giaitlemen, I am sure you ascribe quite too much merit to 
ray efforts in behalf of the Union and of the Constitution. ] 
can only say, 1 have done what I could, and all that I could ; 
and that I shall not slacken my hand. Perhaps it is natural 
that you should be attaeluHl to free and regular constitutions 
of government, since all know that the first wrillen constitulion 
in the country was composed and signed on board of the May- 
flower, while she was riding at anchor in one of the harbors ol 
the Cape. Your own prosperity. Gentlemen, the success of all 
your leading pursuitsj the ])rosperity of your county, and of 
the whole State of Massachusetts, are at this moment living 
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monuments of the benefits conferred by the Constitution of the 
United States, and the adniini-stration of i^^overmnent under it. 

Your soil has always been a free soil ; as such, you and your 
ancestors have cultivated it for centuries; it needs no new chris- 


tening. But what the people of Massachusetts wanted, and 
your country among th(i rest, before the adoption of the present 
Constitution, was Fhi:h Si^as ; free scds^ow which their industry 
could be displayed, and their national rights protected. By the 
blessing of Providence they have enjoyed this freedom a»ul this 
protection for a long course of years, and have tloui’ished and 
prospered under them beyond all former example. 

What if your soil be not of the richest quality ? What if 
it be not fertile, like West<‘rn New York and the W(‘stern 


States ? I still hardly know a part of the country in which the 
people enjoy more substantial comfort. I have traversed tin; 
whole, from the “outside” in Provincetown to the line of Ply- 
mouth, without seeing an instance of ragged poverty or of ab- 
solute. want. Your labors are on the sea. In a more em))haii(; 
sense than can l)e said of any other peo})le, your home is on the 
deep. Nevertheless, the home of your families, the home of 
your alfections, the home to which you return with so much 
gladness of heart, is in the various towns on the Cape, “where 
all your treasures be.” 

1 trust that there is not a man among you who does not fe(,*l 
and see that the ])rosperity of his labor is mainly coniie(ited 
with the administration of the government of the United States ; 
and therefore I trust that the political air of the Cape will 
always remain as heidthy as its natural atmosphere, and that it 
will be as free from faction and fanaticism as that is from fogs 
and vapors. 

If your hardy and (Miterprising young men go eastward, pur- 
suing their employment, to the Bay of Chahuir, the Straits, or 
the Grand Bank, do they not receive a positive protection and 
encouragennmt from the laws of the; United Stat<*s? If they 
take a wkhn- range, and, in pursuit of larger objects, coast along 
Brazil, 'double tin* Cape, and thence steer west, or south, or 
north, in the vast Pacific, do they not find that tliey are safely 
covered by the shelter of their (lag, which no power on earth 
ventures to treat with disrespect? 

My friends of West Dennis, discourage fanciful ideas, ab- 
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stract notions, and all inconsiderate attempts to reach ends, 
which, however desirable in themselves, are not j)laced within 
the compass of your abilities or duties. Hold on, my fritmds, 
to the Constitution of your country, and the government estab- 
lished umler it. Leave evils which exist in some parts of the 
country, but which are beyond your control, to the all-wise 
direction of an overruling Provid(‘nce. Perform those duties 
which are pre,sent, plain, and positives. R(^spect the laws of your 
country, u|)hoid our American institutions as far as you are 
able, consult the chart and the com})ass, keej) an eye on the sun 
by day, and on the constellations, both of the South and the 
North, by night; and, always feeling and acting as if our united 
constitutional American liberty were in some degree committed 
to your charge, keep her, so far as it d(;pends on you, clear of the 
br(;akers. Whatever latitudes you traverse, on whatever distant 
billows you are tossed, let your country retain her hold on your 
affect ions. Keep her in your hearts, and let your carol to her 
ever be, — 

“ Lashed to the helm, 

Should seas o’crwhclm, 

I ’ll think oil thee.” 


I am, my friends, with sincere 
citizen, and obedient servant. 


rcgtird, your obliged fellow- 


Daniel Webster. 


To Mark A. Cooper.^ Esq.^ Macon^ Georgia. 

]\riirshficld, October 6, 1851. 

My dear Sir, — I have received the friendly invitation ad- 
dressed to me by you as the organ of the Southern Central 
Agricultural Association, to meet its members at their Agricul- 
tural Fair in Macon. I thank you for your kindness in thus 
remembering me at the approach of an anniversary so interest- 
ing to all engaged in agriculture. 

I am a farmer, on a small scale, on the sea-coast of New 
England ; a very ditTerent occupation from that of him who 
possesses a rich cotton or rice plantation in Georgia. Atten- 
tion to agriculture has been one of my ruling propensities from 
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my earliest years; and I like 1o see it, and to study it. in what- 
soever form it is prosecuted. Yonr riee-ineadows and cotton- 
fields it has afforded me ^rcat pleasure to visit ; and I am 
aware that in other parts of Georgia the great staple of wheat 
is produced in an abundance that we do not witness in New 
England. For these reasons, my dear Sir, it would give me 
much gratification to accept your invitation to att(‘nd the fair. 

lint there is another reason. Men are more imj)ortant than 
things. Those who own the soil, and cultivate it, are mor 
interesting than the soil itself. My chief pleasure, therefore, in 
such a meeting would be, to sec an assembly of the pe ople of 
Georgia; to exchange with them the congratulations of country- 
mem ; to assure', them that I re'joice in their j)rosperity, and feel 
towards them the proper sympathies of a felle)w-citizen. 

lict me take the occasion to add, my dear Sir, that, as the 
forms and products of your agricultures are ejuite difle'rent from 
ours, as your soil and climate are din’erent, anel as your social 
and domestic institutions are also different, it was never intend- 
ed bv the Constitution unde^r which we live, that so foedish and 
impracticable a thing as amalgamation, in these respects, or any 
of them, should be attempted between Northern and Southern 
States. The States are united, confederated ; — 

“ Not, cliaos-like, togcllior crushed and bruised, 

Jtut, like the world, harmoniously confused ; 

Where order in variety wc see, 

And whore, though all things dilfer, all agree.” 

My prayer to Heaven is, that, in the midst of all this “ va- 
riety” pervading the several States, “order” may still be pre- 
served among tln’iii all; and that the Cojistitution of this coun- 
try, the main foundation on which this “ order ” U'sts, may be 
always loved and venerated by all, and continue for ever, as the 
greatest civil blessing for us and our posterity. A)id since my 
public duties will not allow me to be present at the fair in 
Macon, I pray you, my dear Sir, to present, not only to the 
committee, but to all who may be assembled, my cordial re- 
gards and good wishes. 

I am, Sir, your obliged fellow-citizen and obedient servant, 

Daniel Webster. 
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'To Ml'. J. T. Woodlmry^ Chairman of the Committee of Arrange-' 
merits for the Celebration at Acton^ Mass. 

Marshfield, October 15, 1851. 

My dear Sir, — If my public duties would permit, there is 
no occasion of the kind which I would attend with more pleas- 
ure than the erection of a monument to the imnnory of Isaac 
Davis. His brief public history and untimely grave not only 
called forth my admiration, but enkindled my enthusiasm, in 
youth ; and in later years, wluai I have conversed respecting 
him with those who saw him on the mornln«: of that (wcaitful 
19th of April, marked the undaunted courage with which he 
marched up and met the tire of the foe, the manner in which he 
received the fatal shot, and the complacency and beauty of his 
manly countenance as he lay a corpse, with wounds still fresh 
and bleeding, my heart has melted within me, and my eyes 
gushed out with tears. 

I have read all that I could lind, and gathered up all that I 
could learn, of his high and noble character. lie fell in his 
early manhood, one of the very first martyrs in the cause of lib- 
erty, and, if I mistake not, the first American olHcer who sealed 
his devotion to the cause with his own blood. In the scene at 
Concord Bridge, he seems to stand out in marked, prominent, 
and bold relief. I have had the pleasure of speaking of his 
character as I thought of it in the Senate of the United States; 
and most happy should I be in passing a day with those win 
are the children of fathers who were his neighbors, and perhaps 
with some who may remember to have seen him. 

Let me ask you to jn-esent, in my name, the following senti- 
ment to the company : — 

Isaac Davis : An early grave in the cause of libcrl)’^ lias secured to 
him the long and grateful remembrance of his country. 

I am, my dear Sir, with high regard, your obedient servant, 

Daniel Webster. 
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Barings, Messrs., letter to, on ))OAver of the 
States to contract loans, V'l. 537. 

Barre, ( ’ol., ({notation from his s|»ecch re- 
s{)eeting American Colonists, HI. 287. 

Bartlett, Josiah, character of, 11. 506. 

Bell, (lOv. P. II., letter to, res))ecting the 
boundaries of 'Texas, VI. 479. 

Benson, Judge, Commissioner at Annap- 
olis, i. 199. 

Benton, Thomas 11., on the Oregon (jues- 
tion, 11. 322; on Foot’s resolution, HI- 
248, 270; commendation of llaync’s 
sjjccch alluded to, 273. 

Berkeley, Bi.sho{), 1. 221, TI. 510, 595, 

Berkeley, (lov., letter to Oov. Winthrop 
on the restoration of slaves, V. .434. 

Berrien, J. M., remarks n{>on {)roposition 
of. V. 257. 

Biddle, Com., anecdote of, V. .322. 

Bill of exchange on French government, 
protested, IV. 72. 

Bills of erc'lit, nature of, IV. .3.3(>, VI. 5.38 ; 
States prohibited from i'-;sning, IV'. 337. 

Bissell, Col., remarks of. \'I. 559. 

Blacks irom Northern States, o]»prcssivc 
treatnn'iit of, by South, \'. .360, 432. 

Blanc. Sir (1.. ([noted. HI. 139. 

Boeanegra, his mistaken idea of the {>owcr 
of the United States in war, VI. 456; 
coui|)laints of, an,swercd. 446. 

Border disturlainees, supijresscd by treaty 
ol’ 1.842. V. 1 11). 

Borland, agent of Massachu'-etts, II. 147. 

Bo'^ton, it.s |)ort clo.->ed, 1. 67 ; feeling in 
honor of. 174; jSle.chanics' Institution 
of, 175; citizens of, present a vase to 
Mr. Webster. 319; patriotism of her 
mercliants, 429 ; reception of Mr. Web- 
ster at. 30 Sei)t., 1,842, II. 109; and 
New York. 416 ; r<";olutions of, in 1820, 
commented on, IV. 5()9 ; violation of 
law in, VI. 589. 

Boston Protest, character of its signers, 
IV. 10. 

Boundary. Northeastern, advantages of its 
linal settlement. V. 101 ; {.)roi)osed eon- 
A'cntional line of. V^I. 276; ])iojiosal by 
iMr. IVebstcr, 283 ; ex|)lauation of, .347. 

Bounties, li.shing. alleged {(ayment of, in 
irredeemable hills, IV. 377. 

BoAvdoiu, James, delcgatii to Congres.s. I. 
123. 

Breek. lion. Samuel, 11. .307. 

Brimstone, manufacture of, destroyed by 
tarilT of 1846, V. 199. 

British C’onstitution, in respect to tlic ju- 
diciary, HI. 27 ; not analogou.s to the 
American, IV’’. 141. 

British Parliament, it.s poAver over cliarters, 
Y. 469. 
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British special mission, results of, VI. .347. 
See Asfibitrton ; Botnidarij ; Nort/ieasteni 
Boimdary ; Treat if of Waxlumjton. 

Brooks, A. S., falls in Florida, II. 

Brooks, Governor elolin, first president of 
Bunker Hill Monument Association, 
I. 0.5; beloved and distinguished, 11. 
.505. 

Broughain, his ajiproval of the Monroe 
declaration, III. a04. 

Buchanan, James, his measures on the 
Oregon question, II. .3:21, et srq.-, ex- 
tract from his letter to Mr. Slidell, .‘t.3l ; 
remark of, respecting Gen. Taylor, 450 ; 
on the suh-treasury and taritf, 454 ; his 
speech ro.specting ad valorem duties, V. 
171. 

Buena Vi.sta, Gen. 'Favlor at, V. 285. 

Bud'alo, Mr. Webster at, 1. 270, 281 ; its 
rapid growth, 281, II. 5.34 ; its trade, 1. 
282; present from the mechanics of, to 
IMr. Webster, 11. 534; ])uhlie dinner 
at, 21st May, 1851, and speech of Mr. 
Webster on the occasion, 5.33 ; recep- 
tion of Mr. Webster at, 22d Mav, 1851, 
and speech delivered on th(( occasion, 
544. 

Bunker Hill Battle, address to the sur- 
vivors of, 1. G5 ; its ed'cct, ()!) ; survivors 
of, pH'sent at the. completion of the 
!Monum<'nt, 85 ; described, S)0 ; militia 
at. II. .335. 

Bunker Hill Monument, I. 55 ; laying of 
the. corner-stone described, 58 ; de- 
scrihc<l. 108; as.sociations with, 220; 
toast on, VI. 505. 

Burk, of S C., an advocate of }>rotcctive 
duties, III. 501. 

Burke, Ihlmund, remark of, quoted, I. 
414 ; opposes the issue, of small notes, 

III. 399 ; ])rovisions (»f his bill relating 
to economical reform, IV. 520, quota- 
tion from, V. 412. 


C. 

Cabot, George, notice of, II. 205. 

Calderon, Don A., his cour.se commended. 
VI. 507. 

Calhoun, J. C. (Vice-Bresident), report of 
the Memphis Convention prepared by, 
II. .344; c.xtract from his speech in fa- 
vor of protection. III. 348; extract 
from his report on roads and canals, 
351 ; his course, in resjiect to a national 
bank commended, 392, IV. 487 ; reso- 
lutions of, respcctijig State sovereignty, 
HI. 448 ; his course in favor of the taritf 
of 181G commented on, 503, IV. 512; 
an honest nullitier, .328 ; at the head of 
a committee to provide a national cur- 
rency, 348 ; an alleged advocate of C<jn- 
tinental money, .359 ; resolution of, re- 


lating to slaveiT in the District of Co- 
lumbia, .371 ; argument of, in support of 
a national bank, 4G1 ; bill introduced by, 
respecting the collection of the public 
revenue, 4G2 ; opinions of, upon national 
bank, 4GI, 4G9 ; public and ])ersonal re- 
lations with Mr. Webster, 467 ; advocacy 
by, of State rights, 475, 478, 482 ; ex- 
tract from remarks of, ujion tariff of 
1824, 475 ; eimrse of, in regard to elec- 
tion of General Jackson, 475 ; sudden 
change of views njion suh-treasury 
sy.stem, 481 ; a supporter of INlr. Van 
Buren, 483 ; sj»eech n])on power of 
Gongress as to the public revenue, 
4.84; view of, as to ])Ouers granted 
by Constitution, 490 ; his dciiounoc- 
ment of the measures of government, 
498; attack upon Mr. Webster, 500; 
alleged adherence of, to State-riglits 
])arty, 511; bill for internal imj)rovo- 
ments j)rcpared by, 514; comments on 
his s])ec,cli of IVb. 5, 1840, 528; hi.s re- 
marks in regard to anne.xation of J'ex- 
as, V. .344 ; ci)mmendati{)n of his re- 
marks on Mexican war, 2G3, 2G4; obit- 
uary tribute to, 3G8. 

Californiii, establishment of a local gov- 
ernment in, V. 328 ; fortnation of States 
from, 291 ; its declaration of indepen- 
dence, and discovery of gold in, .32G ; 
slavery excluded from, by nature, 350; 
expodiency of early admi.S‘'ion into the 
Union, 38G, 405, 415; jtrobitble result 
of refusing admission to, 388 ; public 
lands and boundaries, 38G, .388, 39G, 
401 ; nature of the country, ib.; irregu- 
lar proceedings in forming constitution 
of, 414. 

Canada, cdcct of it.s cession on New 
Fngland Colonics, I, 3.3; its military 
roads, V. 108; invasion of, 112; rehcb 
lion in 1837, 117 ; .supposed annex- 
ation of, 353 ; hostile movements in, 
VI. 258. 

Canals, 11. 410; tran.sjvortatimi on, as 
alfected by the “ experiment,’’ I \b 19. 

Canning, his opinion of Furo]M‘an and 
American governments. III. 192; his 
jvolicy in respect to Spain and her colo- 
nics, 202 ; his approval of the Monroe 
declaration, 2G4 ; remark of, on the 
trade of tlie United States witli the 
West Indies, .361 . 

Cajutal, distribution of, in United States, 

IV. 428; relation Ix'twcvm, and labor, 
428; investments of, dilference between 
United States and England in regard 
to, 430. 

Capitol, extension of, II. 603 ; foundation 
laid by Washington, 616. 

Caroline, (steamer), destruction of, 1837, 

V. 116, 128; VI. 355; eapluro of, a 
ivublie transaction, 250, 253, 26.3. 
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Carrol, Charle:?, last survivor of signers 
of Declaration, I. 147. 

Cass, Lewis, political opinions and ser- 
vices of, 11. 440 ; character as a states- 
man, 440; resolutions of, respecting 
Oregon, disapproved, V. G1 ; ^icxican 
speech of, 276; his letter to M. Guizot 
approved, VI. 34.') ; his construction of 
the treaty of Washington referred to, 
372, 374 ; his ol)jection to the stipula- 
tion respecting the African squadron 
answered, 380. 

Catharine the Second, of Kussia, policy 
in respect to Greece, III. 82. 

Channing, W. K., letter of, on subject of 
slavery. May 14, 1828, V. 366, 

Chapman, Jonathan, Mayor of Boston, 
his address to Mr. Webster, II. 113. 

Charities, legal definition of, V. 272, VI. 
142 ; colleges included under, ib . ; grant- 
ing charters, in cases of, ib. 

Charles the Second, I. 27, II. 443 ; his 
mode of destroying chartered rights, 
III. 28. 

Charleston, S. C., arrival of Mr. Webster 
at, 7th May, 1847, II. 373. 

Charters, to alter or vacate not legislative 
acts, V. 469 ; power claimed by British 
I'arliamcnt over, 469 ; elfcct of, upon 
the property of the corporation, 482 ; of 
the nature ()f a contract, 49.'). 

Chateaubriand, quotation from his speech 
respecting the Holy Alliance, III. 73. 

Chatham, Ijord, his colonial policy, I. .3.3 ; 
his opinion of the first Congress, I. 123, 
200 . 

Cliicago Bond, President’s ojiinion in re- 
spect to a])propriation for, 1. 269. 

China and the Sandwich Islands, VI. 
463. ; letter to the Emperor of China, 
dnly 12, 1843, 475. 

Choate, lion. Kufu.s, II. 203. 

Christian Charity delincd, VI. 141 ; .spirit 
of, 157. 

Christianity, c.N.pediencv of a declaration 
of belief in, as a qualification for ollice, 
III. 4, 6 ; and civilization, their recipro- 
cal influence, 75; importance of teach- 
ing children the elements of, VI. 161 ; 
a part of the public, law of Pennsylva- 
nia, 175. 

Christian Ministry established by Christ, 
VI. 150; work of the. 151. 

Christian Ministry and Religious Instruc- 
tion of the. Young, speech oti, in the 
Supreme Court, VI. 133. 

Church, grants to, cannot be rc.scinded, V. 
483. 

Circuit Courts of United States, as origi- 
nally constituted, III. 153. 

Circulation, ])aper, effects of a contraction 
of, IV. 447. See /Inn/os’, Cinrenr.i/. 

Civil Law, maxim of, in regard to slavery, 
V. 309. 


Claims for French Spoliations, justice of, 
admitted, IV. 162; relinqui.shment of, 169. 

Clay, Henry, author of the American sy.s- 
tem, I. 244; remarks respecting, 157; 
his land bill, 1832, 251 ; his character 
and political services, II. 280 ; defence 
of his course respecting the South 
American states, 214; report of, on 
the French claims, quoted, IV. 156; 
resolution of, relating to slavery in the 
District of (.Columbia, 371 ; op{iosition 
to preemption rights, 396. 

Clayton, J. M., resolution of, on the tariff 
bill of 1846, V. 236; his explanation 
of Mr. Mann’s mission, VI. 492. 

Clergy, euloginm on, VI. 140. 

Clinton, the New York and Eric Canal 
his monument, IV. 18. 

Coal, abundance of, in Pennsylvania, II. 
259 ; remarks on the reduction of duty 
on, and cxjiediency of a duty on for- 
eign, I V. 304, 307 ; cost of foreign, V. 
210 ; value given to it by labor, ‘ill. 

Coasting Trade of the South secured from 
violation, V. 146. 

Coin, banished by jiapcr is.8ue.s. III. 399. 

Coinage, ])ower of Congress over, and con- 
sequent power to regulate currency, IV. 
460. Sec Hanks., Currency. 

College Livings, sacred character of, V. 489. 

Colleges, eleeniosvnary corporations, V. 
471,477. 

Colonial System of England made more 
liberal, HI. 1 15. 

Colonics, establishment of Greek, I. 15 ; 
of Roman, 18; New England, 19 ; West 
India, 19, 20; American, aim at inde- 
])cndencc, 26 ; Now England, retarded, 
27 ; English and Spanish, compared, 
97 ; relations of the individual inhabi- 
tants of, with each other, VI. 111. 

Colonists, English, character of, 1. 101 ; 
required charters, 102; their allegiance 
to the king, 127. 

Columbia, S. C., reception of MV. Webster 
at. May, 1847, II. 395. 

Columbia, Pa., described, and memorial 
from, presented, IV. 30. 

(yolurnbia River, use of, by England, V. 
73, 76. 

Columbus, portrayed, I. 60, 96. 

(Vimity, nature of, defined, VI. 117 ; illus- 
trations of, 119; law of, its existence 
between the several State.s, 121 ; of na- 
tions, not to bo established by each 
state for itself, 125, 

Commerce, during the existence of the 
(confederation. If. 173; committed to 
the care of the general government, 16.3, 
205, IV. 368. 462,464!, VI. 18; its na- 
tional character, II 206,111. 120; diver- 
sity of opinion relative to the regulation 
of, II. 231 ; extent of ])ower of (’ongress 
to regulate, between the States, IV. 339, 
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425; centralization of, 470; unity of, 
492, 495 ; recommendations of Old 
Coiif^rcss, and resolution of House of 
Delegates of Virginia, in i*egard to, 
493 ; as affected by danger of war, V. 
61 ; with East Indies, as afteeted by 
tixrift’of 1846, 194. Sec Congress. 

Commercial Credit, a modern creation, 
IV. 88 ; influence on liberty, 91. 

Common Schools in New England, 1. 403. 

Commonwealth Hank, Boston, remarks 
on, IV. 377 ; deposits of the United 
State.s in, 384. 

Compact and government as distin- 
guished from each other, HI. 407. 

Compromise Bill, remarks on, 17th June, 
1850, V. 381. 

Com})romise Measures, speech on, 17th 
July, 1850, V. 412; advantages from 
the passage of, 420. 

Confederation, object of, 11. .548; a com- 
pact, 1 11. 346 ; historical notice of, 454 ; 
condition of the country under, 462, VI. 
34, 101 ; styled a league, HI. 460. 

Confessions, how to be regarded, VI. 96. 

Confidence, nature of oflioial, HI. 187. 

Congro'^^s of Delegates at Philadelphia, 
1774, I. 123 ; sat with closed doors, 130. 

Congress of the United State.s, has no 
power over slavery in the States, I. 356, 
II. 94, III. 281 ; duties in resi)eet to 
currency, I. 420, 425, JI. 161, III. 56, 
IV. 22, 459 ; object of the first petition 
to, after the formation of the Constitu- 
tion, an imposition of duties, 11. 232, 
286 ; power of declaring war vested 
in, 334 ; its rcconiinendation in respect 
to jmblic lands, HI. 254 ; its j)ower 
always eontinnons, 443 ; exUrnt of its 
})Owcr.s, 482, VI. 19; ])roceedings of the 
first, in respe<‘t to protective duties, 
499 ; duties of both bratiches of, IV. 
118 ; power of, iti res])ect to the jnib- 
lic moneys, 129, 485 ; medium in which 
})ublic dues are to be, jtaid rcgulatetl 
by, 272; power of, in respect to bank- 
ruptcy, V. 4; its power in regard to 
increase of States, 310 ; memlters of, 
instructed by State legislatures, 356, 
423 ; its })Ower to regulate! commerce, 
VI. 8, 11, 15; ami the States, argument 
respecting concurrent ])ower of, 14; 
paramo’.int authority of its laws, 19. 

Congress of Verona denounces the Greek 
struggle. III. 83. 

Connecticut, tenure of its judiciary. III 
29 ; cedes her public lands to the United 
States, 255 ; huv of, respecting steam 
navigation, VI. 7. 

Connecticut River, beauty of the valley of, 
11. 417. 

Consolidation disclaimed, I. 295 ; defined, 
HI. 256, 303 ; Washington’s idea of, 
257. • 


Constitution of the United States, charactcf 
of its founders, I, 203 ; Madison’s opin- 
ion of, 204 ; executive view of, 271 ; de- 
signed to protect American labor, 284 ; 
meeting in Boston, in flxvor of adopting, 
303; peeuliarities of, 329; founded on 
compromise, 331 ; mode of settling its 
meaning, II. 164; the powers which it 
aissigns to the general government, 225 ; 
to be maintiiinod as a whole, 580 ; eflect 
of, 582, VI. 575 ; provision of, in rcg.ard 
to fugitive slaves and apprentices, 11. 
549, 550, .574 ; beyond the ))Owcr of, to 
bring more slave territory into the Unit- 
ted States, 551 ; importance of a writ- 
ten, III. 29 ; violated by collecting the 
revenues in a dcy>rceiatcd enrreney, 51 ; 
to be interpreted by the judicial ])Ower, 
.335, 479 ; not a compac-t betxvccn sov- 
ereign Statc.s, 448 ; what it says of it- 
self, 465 ; maintenance of, not a State, 
but .an individual duty, 469 ; ])renmblc 
of, 477 ; objections of JMr. Martin, 499 ; 
its provisions in rcs))cet to appoint- 
ments and removals, J. 258, IV. 189, 192 ; 
jiowers conferred by, not always express- 
ly granted, 490 ; originated in the neces- 
sity of uniformity in eommeivial regula- 
tions, II. 174, IV. 492, 494; first step 
towards cstablisbmcnt of, taken by Vir- 
ginia, 494 ; lialance of, deranged by ad- 
mission of new slave States, V. 58 ; im- 
paired by addition of territory, 292, 300 ; 
recognizes cxihtenee of slavery, 305 ; pro- 
vides a medium for the payment of 
debt.s, and a niiiform mode of discharg- 
ing tlieni, VI. 36; rights of citizens of 
diflerent States under, 112; in reference 
to the States and the United States, 
122 ; docs not use the term Federal 
government, nor Sovereign Slates, 222 ; 
in respect to domestic insiirrertion, 237. 

Constitution and the Union, speech for, 
7th March, 1850, V. 324. 

Constitutions of the States, mode of 
amendment, VI. 227. 

Constru(;tive presence defined, VI. 80. 

Consul at the Sandwich Islands, sal.ary 
reeonimomled for, VI. 469. 

Contrabiind of War, trallie in articles of, 
VI. 451. 

Contract, nature of, iticludcs grants, V. 493. 

Contracts, ol)ligation ol’, deliued, VI. 26, 
28 ; the law not ti part of, 29 ; ohjcct of 
the constitutional provision ros])ecting, 
34 ; to be eoustrued by the law of the 
})lace of contract, 123. 

Convention, at Andover, 9th Nov., 184.3, 
II. 159 ; at Vitllcy Forge, 275 ; of Mtis- 
ssiebu.sctts, s])c(!(!iies in, 1820, HI. 1 ; 
of 1787, remarks on the proceedings of, 
47.3, 498 ; Harrisburg, character of, IV. 
42 ; at Annapolis, in 1786, 494. 

Convention, negotiated in London, 1774, 
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IV. 82 ; between France and England, 
articles of, relative to slave-trade, 149 ; 
ratification of, between France and the 
United States, 175. 

Cooper, Mark A., Macon, Georgia, letter 
to, October 7th, 1851, VI. 598. 

Copper Mamilactnre, injured by tariff of 
1846, V. 194. 

Corporations, sy.stcm of, explained, II. 
35.3 ; power to create, dependent on State 
legislature, V. 469 ; royal prerogative 
in regard to, il>. ; power of, over funds 
possessed by them, 471 ; divers sorts of, 
ib. ; eleemosynary, nature of, disposal 
of funds of, 471, 473, 478 ; private, right 
of visitation in, 472, 473, 475 ; fran- 
chises of, 479 ; property of, private 
property, 482 ; statutes creating private, 
cannot be repealed by legislature, 495 ; 
their cliarters to be considered con- 
tracts, ib. ; supposed darigers arising 
from the independence of, 498 ; powers 
of, beyond territorial jurisdiction of tlie 
authority by which created, VI. 113; 
aim of, 123. 

Corsica, wages in, II. 26 ; clothing, ib. 

Cotton Manufactures, importance of, III. 
136 ; of England and the IJjiited States, 
138 ; extract from Calhoun’s speech in 
favor of, .349; advantages for, in the 
South, V. 233. 

Cotton, remarks of Mr. Moore resjjccting, 
in Soutli Carolina, II. 237 ; inlluence 
of its f)roduction upon the South and 
upon slavery, V. 338. 

Courts, opinions of, in re.sp(!ct to the fugi- 
tive slave law, II. 577 ; li.xed terms for 
holding, V. 520. 

Court of Errors of New York, practice of, 
III. 168. 

Court of King’s Bench, judgments of, how 
reversed, III. 168. 

Crawford, W. II., IV. 422; circular of, re- 
specting ad valorem duties, V. 175. 

Credit, nature of, IV. 89 ; alleged dan- 
gers of, to liberty, 362 ; essential to 
Southern interests, 433. 

Credit and Confidence, IV. 407. 

Credit System, character of, in the United 
States,” IV. 427, 432 ; its excess, V. 28. 

Creole, case of, VI. 303. 

Crews of United States tncrchant-vcsscls, 
rule respecting, V. 146. 

Crittenden, J. J., instnietions to, in refer- 
ence to the ISIc.Leod case, V. 130. 

Cuba, declaration respecting, III. 207 ; 
invaders of, ])ardoned by Captain-Gen- 
eral, VI. 516; domiciliation in, 524. 

Cube, duplication of, I. 182. 

Cumberland Road Bill, ajiproval of, IV. 
219; advocated by Mr. Calhoun, 514. 

Currency, defined, IV. 270; interference 
with, I. 362, IV. 404 ; its dciainge- 
ment, I. 373, 377, 11. 15, IV. 20, 238; 


soundness of, I. 374 ; duty of goveni- 
ment in respect to, 391, 425, IV. 314, 
.324, 331, 345, 366,378; under the Con- 
federation, I. 407, constitutional power 
respectijig, not to be surrendered, 425 ; 
condition of, at the close of the war of 
1812, II. 10 ; Its restoi'ation an ob- 
ject of the revolution of 1840, 132; 
the ])Owx‘r of Congress over, 161, 237, 
IV. 22; the opinion of Washington and 
Madison, II. 237 ; evils arising from its 
dejireciation, 111. 51 ; prediction re- 
sjiecling, .542; specie basis of, how to 
be increased, IV. 100; important (pics- 
lion resi)eeting, 328 ; cannot he main- 
tained by the States of uniform value, 
.340 ; power of Congress to regulate, 
extracts from Mr. lVladison’.s message 
in regard to, 370, 426, 459, 461, 462; 
state of, in 1838, 441, 445; of the 
United States and England compared, 
441, 445; impracticability of an exclu- 
sively metallic, 450, 451 ; alleged ex- 
j)ansion of, in consequence of protective 
duties, 529. 

Cushing, Thomas, delegate to Congress, 
I. 123. 

Cushing, Caleb, appointed minister to 
China, V I. 467 ; instructions to, respect- 
ing Ills mission, 469. 

1 ). 

Dall.as, George ]M., his casting vote on the 
tiiriff bill, Jl. 468; opinion of, respect- 
ing the power to coin money, IV. 336. 

Dane, Nathan, <lrafted the (irdinanco of 

1787, III. 264, 277, VI. 552; apostro- 
l)hc to, V, 425. 

Danemora, iron from mines of, III. 142. 

Dartmouth College, argument in the c.ase 
of, V. 462 ; merits of its origin.al char- 
ter, 499. 

Davis, Isaac, culogium on, VI. 601. 

Davis, John, referred to, I. 418. 

Davis, J. r., letter of, on the manufac- 
ture of hom]> and cordage, V. 189. 

Davy, Sir II., his analysis of soils, I. 445. 

Doan, Frof. J., on apportionment of rep- 
resentation, III. 384, 389. 

Dearborn, Gen., resolution re.spccting elec- 
tion of Senators, III. 8. 

Debt, public, in 1840, iV. 546; responsi- 
bility of administration for, ib. ; abo- 
lition of imprisonment for, V. 23, YI. 
533 ; danger of imairring, in conse- 
quence of Mexican war, V. 155. 

Declaration of Independence, I. 125; 
authorship of speeches in support of, .and 
in opposition to, 149 ; foundation of the 
political rights of the U. States, II. 146 * 
its celebration in Philadelphia, July 4 , 

1788, 353 ; anniversary of, 599. 
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Dedication, law of, VI. 204 ; English eases 
of, 208 5 Bo.ston mode of, 211. 

Defender of the Constitution, to whom 
belongs the title, I. 320. 

Delaware, breakwater in, I. 162. 

Denjoeraey, que.stions on the true princi- 
ples of, II. 3.5; abuse of the term, 92 ; 
policy of Northern, V. 34.3, 34.5. 

Deposit Banks, remarks on, IV. 235; 
financial statements of, il>.] regulations 
of, 2.54 ; insuflieieiit for the regulation 
of exehange.s, 288. 

Deposits, removal of, I. 308, IV. 100, 
443; edeet of, 1.421; remarks on, 111. 
506, IV^ 3,03; generally disapju'oved, 

III. 521 ; object of, 544 ; report on, IV. 
50. 

Dej) 0 sits of public moneys, law regulat- 
ing, I. 309 ; where to bo made, IV. 51 ; 
power of the Seeretarv of the 'J'reas- 
ury over, 51, V. 48 ; speech on the reg- 
ulation of, IV. 200; rei[iiisitions of the 
deitosit law', VI. 124. 

Dexter, Samuel, character of, 111. 329. 

Dickinson, 3). S.. rejdy to, V. 109. 

iJiplomaey of the United States, I. 141. 

Direct tax, dc<‘laration respecting, II. 32. 

Disl)ursing otliccrs, tenure of their oflice, 

IV. 182. 

Di.serimination in laving dutic.s denied by 
South Carolina, lil. 497. 

Dissolution of the Union, evils of, I. 231 ; 
sentiments of the Souili on, V. 429. 

Distress, oeoasioned by tlai removal of the 
deposits. 111. 508 ; caused l»y political 
measures, remedy for, IV. 20. 

Distrilmtioii of the surplus revenue, speech 
on, IV. 252. 

District of Columbia, power uf (’ongress 
in. III. 443, IV. 372 ; House of Repre- 
sentatives resolution respecting slavery 
in. 232; remarks on shna'-.y in, 371. 

Diversity in the races of men, 11. 211. 

Divine i{iglit,a doctrine of the Holy Alli- 
ance, III. 70. 

Dix, J. A., bis vote for the admission of 
Texiis, V. 343, 345 ; reply to remai-ks 
of, 104. 

Domestic Industry, not limited to inami- 
faetures, III. 129. 

Domicile, a right to cliange, VI. 523 ; dc- 
eisiori of the Supreme Court in respect 
to, 523. 

Domiciliation in Cuba, jjrovisions relating 
to, VI 524. 

Dorr, Thomas 4Y., at the head of the 
revolutionary party in Rliode Island, 
VI. 218 ; convicted of treason, 234. 

Downs, Mr., resolutions offered hy, on the 
death of Gen. Taylor, V. 407. 

Drainage, in England, I. 450. 

Duane, W. J., his removal disai>proved, 
TV. 105. 

Duche,-llcv. Mr., anecdote of, VI. 162. 


Duke of York, coal mine of, 30.5. 

Duvfce, Chief Justice, extract from charge 
of, VT. 235. 

Dutch Loan, approved hy the executive, 
IV. 94. 

Duty ujion imports, the object of the 
first petitions prcscjited to Congress, 

II. 232, et seij. ; on tea and coffee, to 
sn])ply revenue for Mexican war, V. 
153. 

E. 

Eastern States not opposed to the West, 

III. 201. 

East Inilia Company, extent of its trad- 
ing operations, VI. 113. 

Education, effect of its diffusion, 1. 41 , 300, 
403 ; its true aims and purposes, 11. 107, 
108; in the new States to he cncoiir 
.aged by the government, HI. 292; ten- 
denev of the .sy.stem in Girard College, 
VI. 147. 

Eldon, i.ord, ojiinion of, in the case of 
Bedford eharitv, VI. 170. 

Elections, fretalom of, I. 203. 

Elecmosvnary (’orporations, nature of, V. 
471, 478. 

Electors and the elected, restraints on, 
VI. 225. 

Ellsworth, Oliver, speech on adopting the 
Constitution of the United States, HI. 
475; on the Constitution, 485. 

Elmore, E. II., re.solution of, supporting 
Mr. Polk, II. 201 ; his address to Mr. 
AVel)Ster, 373; triimte to, V. 371. 

Endiargo, I. 145 ; Mr. Ilillliouse’s opinion 
of, 111. 320 ; opposecl Ijy Ma.ssaehusetts, 
.327 ; it.s eoiistiliititmality denied bv Mr. 
Dexter, 329. 

Eji'igratioii, a eommon incident, I. 14: 
Grecian, 17 ; the extent of, to tliis coun- 
try, 11. 538 ; of arfi.-'Uns, English opinion 
in res])eet to, III. 117; Lngiand bene- 
fited by. Vf. 321 ; to Texas, 454. 

Employment, the source of a people’s 
prosperity, V. 227, 231. 

England, its ties to the United States, 
1. 438; agriculture of, 440; unsettled 
fpiestions with, II. 139 ; increase of its 
])Ower, 212; exercise of the veto j)Ower 
in, 330 ; tenacious of protective! prinei- 
])les, .350, IIJ. 107 ; paper system of, and 
its effect on prices, 101 ; policy in re- 
spect to j)aj)er curi'eney, 109 ; warehouse 
system of, 110; policy of, in regard to 
shipping interests. 147 ; provisions of 
register acts of, 148; claim resjeeeting 
her colonial trade, 36.3 ; jeower of, IV. 
110; maritime power of, in the late war. 
505 ; sup])osed reference to l)ankrupt 
laws of, by framers of Constitution, V. 
7 ; responsibility of the destruction of 
the Caroline assumed by, 128 ; com- 
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mercial arrangements with, regulated, 
136 ; opposed to ad valorem duties, 
178 ; representative system of, VI. 223 ; 
subjects of, p(!rmittcd to engage in for- 
eign wars, 257 ; law of, respecting slav- 
ery, 309. 

English Corn Laws, effect of the repeal 
of, V. 240. 

English Language, its correct use in Unit- 
ed States, 1. 102. 

English liaec, its extension, II. 211. 

English llevolution of 1688, how effected, 

III. IG; organization of government in 
the time of, VI. 226. 

Evans, Geo., V. 164. 

Eu(did, geometry of, I. 183. 

Europe in the nineteenth century, I. 63 ; 
lier power annihilated in America, ib. ; 
effect of the ])acilieatiou of, in the Unit- 
ed States, II 1. 265 ; distinction in, be- 
tween capital and labor, IV. 428. 

European Colonization, declaration re- 
specting. III. 206. 

Everett, E<lward, Governor of Massachu- 
setts, remarks of, at a public, dinner 
given to Mr. Wei)Ster in Eaneuil Hall, 
24th July, 1838, I. 413; his mission to 
England, If. 127; his letter respecting 
the northeastern boundary, V. 98. 

Ewing, d'homas, moves a resolution to re- 
scind Treasury Circular, 1. 371, J V.265; 
his plan for a national bank. 11. 132. 

Exchange, necessity for providing for, II. 
135; cause of dilierence in. III. 43, IV. 
332 ; rate of, 127 ; intluence of Hank of 
United States on, 403 ; derangement of, 
510, IV. 283, 408. 

Exc'hecpicr Plan, ju-esented to Congress, 
.session of 1 842, 1 1. 134 ; ojiinion of Mr. 
Webster of, 135. 

Executive of United States, extension of 
its j)()wer, I. 257, 357, IV. 13 ; its power 
over the press, I. 2G6; refuses to exe- 
cute a law of Congress, 269 ; change in 
the fiscal system elfected by, 368 ; difli- 
culty in regulating the power of, 1 1. 87 ; 
responsibility of, in respect to foreign 
missions, III. 182; money horrow(‘d by, 
by, 116; instructions of, in respect to 
Erance, 167 ; doctrines of the Protest 
res])ecting, 136; ])OWcr defined, 186, V. 
283 ; cannot interfere directly with ju- 
dici.al proceedings, VI. 252 ; communi- 
cjitions to (Congress by, not the subject 
of dij)lomatic correspondence, 492. 
Experiment” with the currency, its oper- 
ation, 1. 389 ; result of, III. 537, 545, 

IV. 326, 413; universality of distress 
occasioned hy, IV. 17 ; fixilure of. 35. 

Exportation, as allected by protection, 
IV. .537. 

Exports from the United States, III. 98. 

Ex post facto laws, provision of the Con- 
stitution regarding, V. 493. 

VOL. VI. 52 


Expunging llesolution. Constitution vio- 
lated 1)3% IV. 295. 

Extradition of Criminals, provisions in 
treaty of W ashington respecting, V. 
140; imitate<l h\' foreign governments, 
142; provided for, VI. 3.54 ; in the ab- 
sence of treaty stii)ulations, a matter of 
comity, 405. 

Eyre, Lord Commissioner, o])inion of, re« 
specting chartered charities, V. 476. 


F. 

Eaneuil Hall, dinner at, T. 163; proceed 
iiigs of public dinner at, 413; sjxjech 
delivered in, 24th October, 1848, previ- 
ous to the IVcsidcntial election, II. 449. 

Farrow, Mr., his address to Mr. Webster, 
on behalf of the students of South Car- 
olina College, May, 1847, II. 395. 

Ecatherstordiaugh, Mr., retains the Mitch- 
ell maj), 1 1. 144 ; publications of, 152. 

Featherstonhaugh and Mudge, report of, 

V. 91, 108. 

Federalist, authors of, 1. 199; the indepen- 
dence of the judiciary, III. 31. 

Fc.^tival of the Sons of New Hampshire, 
7th Nov., 1849, Jl. 497. 

“Fifth ^lonarchy Men” of Cromwell’s 
lime, II. 582. 

Fillmore, President, addrcs.s to, 11. 620; 
communication from, annonneing death 
of General Taylor, 10th July, 1850, V. 
407. 

Finances, state of, during Mr. Polk’s ad- 
ministration, II. 355 ; dc])lorable condi- 
tion of. III. 49 , source of the diflieulties 
in, IV. 238; speech on the state of the, 
in 1841, V. 40. 

Financial Poliev, propo'^itions respecting, 
HI. 512; of General Jack.son, 517. 

Fire at New York, duties on goods dc- 
stroved bv, to be refunded, I. 379. 

First Commandment of the Decalogue 
the fountain of all revealed truth, VI. 153. 

Fisheries, elleets of the turilf of 1846 
upon, 11. 467. 

Fisliing Bounties, paid in irredeemable 
bills, IV. 378. 

Fitch, John, exclusive right of steam navi- 
gation granted to, VI. 5, 16. 

Fitzsimmons, Mr., an advocate for jirotec- 
tive duties, HI. 499. 

Flagg, George, his jiainting of the Land- 
ing of the Pilgrims, 1. 51. 

Flax, ju'oduction and manufacture of, a» 
allected by taritf of 1846, V. 102. 

Florida, aeiiuisition of, 1. 355, II. 551, V. 
339 ; adtnission of, into Union, V. 285. 

Foot’s Kcsulution. Mr. AVebstcr’s first 
speech on, HI. 248; second speech on, 
270; last remarks on, 343. 

Foreign Capital, etfect of, IV. 261. 
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Foreifin Liiboi-, preference given to, by the 
tariff of 1 84G, V. 18b, 202. 

Forsyth, John, moves to reJnee duty on 
cotton, III. 298 ; his explanation of tlie 
“ experiment,” .536 ; correspondence wifli 
Mr. Fo.x respecting the northeastern 
boundary, V. 87, 89. 

Fortification Kill, speech on the Ios.s of, 
IV 2U5. 

Fortifications of United States, II. 61.3. 

F’ortv-bale I’heory, result of the di.scus.sion 
of,- IV. .529. 

Foster, John, ('.xtraet from his Essay on 
the Evils of Popular Ignorance, VI. 163. 

Fox, II. 8., corre.si)ondenee of, with IMr. 
Eonsyth respecting the northeastern 
boundary, V. 87, 89 ; his letter resj)ect- 
ing Alexander McLeod, VI. 21. 

France, subdivision of landed proiierty, I. 
36, 52 ; remarkable pnaliction respect- 
ing its government, 37 ; patronage of the 
press in, by the government, II. 90; 
])opular instruction in, 108 ; invasion 
of Spain by. III. 78; entrance of the 
allies into, its effect on j)ri<'es, 100; 
conference of tlie Minister of, with Con- 
tinental Congress, 197; alliance with, 
declared void, 458; her complaints 
against the United States, IV^. 170; 
hitters of marque and reprisal recom- 
mended, 228; articles of convention of, 
with Engl.'ind, relative to African slave- 
trade, V. 149. 

“ I'ranclii.ses,” definition of tenn synony- 
mous with “liberties,” V. 479. 

Francis the First, remark of, to the Hun- 
garian Diet, VI. 495. 

Franklin, lienjamin, I. 27, 126 ; his letters 
to the Count de Vergennes, II. 14.3; 
itiecting at the, hou.se of, 167 : on pro- 
tection, IV. 510. 

1^'ranklin, State of, constitution of, and its 
provisions in relation to currenev, 1\'. 
520. 

F'r.auds on the Pevenue, Y. 185. 

Free Placks from the North, freatnn.'nt of, 
by South (!arolina, V. 360, 4.32. 

Freehtdd Suffrage, examples of, VI. 241. 

Free Institutions, the, work of time, II. .392. 

Free I’ress. its importance, 1. 264. 

I'’ree Soil Party, i)latform of, II. 43.3. 

Free States, remonstrances of, against the 
Mexican War, V. 2.54. 

Free 'I'radc, its consequences, Ireland an 
example, II. 351 ; opinion of English 
Parliament in respect to, III. 111. 

Freight, rates of. III. 105, 147 ; of iron 
from Sweden, 144; on articles manufac- 
tured and unmanufactured, V. 217, 22.3. 

French Chambers, occurrence in, I. 22.3; 
a member rejecued from, for giving 
pledges to constituents, V. 424. 

French Government, bill of exchange on, 
protested, IV. 72. 


Ifrench and Indiatis, New Hampshire set* 
tlcmcnts attacked by, 11- 501. 

French Spoliations, the history of, II. 347, 
IV. 160; bill for the indemnification of 
the snffenn-s un*k‘r, vetoed l»y Mr. Polk, 
II. 348 ; speech on, IV. 152. 

Friends, Society of, political preferences of, 
II. 475; character of, IV. 44; their 
moderation commended, VI. 561. 

F’rotiiingham, Kichard, his Ili.story of the 
Siege of Poston, 1. 58, 81. 

Fugitive Slave Pill, rfcmarks on present- 
ing, V. 373. 

Fhigitive Slave Law of 1850, IT. 558; the 
two objects of, 57G; more favorable to 
the fugitive than tlie law of 1793, ib.‘, 
treasonable jn-oceedings in reference to, 
577. 

I'ngitive Slaves, rights of the South, and 
duties of the North, in regard to, V. 
354 ; few cases of reclamation of, 4.33, 
VI. 560; early admission of the justice 
of restoring, 434 ; provision for the sur- 
render of, VI. 552. 

Fugitives from justice, provisions in re- 
gard to, in treatv of Washington, V. 
139, 142. 

F'ugitivos from labor to be surrendered, 
il. 550. 

Fulton, Pobert, bis right to navigate Iho 
North Piver and Sound, IV. 464. 

Fulton and liivingston, right of steam 
navigation granted to, VI. 6. 

Fur 'I'radc of Hudson’s Pay Comjiany, 
value of, V. 103. 


G. 

Gage. Gov., liis rejection of John Adam.s, 

L 122. 

Gaines, JMajor, his account of Now Mexi- 
co, V. 295, VI. 570. 

GallaglKT, AV. ])., his account of the 
growth of Western trade, Jl. 606. 

(iailalin, his course I'csjiccliiig the removal 
of dejio.'.its, IV. 66. 

Gardner, (Icnrge, lettm- of, rcsjiccling duty 
on suljdmrif acid, V. 200. 

Gardiner, P. lb, and othcr.s, letter to, VI. 
566. 

Gc'dncy, Licat., Aniislad taken by, VI, 
402 . 

General Government, should not interfere 
with the distinct duties of the State 
governments, II. 94; the only antliority 
tliat can funii.''h a uniform eiirn my, 
16.3; jnoliibited from all interfereneo 
with slavery in the Stales, V. 311; 
powers of, .387. 

Georgia, her jiatriotism, H. 40.3 ; the aimn* 
dance of her rescnirces, 404. 

German Emigrants, taxes on, VL 414. 

-German Zoll-Verein, object of, VL409 



INDEX. 


Ghent, commissioners of, by whom in- 
stracted, III. 191; treaty of (1814), in 
regard to northeastern boundary, V. 84. 

Gibbons, Thomas, anecdote of, II. 399. 

Gibbons v. Ogden, tlie case of, II. 402; 
remark of Judge Wayne respecting, 
399 ; argument in the case of, VI. 3. 

Gilman, Nicholas, II. .'>07. 

Girard, Stephen, suit of his heirs, VI. 
It33. 

Girard Colh'go, provision of Girard’s will 
respecting, VI. Id.'i ; scheme of, pre- 
sumes that ( Jiristianify is not necessary 
to morality, l.’)2; no ISabbatli in, 15.'). 

Glass, ])olicy of duty on, III. 13G. 

Goodhue, Jonathan, II. 205. 

Goodridge, improbability of the rol)hcry 
of, V. 440, 450. 

Gorliam, Henjamin, I. 100. 

Government, its nature atid constitution, 
I. 35 ; didiculty of cstiil)lishing, 73 ; its 
permanenev, 77. 205; its objects, 190, 
283, in. 13, IV. 314, .3.30;' its influ- 
ence on tlie moral and religious feelings 
of a pcoi>lc, II. 100; connection with 
property, III. 15; absolute or regulated, 
the question of the ago, 05; sovereignty 
of, a European idea, 409 ; immunity of 
individuals acting under the orders of, 
VI. 204. 

Government, American, its origin and 
character, I. 35,203, III. 321; its ]»ro- 
tection to persons and property, 20() ; 
conflict between general and State, 2((9; 
its orgiUiization by Washington, 228 ; 
in respect to education, 305 ; its duties, 
340, IV. 518 ; its jjower over State 
banks, 111.53; protection afforded by, 
to the West, 251 ; j)()wers of, in re- 
spect to internal improvement, 291 ; 
its relations to individuals not to bo 
dissolved by State authority, 477 ; its 
judicial coextensive with its legislative 
])ower, 483; its effect on credit, I V. 90 ; 
its duty respecting the currency, .331 ; 
systems of, mode of changing, VI. 224; 
national and State limited, 224. 

Government I’ress, its power, II. 90. 

Grafton, N. II., speech on the opening of 
the Northern Railroad to, II. 409. 

Graham, Major, report on communication 
between Alaine and Canada, V. 109. 

Grain, demand for, in England, V. 231 ; 
consumption of, in Massachusetts. 232. 

Granite, its use in architecture, I. 189. 

Grants, included under contracts. V. 493 ; 
of lands by legislature, for religious pur- 
j)Oses, cannot be rescinded, 483. 

Greece, its interesting comlition, I. 75 ; 
lilu'rty of, II. OOO ; our obligations to, 
III. 01; condition of, 78; insurrection 
in, 85 : congress of, its authority, 80 ; 
has accomplished much, 89; j)ropriety 
of the appointment of agents to, 9l). 
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Greeks, limited political knowledge of, I. 

15 ; .sympathy for, III. 90. 

Green Dragon 'lavcrn, resolutions at, II. 
109. 

Gri.swold, George, toast proposed by, in 
honor of Air. Webster, II. 203. 

Grotius, his opinion of the object of gov- 
ernment, III. 14. 

Guizot, speech on the doctrine of instruc 
lion, V. 423. 


II. 

Hall’s Stream, secured to N. Hampshire, 

V. 11.3. 

Hall, Dudley C., and others, letter to, on 
the Union, VI. 503. 

Hamilton, Alexander, his services, I. 
198. 

Ilainilton, Gen. James, speech of, at a din- 
ner given to Mr. Webster, II. .384. 

Hamilton. J, A., and others, letter to, VI. 
582. 

Hancock, J., recommends association for 
protecting navigation, I. 301 ; presides 
over C5)Ugr(‘ss, 1.32 ; signature to the 
Declaration, 137; notice of, II. 204. 

Hanover, treaty with, VI. 412. 

Hill tsbnrg. House of, its po.ssessions, VI. 
490. 

Harbor Bill, opinion of the executive re- 
specting, 1. 270; object of, II. .338; ve- 
toed by President P(dk, .3.37 ; his rea- 
sons, as expresst'd in his messiiges, 340 ; 
copv of the bill, with its several ob- 
jects, .359. 

Harbors, the ])ow'er of making, II. 344. 

Hardin, Gob, liis acconnt of Mexiciin ter- 
ritory, V. 298, VI. 570. 

Harrington, quoted, I. 37 ; object of hi.s 
Uceana, III. 14. 

Harrisburg Gonvention, nomination by, 
II. 73 ; memoriiil from, IV. 40. 

Harrison, AVm. Henry, confidence in, II. 
52; jiopnlarity of, 101 ; opinion of, rc- 
sjiecting the (hirolinc and the imjiris- 
(»nment of M(‘L(‘od, V. 123, 1.3.3. 

Hartford Gonvention, design of. III. 314. 

Harvard Gollege, 1.29; object of its foun- 
dation, 43. 

Ilaviina, execution of Americans at the, 

VI. 508, 510. 

Haven. Messrs. John, and others, letter to, 
VI. 543. 

Hayne, Robert Y., culogium on, II. 387 • 
sjx'aks on Foot’s resolution, III. 248, 
270 ; rejoinder to, 343 ; his votes on 
internal iinprovcmont, .301. 

Haywood, ol N (’arolina, Ab 212. 

lleiier. Bisho)>, extract from, II. 394. 

Hemp, growth of. to be en<'onraged. HI 
145 ; elfeet of increased duties on, 140 ; 
objections to increased duty on. 243 ; 
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eflcct of the prof)osc(l tariff of 1840 
on the mamifticturc of, V. 189. 

IIcrKtrick.s, W., upon the claims of Imli- 
ana to public, lands, V. 390. 

Henry the Seventh, colonies planted in the 
rci^n of, 1. 93 ; his internal policy, 93. 

Henry, Patrick, II. 85. 

Hermitaj^e, supposed visit of its occupant 
to the Senate Chamber, IV. 483. 

Hi<>hway, modes in which land becomes 
pul)lic, VI. 180. 

Hillard, Mr., his remarks in Massachu- 
setts Senate commended, V. 350. 

Hillhousc, Mr., his o[nnion respecting the 
eml)ar};o. III. 320. 

History, Cod’s ])rovidence in human af- 
fairs, II. 399. 

Hoar, Samuel, V. 432. 

Holland,, arbitration of the kin»^ of, II. 
150 ; its commerce with t!ie United 
States, 111. 121. 

Holmes, Oliver W., (pioted, 11. 010. 

Holt, Lord, c.xtract from, respecting the 
powiT of visitors, V. 47.3. 

Holy Alliance, its origin. III. 07 ; princi- 
ples of, 09, 74, 84. \"1. 228. 

Home Market, elfect of manufactures on, 
III. 100. 

Home Valuation, compared with foreign, 
V. 171. 

Uomcste.ad. attachment to, IV’’. 432. 

Hooker, his eulogy on Law, V^l. 122. 

Horner, II. 134. 

House of Hepresentatives, its duty rcs))0ct- 
ing fi>reign missions, ill. 184; lir. t ap- 
portionment of, 384. 

Hudson’s Bay Company, value of its fur 
trade, \^ 103. 

Ilillsemann, J. C., letter of, to IMr. Web- 
ster, Sept. .30, 1850, respecting Mr. 
Mann’s mission, VI, 488. 

Hume, his remark on the administration 
of justice, I. 20S. 

Hungarians, arrival of, in the United 
States, VI. 498. 

Hungary, her ellbrt.s for freedom, II. 514. 

Hunt. B. F., sj)eech of at a dinner of the 
New England Society, II. .378. 

Huskissoii, II. 134; in respect to the na- 
ture of commerce. 111. 121, 


I. 

Immigration, American .system in respect 
to, 1 1. 539; encouraged by Mexico in 
her wars, VI. 455. 

Immortality, yearning of the soul for, VI, 
155. 

Im])eachment, power of, vested in the 
Senate, from analogy of English (Jon- 
stitution, V. 505 ; law governing, 512; 
in cases of, there must be a breach of 
a known law, 515 ; definition of the 


term. 513 ; nature of procccding.'s in, 

ib 

Importations, letter addressed to the 
tradesmen and mannfacturer.s of Massa 
chusetts, by the mechanics of Boston, 
relative to, 11. 193, 194; by whom 
made, 459 ; extravagant desire for, IV. 
555 ; increase of, by chatige of tariflT, 
V. 102; means of paying for, 165. 

Imports, excess of, over exports explained, 
HI. 119; duties on, alleged to fall on 
exports, IV. 528; classes of, V. 218; 
tables of, 219. 

Impressment, corresjiondence with Lord 
Ashburton in respect to, II. 541 ; how 
aHeaUed by the correspondence connect- 
e<l with the treaty of Washington, V. 
145; rule of the United States res]»ect- 
ing, VI. 325 ; letter of Mr. Webster to 
Lord Ashburton respecting. 318; letter 
of the S(!cr('tary of State, 356. 

Imprisonment for Debt, views respecting, 
V. 22; Icttc'r respecting, A’J. 5.3,3. 

Impri.somuent office blacks at the South, 
V. 432. 

Inauguration of Washington, I. 201. 

Independent Treasury, II. 77. 

India Cottons, largely imported, VI. 512. 

Indian 'I'reaties, 1. 240, V. 44, 50. 

Imlian Wars, nature of the service, V.41(». 

Indiana, its growth. I. 401 ; internal im- 
provements of, 402; claims a right to the 
jmblic lands within the State, V. .390. 

Indians and French, dangers from, 11.501. 

Indictments, jirccision in, V. 514. 

Indorsement, practice of, cheeked by bank- 
rupt bill, V'. 29. 

Indof.-iCrs, not to be ])rcfcrred, V. 29. 

Ingcrsoll, C. J., reply to speech of, V. 133. 

Ingham, Mr , resolution of, rcsjiccting ad 
valorem duties, V. 175. 

Insolvents, unfortunate jiosition of, V. 20. 

Insurance, rates of, III. 105. 

Insurance Companies, AT. 121. 

Insurrection in the States, duties of the 
general government in rcsjicet to, \T. 
2.31. 

Interference, by force, a violation of inter- 
national law, 111. 74; right of, claimed 
at Laybacli, 71 ; not to l)c inlerred from 
the e.\pres.siou of oi)inioii, 91 ; absti- 
nence from, by the United Slate.s, VI. 
496. 

Interiiiil Improvennmts, in New Fnghind, 
I. .34; in United Stands. l(;7 ; ajjpropri- 
ations for, constitutional, 169, .347 ; con* 
.stitutionality of, denied by Ccn. .Jack- 
son, 256; inthn'nce of, 310; principles 
to i»e regarded in a|>propriations for, 
405; power of (lotigrcss over, II. 238; 
objections of Mr. Folk to, 340 ; prog- 
re.s.s of, III. 99 , when attcmtiori was 
directed to, 296, IV. 513 ; general ad- 
vantage of, HI. 289; at the West, op 
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position of the South to, 29;t ; a doe- 
trine of Sontli Carolinn, 207 ; Mr. (’al- 
houn’s question rcspectinjf, ,‘502 ; ncees- 
sity of appropriations for, IV. 240, .50G, 
•GOO; elfect. of, IV. 201. 

Internal Trade, one of the most impor- 
tant interests, 11. 7 ; its movements, 8. 

Invoices, fraudulent, V. 17(>; remarkalile 
provision respeeting, 181 ; statutes re- 
specting, 188. 

Ireland, an example of the imjioliey of 
free trade, II. .‘l.'il ; cause of h<ir mi.sf<;r- 
tiuies, I. 200, V. 227. 

Irish, emifiration of. to America. II. 5.‘58. 

Iron, a product of IVnn.sylvania, needs 
[irotection, II. 2G1 ; effects of tlic tariff 
of 184G on the manufacture of, in Penn- 
sylvania, 4G0, III. 1.‘57 ; effect of in- 
creased duties on, 14G; trade in, as af- 
fected hy ad vtilorem duties, V. 20.‘5 ; 
lalior employed in manufacturinj^, 207. 

IiTigation, in England, 1. 452. 


J. 

Jackson, Gen., letter of, to Mr Afonroe, 
I. 1.5.8; opinions respecting taritf, 242; 
refuses to ajiprove hill for the jiaymmit 
of claim of Massachusetts for militia 
expenses. 2.54 ; his exercise of the veto 
power, 207 ; his course ndative to nul- 
lification, 292; intercourse witli, .‘5.1.5; 
called a representative of the whole 
American jicople, .‘5G0 ; jiolicy in reu:ard 
to the Hank of the United States, .‘5G1 ; 
inconsistent in his opinions resjtcctiug 
currency, 421 ; sole opponent of Mr. 
Adams, not elected to overthrow the 
currency, his opinion of the constitution- 
ality of tlu^ United States Hank, II. If ; 
cause of his chanti'e of views. 12; in- 
volved in a controversy with the United 
States Hank. 4.’5, 452, I V^. 12; his re- 
election, II. G2 ; character and policy of, 
1515; and James Iv. Polk, the ditfcrein'c 
of tlieir jiolicy on the suhject of pro- 
tection, 81 G; on duties on imports, 
817; Mr. Webster’s support of the ad- 
ministration of, in the case of South 
Carolina nullification, 585 ; vetoes the 
Hank hill. 111. 41G; protest of, IV. 108 ; 
admits the duty of the government to 
provide a national currency, 851 ; in 
favor of a Judicious tariff, 477 ; his ef- 
forts to settle the northeastern boun- 
dary, V. 84. 

James the First, signal instance of liis ty- 
ranny, IV. 120. 

James the Second, resisted in Ncav Eng- 
land, 1. 28. 

Jav, Chief Justice, his treaty withEuglaud, 
V. 338 ; remark of, VI. 222 ; culogium 
on, 583 ; extract from his writings, 584. 
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Jefferson, Thomas, his death, I. Ill; 
hirfh and eiiueation, 124 ; elected a 
member of the First Congress, 125, 140 ; 
Governor of Virginia, 189; iVotes on 
Virginia, /5. ; minister uhroiul, 140; 
Secrctiiry of State, ?A. ; Vice-President, 
141; President, i/>. ; Manual, i/). ; his 
old a/i'e, //>. ; fomids University of V ir- 
ginia, ; opinion respecting nuiiovals 
from otlice, 259 ; Ids corresjamdence rc- 
sjteciing the (.'onfederation. 111. .17.'5 ; 
rule of. resjK'cting- citizen.sldp, V^I. .825. 

Jewish Talmuds, V'^I. 1G5. 

tlohnson, Mr. Justice, his opinion in the 
F'nlton ease, IV'^. 4(55. 

Johnson, lion. H. M., his c.fi'orts for tlie 
abolition of imprisonment for debt, V. 2-8. 

Johnston, Samuel, HI. 474. 

Jones, Sir VVdliam, extract from, II. 602. 

Joseph the Second, \T. 494. 

Judge, the elevated charaetcr of an up- 
right, il. 891. 

Judges, should he constantly cmplovcd, 
lir. 160, 178. 

Judicial decisions, jirotest against disre- 
gard of, 1 1. 49. 

Jndieiiiry of United States, its functions, 
I. 208; viieancies in, how filled, 212; 
independence of, 214; Washington’s 
regard for, 228 : anticipated change in, 
276 : its mode of action. III. 7; inde- 
)»en<!ence of. 26, 81 ; rimiarks on the, 
I.S26, 150; Idstorv of tlie, 151, 156; 
plans for improving, 158 ; main support 
of the government, 1G.‘5; extent of its 
])owei s, 482, V. 180; Madison’s opinion 
respecting, 111. 4.S8 ; Pinckney's opinion 
oftlie, 4S4; hill for its organization in- 
Irodnced by Ellsworth, 486. 

Juries, nioilc of addres>ing. II. 898. 

Jnrv. trial hv, not jirovidcd for in fugitive 
a'ct of 1798, VI. 557. ' 

Jnslicc, the great interest of man on 
earth. II. .‘ttX); administration of, the 
great end of human soei' ty, 891, 


K. 

Kearney, Gen., takes pos.scssion of New 
Mexico, VI. 482. 

Kendall, G. W., ease of. VI. 42.‘5, 429. 
Kemuslons. defence of, V'^. 441 ; historical 
note on tlie trial of, //>. 

Kent, Chancellor, remarks at a dinner m 
New York, 1. 198; eulogized, 214. 
Kentucky, ac'ennuilation of hnsincss in 
the United State.s courts in, HI. 157; 
complaints of slaveholders in, VI. 562. 
King, Gov., proclamation of, referred to, 

Vl. 218. 

King, Kufus, resolution of, in 1785, re- 
garding slavery, 111. 283; on impress 
meiit. VI. 218, *823. 
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Kinney, lilcssrs. William, and others, of 
Staunton, Virj,oiiia, letter to, VI r)7.‘t. 

Kossuth, Louis, (leinamled of Turkey by 
the Emiieror of Austria, 11. G14 ; Ids 
coinnmtdeation to the Amerieun charirc 
d’allaires, VI. 41)8; application for the 
release of, 51)1. 

Ko-tou, instructions rosi)ectiiig:, VI. 470. 

Knap}), J. F., ar^xunicnt on the trial of, 
VI. 41. 

Kn()\vlcd;j;e, dittiision of, in United States, 

II. G14 ; proj;rcss of, diirinj^ the cen- 
tury, IV^ 4;}7. 

L. 

Labor, respectability of American, 11. 175, 
V'’. 2'2(j ; the source of wealth, II. 251); 
how to be protected. 111. lO.'l ; ditl'erent 
prices of, 141 ; the p-eaf interest of the 
country, 5;U ; diminished price of, IV. 
19 ; relation between, and capital, in the 
United States, 428 ; its ramifications, 
4*14 ; necessity of employment of, 5.‘l(i ; 
advantajxes of hi^h wa.ucs of, 5.'37 ; 
j^ives value to manufluHured articles, 
V. 211. 

Laborer.s, character of Northern, V. 3G0 ; 
on the public works, VL 512. 

Lafayette, at Hunker Hill, I. 58, 09 ; no- 
ticed, 85. 

Land, its subdivision favorable to liia-rty, 
I. .87 ; j)rice of, in Kn^dand and Mas- 
sachusetts, 445. 

Landin'; at Flymouth, II. 201. 

Land 'Titles, judicial decision.s respectin':^, 

III. 171. 

liUnds, Public, ap](roi)i iatcd in aid of in- 
ternal improveiueiits, 1. IGl) ; distrilai- 
tion of proceeds of, .80.8; inconsistent 
legislatioti rcspectinti', 11. 178; dispttsi- 
tiou to bo intuh.’ of, 541, 542, III. 250 ; 
whence olittuned, J. .850, III. 25.8; the 
crown, 254 ; Northern and Southern 
mode of di^po.-iini; of, 2G.8 ; policy in 
resj)ect to sales of, I. ,852, .858 ; doctrine 
of ajiprojtriations from, for local iin- 
jwovement, II I 291; reducti()n of price 
favored by New Fn^laial, 294 ; auj;- 
rnented stdes of, IV\ 2G1 ; Iar;;e settle- 
ments on, .89.8; objection to auction 
stiles of. without preemption ri;;hts. .89G ; 
richt of jireemption to actmii settlers 
on, .891 ; remarks on the pn-jiduation oi’ 
the j)rice of, 52.8, 52G; estimated in- 
creas(! of sale resultinf; from reduc- 
tion in jtrice, V. 155; proceeds of, to be 
ilevoted to the coloniztition of the free 
blacks, .8G4 ; control of a ntition over, 
.889, .89,8 ; decision of Supreme Court, 
.upon authority of United States over, 
395, 402 ; taxation of, by States, 405. 

Lang'lon, John, descendants of, JI. 507. 


Lathrop, Messrs. F. S , Jind others, New 
York, letter to. VL 577. 

Law, the. jirofession of, 11. 890 ; the basis 
of publi(“ liberty, .892; Mr. Webster’s 
acknowledged indebtedness to the pro- 
fession of, .894; delined, VL 88. 

Law of Nations, its universality, VI. 122. 

Jjuw of tlu! Land, delined, V. 487. 

Laws, executive opinions in respect to, I. 
2G9 ; resistance to, recommended by 
South Carolina, 111. .824; validity 
not to be determined by the motives foi 
their passage, 49G. 

Lavbach, circular of .sovereigns at, III 
69, 202, VL 228, 495. 

Lay preaching and lay teaching, VI. 148. 

League, delined. 111. 457. 

Lebation, N. 11., opening of the Northern 
Huilroad to, 17th Nov., 1847, siieech ot 
Mr. Webster on the occasion, 11. 414. 

Lee, Richard Henry, rc.solution of the 7th 
of June, 177G, 1. 125. 

Legal Currency, speech on, III. 48. 

Legislation, state of society to be regardiMl 
in, III. 1.88; necessary to give cH'ect 
to the Constitution, 175 ; for conquered 
country, not in the ])owcr of the execu- 
tive, V. 2G8, 2G8 ; will of the people to 
be iiscertained by, VI. 227. 

Legislative day, duration of, IV. 218. 

Legislature, tendency of, to encroachment, 
III. 11, 29; its two branches to be 
checks on each other, 10, 12; cannot 
rescind gr.ants, V. 48.8. 

Legishitures, restrictions on, V. 500. 

Lexington. 1. G8. 

liibertics, delined, V. 479. 

Jiil)erty, love of religious, I. 1 1 ; the crea- 
ture of law, 11.898 ; exists in prop-^r- 
tion to whole.some restraint, .89.‘> ; n- 
llucm c of commerce on, 1 \ . 91 ; chiJ*- 
acteristics of, 122 ; contests for, 1.8.8. 

Lighthouses, Washingtons o])inion re- 
sj)ecting, 11. 289. 

Lincolnshire, Pilgrims in. I. 1,8. 

Linseed Oil, tmniufacture of, statistics re- 
sjK'cting, 191. 

Literature, its inllncnce. I. 49 ; .advantages 
of a love for, 14.8 ; advance of the Unit- 
ed States in, II. Gil. 

Livermore, Samuel, 11. 507. 

Liverpool, Jaird, II. 184. 

Livingston, Chancellor, hi.s services, J. 12G, 

201, VI G. 

Loans, jKJwer of States to contract, VL .5,87. 

Jjocal association, its ])owcr, 11. 277 ; dif- 
lerences, tin; bane of the counirv, 9.8 ; 
institutions for local purposes, and gen- 
era! institutions for general purposes, 
207 ; partialitie.s, denouncement of, IV. 
498. 

Ijocalisms, cannot destroy otir system of 
government, II. 52G. 

Log Cabin, origin of the term, 11. 29. 



INDEX. 


619 


Lombardy, elements of Christian religion 
taught in, VI. 

L(n)ez, instigates the invasion of Cuba, 
VI. .'>1*1; intercession for survivors of 
his expedition, .51.5. 

Louisiana, ae(juisition of, I. 14.5, 35.5, V. 
1.37, 33*J ; deli'ei’son’s opinion in respec^t 
to, II. 551 ; convention witli France 
respecting, IV. 177 ; admission of, into 
the Union, V. 285. 

Louisville ( 'anal, remarks on the purchase 
of the stock in, IV. 247. 

Lowndes, Mr., eharacter of, IV. 422. 

Lumber, trade, in, at Albany, IV. 18. 

Lunt, Henry, letter of, on the laying of the 
corner-stone of the Capitol by Wash- 
ington, II. fi21. 

Luther r. IJorden, (luestions presented by 
the ease of, VH. 231 . 

Luther’s 'Keformation, I. 94. 

Luxuries, duties on, diminished by tariff 
of 184(5, V. 237. 


M. 

MaeDnffie, his opposition to Westerti 
settlements, III. 2(57; speech on inter- 
nal improvements referred to, 291). 

Maehinerv, not labor-saving but labor- 
doing, i V. 439. 

Madison, James, 1. 199 ; his public ser- 
vices, 202 ; knowledge, of the C’onsti- 
tution, 204, III. .‘)0.5, 319, 1 .301 ; on 

nidliiieation, 1. 205 ; respecting removal 
from olliee, 258, II. 89 ; on impeach- 
ment, I. .‘).59; on a national bank, 391, 

IV. 342, 483, II. 17 ; the duty of (Con- 
gress respecting the eurrenev, I. 420, II. 
03 ; messages of 1814 ami i815, on the 
eurrenev', 10, 17, 111. 529, 1 V'. 37o ; 
on coining of money, II. 153; duties 
on imports, 2.‘{(5, HI. 500; on the ju- 
diciary, III. 483 ; instructions of, to Mr. 
Pinkney, IV. 175; vvisdmn of. 421 ; ad- 
mission of new State.s, 285 ; on slav- 
ery, .‘).‘J4. 

Maim', tenure of its judiciary, HI. 29: on 
French claims, IV. 154 ; border dilli- 
culties in 1839, V. 93 ; agreement with 
Cen. .Jackson’s administration, in 1832, 
97 ; patriotism of, in settlement of the. 
northeastern boumlarv, 101, VI. 273; 
advantages gained by the settlcjncnt of 
the northeastern boundary, V. 102 ; in- 
terests of navigation in, 224 ; legisla- 
ture of, convened, VI. 275. 

Maine (.lommissiouers, ]\Ir. Webster’s let- 
ter to, VI. 279. 

“Majority must govern,” a republican 
principle, 11 1. 48(5. 

Mann, A. I)., instructions to, VI, 499. 

Mansdeld, Lord, opinion of, on colleges, 

V. 47 ; on chartered rights, 470. 


Manufactures. Washington’s regard for, I. 
228; act of 1824 respecting, 297,111. 
l;il ; in Virginia, H. 195 , lirst law for 
protection of, HI. 5(t3. 

Manufacturing Interests, not local, II. 
178. 

Map of (Iraham, Talcot, and Ilcnwick, V. 
108. 

Maps, singular discovery of, II. 144; con- 
troversy upon, 149. 

Marathon, battle of, I. 7. 

Man y, (Jov'., in relation to Texan boim 
dary, H. .327. 

Maritime Rights, letter to Lord Ashburton 
respecting, VI. 303. 

Market, eomparativii advant.ages of for- 
eign and home, IV. 535, V. 232. 

Marriages, validity of, VT. .307. 

Marsh, (leo. P., letter to, re.sjieeting Kos- 
suth, VI. 591. 

Marshall, Chief .lust ice, anecdote of, II. 
.‘134 ; opinion of, in the case of the Unit- 
ed States Rank r. Heveau.x, VI. 114. 

Marshall, J. (>., address of, I. 400. 

Marshfield, sjie.ech at, 8c]>t. 1, 1848, II. 
425 ; case of non-u.scr in, VL 208 

Marston, Stephen W., account of the 
Kennislon ease furnished l>y, V. 441. 

^Martial Airs of Fngland. IV^. llo. 

Martial Janv, nature of, VI. 240. 

Martin, Mr., opinion of, resjieeting the 
judiciary, HI. 483 ; his objections to the 
Constitution, 499. 

IMarylaml, its setth'ment, I. GO. 

Mason, .Teremiah, obituary remarks of Mr 
Webster. 11. 479. 

Mason. .1. IM., commendation of, V. 337. 

jMa.ssachusetts, her partiiipation in the 
English Revolution, 1. 28; commerce 
of, 29 ; claim on general g-overnment 
for militia expetises. 253 ; her duty, 
277 ; soil, 445 ; agricultural capacity, 
458; boundary between, and Nova Sco- 
tia. H. 14(5; ])roducts of other States 
consmned l)y, 245 ; natuial jn'oduetions 
of, 401; eharacter of legislation in re- 
spect to jtroperty, HI. 19 ; <'odes her 
public lands to the United States, 255 , 
jiolicy respecting the taritV, .3((5 ; eulogi- 
um on. 317, IV. 295, V. 435 ; op]u>se.s 
the embargo, HI. 327 ; form of its rati- 
lieation of the C\)nstitution. 47(5 ; bread- 
stull’s produced by. 53(5. V. 232 ; prod- 
ucts of, in 18.37, IV^. 4.35; silver plate 
in, 4.37 ; general pros))eritv of, 439 ; cor- 
respomienee with, respecting the .settle- 
ment of northeastern boundary. V. 99 ; 
commissioners apjadntcd by*. 101 ; as 
aflected by treaty of Washington, 113, 
137 ; resojutions of, on INtexican war, 
255 ; opposed to acquisition of terri- 
tory, 25(5 ; her interest in the settlemeiu 
of the sl.’iverv (luestion, 420 ; attach- 
ment of, to the Union, 435. 
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Massachusetts Charitable jMechaiiie Asso- 
ciation, I. 81, 83. 

Mass Meeting at Saratoga, 19 Aug., 1840, 
speech at, 11. 5 ; at Albany, 27 Aug., 
1844, speech at, 219. 

Mathematics, its objects, I. 180. 

Mayflower, compact signed in her cabin, 
I. 22 ; object of her voyage, 84 ; im- 
portance of the voyage ol', to huimni 
society, II. 525. 

McCall, Licut.-Col., instructions to, VI. 
480. 

McCleary, I. 70 ; fell at Charlestown, 11. 
505. 

McCulloch, IMr., on the importance of 
high wages, 11. 17G ; opinion of, respect- 
ing Ireland, V. 229. 

McDowell, Gov. James, V. 358. 

McKinley, opinions of, concerning public 
lands, V'. 392. 

McLane, Louis, his amendment to the 
resolution respecting the I’anama mis- 
sion, 111. 178 ; instructions to, in re- 
spect to colonial trade, 11. 435. 111.357. 

McLeod, Alexander, the case of, II. 119, 
120, VI. 247 ; aiTCSt of. in Kew York, 
V. lit), 120, 1.33; letter of Mr. AVeb- 
ster respecting, 125 ; proceedings in re- 
sj)ect to, A”^!. 254, 2G(>. 

Maysvillc Load, bill for, vetoed. I. 2(j7. 

Mechanical Philosophy, defined, J. 178; 
its history, 181. 

Mcclianics Institution of Boston, lecture 
before, I. 177. 

Melville, Major, removal of, from ofiice, I. 
2G0. 

Members of Congress, appointment of to 
olliee, 1. 2t)3. 

Memphis (’ouvention, resolutions and re- 
port of, 11. 343. 

Mercantile Classes, 11. 205. 

Mercantile Profe.ssion, its distinguished 
rcpresentative.s, 11. 204. 

Merchants’ M(!eting in Wall Street, New 
York, 28th September, 1840, s|K‘celi de- 
livered at, on the eurreney and State 
Itanks, II. 55. 

Mercb.irits of Boston, bem'voleiice of, 1. 431 . 

IMereluiiit Vess(‘ls, national territory, VI. 
320 

Merrill, Bcnj., bis introduelorv note to the 
argument on the trial of J. P. Knar)f», 
VI. 41. 

Merrimack lliver, valley of, II. 417. 

Message of Gen. Jackson, 1829, his views 
of banking, I. 3G5 ; of J. Adams, 
respecting northeastern hoiindaiy, V. 
84 ; of Millard Fillmore, announcing 
the death of Gen. 'Faylor, V. 407 ; re- 
specting the (’aroline, VI. 293; trans- 
mitting the treaty of AVashington, 347 ; 
respecting the right of search, 37G, 378 ; 
relating to China and the Sandwich 
Islands, 463. 


Mettdlic Ciirremyg inconsistency of the 
administration respecting, IV. 450. 

IMetliodii-t Chtirch r. Bemiuglon, deeusion 
in the ease of, \'I. 175. 

JMetliodi.^t Fijiseopal Church, division of, 

V. 331 . 

JMe.xiean AA'ar, territory acquired hy, un 
lit for slavery, 11.555 ; its declaration 
by Coiigic.'^s anticij)atc(l by the Presi- 
dent, .‘)29 ; expense ol, V. 155; objeeta 
of, 157, 254, 271,273,280,328; remarks 
on, March 1st, 1847, 253 ; worthlessness 
of territory ac(|uiied by, 294. 

Mexico, caii,>c of war with, 11. 319; war 
with, 32G; government of, 327 ; condi- 
tion of, 327 ; ex])lanatiou of vote on the 
treaty willt, 443, 554 ; necessity of 
gratiting supplies for proseeuiiiig war 
with, V. 152; (anbassy to, recommetid- 
ed, 157, 159; unreasonable conduct of, 
158 ; warlike ellbrts of. 213 ; iegisiation 
for, liy the executive*. 2()3. 2()8 ; ap])ro- 
jiriatiuiis of treasures of, 2G4, 2G8 ; ])eaec 
with, on what conditions to l)e obtained, 
2GG, 280 ; treaty with. 2G5 ; forced to 
cede territory, 273, 281 ; eliaracter of 
country ami ))eople,298; relatiuiis with, 

AM. 422 ; eoneiliatorv jtoliey recom- 
mended to, 424 ; objections to the re- 
lease of Kendall by, 431 ; eomjuest of 
Texas by, bopele.ss, 434 ; treatment of 
Americans, 435 ; American captives in, 
439 ; lier eneoiiragcmetir of Ibn'ign im- 
migration, and her wars ^^itll Sjmin and 
’J'exas, 455 ; American hostility to its 
power, 45G ; resjjonsibilit}- of, for the 
war, 457. 

IMiddlesex Canal, bv whom planned, II. 
410. 

Miles, AY., letter of, on tariff of 184G, July 
20th, 18 it;, V. 224. 

Military Academy, remarks on the !i))j)ro- 
priation for, I A'. 207. 

IMilitarv Aehieveinent.s, their inlluenec in 
republics, II. 429. 

Military Koad in Maine, miseoiu'ejitions 
respecting, Y. 107. 

jMilitia, })lan of the A'"an Btiren adminis- 
tration res])eetiTig the training of, 11. 48; 
of the States, ])ower of Coiigri’ss over, 
95 ; its adaptation to the defenee of the 
country, G13. 

Mill, description of, for sawing, 1. 184. 

Mineral Lands, sale of. J A’. 52(). 

Miiu's, right of government to. A". 404. 

Minimum Principle in the tariff af 1846 
opposed by Massacbu.setts, V. 240. 

Minimum Duties, op{)osition to, lA'^. 259. 

Mirabeau, reimirk of, II. 92; resjiceting 
words. III. 453. 

Miseelbtneous Letters, VM. 533. 

Misrepresentations of the South and North 
V. 428, 435. 

Missionaries in Georgia, I. 2G9. 



INDEX. 


62 ] 


Mississippi, navigation of the River, IF. 
339 ; secession in the State of, (509 ; 
valley of, future centre of the country, 
impossibility of dividing the river in 
case of dissolution of Union, V. 362. 

Mitchell’s Map, used hy Mr. Oswald, II. 
143 ; copy found among the papers of 
Mr. Ja}'^, 144. 

Mixed Currency, most useful and conven- 
ient, II. .56; danger of, 56. 

Mobile Bar, II. 239. 

Mohs, as.semhling of, universal, VI. 509. 

Modern (hvilization, slavery referred to 
tribunal of, V. 304. 

Molasses, clFect of tax on, III. 236 ; tax, 
how to he appropriated, 239. 

Monastic Institutions abolished, VI. 170. 

Money, scarcity of, II. 451 ; a universal 
rep rc.se ntative, iV. 87 ; design of, 455 ; 
executive use of, without appropriations 
by Congress, V. 264. 

Monmouth, associations connected with, 

I. 220. 

Monroe, Colonel, proclamation of, referred 
to, V I. 480. 

Monroe, dames, his administration, I. 

1 57 ; (juotation from mes.sage respecting 
(xi'cecc, III. 63; respecting foreign in- 
terference, 201, 202. 

Monterey, militia at. If. 335. 

Montcstpiicu, on separating the de])art- 
rnenls of government, III. 11 ; opinions 
on government, 14. 

Montgomery Road, bill for, vetoed, I. 
267. 

Moore, amendment to the Bank Bill, III. 
407. 

Mothers, vocation of, IT. 107. 

JMorris, Uobert, 11. 204. 

Morris, (kunmodorc, V. 117. 

JMorsc, Brufessor, II. 419. 

IVlorton, Berez, eulogy on Gen. Warren, 
I. 57. 

Motion, its univcnsalitv, I. 178. 

Moiesseline de Laine Manufacture, as af- 
fected by taritf of 1846, V. 198. 

Mudge and I’cathcrstonhaugh, report of, 
V. 91 ; vahie of survey of, 107. 

Municipal sovereignty, VI. 121. 

Murder, two classes of, VI. 75. 

Murphy, correspondence in respect to 
Texas referred to, V. 345. 


N. 

Napoleoti, domestic policy of, III. 132, 

Nashville Convention, V. 363 ; character 
of the address of, 429. 

Naval Architecture, improvement in, I. 
187. 

Navigation, proceedings in Boston re- 
specting, I. 301 ; condition of that of 
the United States, 104, 111, 133; regu- 


lation of, included under that of oom- 
mente, IV. 4(54 ; of Hudson River and 
Long Island Sound, exclusive claim of 
Fulton to, by steam, 464 ; interests of, 
in connection with domestic manufac- 
tures, 217. Sec Vomincree. 

Navy, United States, admirable elements 
of, 11. 612 ; Mr. Webster’s early support 
and defence of, in the war of 1812, IV. 
605. 

Navy Island, invasion of, VI. 297. 

Neapolitan Indemnity, payment of, antici- 
pated, I. 379. 

Netherlands, King of, arbitration between 
United States and Great Britain, V. 84. 

Neutrality, adherence of the government 
to, H. 201, VI. 449 ; no breach of, to 
send minister to Congress of Banama, 
111. 197 ; duties of, VI. 258 ; course of 
the United States in respect to, 259 ; 
observed by the United States, 449 ; 
municipal regulations of the United 
States in respect to, 451. 

Neutral Nations, duties of, prescribed by 
the law of nations, VI. 451. 

Newark, prospinity of, injured, IV. 333. 

Newburvport, character of its citizens, V. 
445. 

New England, fiivt settlement of, 1. 5, 9, 

II, 210; population of, in 1720 and 
1820, 30; American Revolution com- 
menced in, 33 ; union of Colonies in, 
64; its sup])ort of Washington, 172, 
HI. 308; obedient to tlic laws, 1.173; 
its early attention to manufaetures, 187 ; 
eommon sebools of, 403 ; c.xamplc of 
ji ineelninic of, J 1. 23 ; its gifts to Ameri- 
ca, 207 ; estimated irajtorts from other 
States of the Union. 289 ; contrasted 
with South Carolina, 325 ; interest in 
Western improvements, 340 ; the part 
performed hy, in the Revolution, 503, 

III. 229 ; in the French War, II. .503; 
symhulized by the Mayilower, 525 ; 
condition of, in 1824, HI. 97 ; early 
oi)jtosition to a protective policy, 229, 
2(52, IV. 509, V. 187 ; forced into man- 
ufactures, 111. 230 ; and Western settle- 
ments (•omi)ared, 251 ; liberal policy 
towards the West, 265 ; Hayne's attack 
on, 286, 308 ; when, how, and why, in 
favor of measures favorable to the 
West, 293 ; o])position of, to the cm- 
lairgo, 327 ; chatige in tlie policy of, 
V. 240 ; youths of all denominations 
educated at colleges of, VI. 161. 

New Granada, treaty with, in regard to 
Isthmus of Bainima, V. 317. 

New Hampshire, the Itome of Mr Web- 
ster iu. H.30; the social condition of, 
418 ; festival of the sons of, 7 Nov., 
1849, 497; form of its ratilication of 
the Constitution, HI. 477 ; advantages 
gained bv, in the treaty of Washington, 
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V. 113 ; acts of the Icfjislaturc of, in 
ix'jranl to Dartmouth C.’ollc<iO, V. 460, 
468. 470, 484, 403 ; claim of, VI. 345). 

Kcw Jersey, conduct of the House of Kep- 
re.seiuatives in tlie case of, II. 47, 100; 
its declaration respectinj? the jmhlic 
lands, III. 255 ; sa,<racity of, in enlarg- 
ing: the powers of the Commissioners, 
in 1786, IV. 495; act of, in respect to 
steam navig;ation, VI. 7. 

Newmarket, stoj)pa'^e of manufactures at, 
I V. 87. 

New Mexico, unfitted for slavery, II. 555; 
formation of .States from, V. 291 ; na- 
ture of the country, V. 296, 379, VI. 
565) ; character of its ]H:ople, V^. 296, 
25)9 , 382 ; slavery excluded from, hy 
nature, 350, 352, 421 ; necessity of de- 
fining houndarics of, .376, 379, 417 ; 
portions of territory claimt'd hy Texas, 
377 ; neccs.sity of a government for, 
378. 

New Orleans, account of excesses in, VI. 
508. 

New States, agriculture in. I. 207 ; duty 
of government towards, 208, HI. 251; 
public lands claimed hy, 1. 350; admis- 
sion of, 356, 

New York, dinner at, I. 191 ; reception of 
Mr. Webster at, in 1837, I. .337 ; the 
natural features of the State, II. .535; 
its vote necessary to the admission of 
Texas, 553 ; opinion of, in resju-ct to 
a national hank. IV^. 23 ; rennirks on 
jiresenting a ])etltion from the mer- 
chants of, 298 ; its o])inioti of the 
sub-treasury system, 415, 417; conse- 
(iuenc.es of llu! great fire in, V. 31 ; ad- 
vantages gained by tlu; treaty of Wash- 
ington, 110. 112; border difficulties 
ofi in 1842. 140 ; ownership of lands 
in, 395 ; laws of, in regard to steam 
navigation, VI. 7 ; its grant to John 
Ifitcii, 16; law of 1845 respecting con- 
vention referred to, 229. 

New York (\)tnmittee, letter to, on the 
character of AYashington, Feb. 20, 1851, 

VI. 586. 

Niles, .1. M , bis amtuidmcnf respecting 
the duty on coal. TV. 304 ; votes for 
the admission of Texas, \ . 343, 345. 

Non-combatants, presumption respecting, 
VT. 427. 

Non-intercourse Acts, explanation of, T\^ 
166 ; doctrine of, how imi)aired, VI, 
259. 

North, comiilaints of, against the South, 
V. 3.53, 359 ; sentiments of, ib. ; inter- 
est of, in regard to territory atapiired 
from Mexico, 420, 426 ; ])rejudices of, 
on subject of slavery, 432. 

North Carolina, cfi'ect of mola.s.sc.s tax on, 
III. 2.38. 

Northeastern Boundary, remarks on, 


made at a meeting of the New York 
Historical Society, 15 April, 184.3, 11. 
145, 153; history of the <iuestion, V. 
81 ; propo.sal to .settle, 5)7 ; delay in the 
settlement of, VI. 274 ; advantages of 
the proposal, 278, 35t). See Ashburton ; 
Trmtij of \V<i,shuitjton. 

Northern Democracy, ptdicy of, V. 256. 

jS'ortluTU Men, unju,st slanders tigainst, II. 
93,111.281. 

Nortliern Railroad, importance of, II. 415. 

Nova Scotia, boundary between, and iMas- 
.‘•jichusetts, II. 146; ccnil trade ()f V. 
211 ). 

Kullilication, Madison’s letter on, 1. 205; 
how supported, 210; dangerous tenden- 
cy of 272 ; not to be suj>j)res.sed by 
illegal means, 275 ; the ))rinci|)le of, 
295; right of denied. III. 320; m'.vcr 
])roposed in New England, 332 ; jn’ac- 
tical operations of 3.37 , 455), 461. 491, 
504 ; modes of, 45)3 ; reasons for, in 
South Carolina, 495 ; conse<]ucnccs of 
its suctress, 504 ; cxpo.sition of IV. 478. 

o. 

Oath, nature of an, VI. 168. 

Obscure Origin, not a matter of ivproach, 
11. 29, .30. 

Odor of nationality, a])plicatioii of tho 
term, II. 59. 

Office, removals from, I. 258, 333 ; nomi- 
nations to, rejected, 262 ; conductors of 
the jtress appointed to, 265 ; no man 
possesses a ri(iht to. 111. 4 ; creation of, 
without authority of law, I\'. Ill; 
power of Congress respecting the tenure 
of 15)6. 

Ollices are public trust.s, I. 3.35, IVf 18.3. 

Ogden, A., bis exclusivt^ right to miviga- 
tion by steam in New York, A'l. 6. 

Ogden, D. If, letter to Mr. Webster, I. 
34t); remarks at New York. 342. 

Ogden and Saunders, cas(; of, VI. 21. 

(,)hio, suits pending in Unite<l States 
courts. III. 158; astonishing increase 
of 552 ; iti respect t(j the fugitive' slave 
l;iw, VI. 562. 

Ohio River, I. 1 65) ; obstructions in, IV. 248. 

Old (h)lotiy Club, 1. 3. 

Ohl Tliirteen. their public lands, I. 3.50 ; 
aj»peal to, II. 609. 

Ontario County, deseription of IV. 17; 
its rapid growtli, 27 ; memorial from, 27. 

Opt'ning of the Northern Railroad from 
Franklin to (Irafton. N. H., 28tb Aug., 
1847, spt'<'eb of Mr. AVebster oti the oc- 
casion, II. 409; opening to Lebanon, 
N. H., 17tb Nov., 1847, spet'cb of Mr. 
AA'ebster on the occasion, 414. 

Orditiimce of 1787, benefits of HI. 263, 
278 ; drawn by Nathan Dane, 277 ; its 
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■ lofty spirit, 282 ; orj>aTiizin<» Northwe.st 
' territory, V. 835 ; unanimity -^of opinion 
upon, in regard to slavery, 336, VI. 552. 

Oregon, controversy respecting, 11. 320; 
resolution passed by the Baltimore 
Convention relative to, 321 ; remark- 
able characteristic of the settlement of 
the boundary of, 322; vote on the es- 
tablishment of the Territory of, 445 ; 
remarks on, V. 60, 63, 70; probable 
result of negotiations concerning, 67 ; 
claim to, put forward by l*rcsident Polk, 
7 1 ; neci'.ssity of settling boundarv of, 
72; forty-ninth jiaralh^l recommended 
as the northern honndarv of, 73, 76. 

Ormielmnd v. Barker, case of, \T. 168. 

Orphans, education of, in Girard College, 
VI. 1.36. 

Oswald, Mr., map used by, II. 143. 

Otis, James, his spet'.eh on Avrits of assist- 
ance noticed, 1. 121 ; eulogium on, VI. 
506. 

Outrages at New Orleans disapproved of, 
VI. 500. 

Over-production, remarks on, V. 165. 

Oxford, meeting of Agricultural Society 
at, I. 435. 


P. 

Pacific Ocean; progress of the pcojde to- 
wards the, 11. 212; imjiortance of a 
connection between the Atlantic and, 
V. 313. 316, 322. 

Pacific Republic, prediction concerning, 

V. 387. 

Paine, Robert Treat, delegate to Con- 
gress, 1. 123, 137. 

Paine, d'homas, attack on Christianity, 

VI. 1.50. 

Pakenham, Mr., letter to Mr. Buchanan 
on the, adjustment of the Oregon (|ues- 
tion, 11. 323. 

Palmerston, Lord, remark of, on the 
treaty of Washington, V. 105 ; on the 
Caroline, 128. 

Panama, history of (hmgress at, III. 105; 
ministers to the Congress of, not to be. 
instructed by the House of Represent- 
atives, 180. 

Panama, Isthmus of, its neutrality guar- 
antied. V. 317. 

Panama Mission, speech on, III. 178. 

Panama Railroad, remarks on, V. 313 ; .ad- 
vantages of, 318 ; estimated eost of, 310. 

Pajier Chirrcncv, remarks on, II. 162; 
evils attending irredeemable. III. 53, 
307 ; jiower of a State to issue, doubt- 
ed, 413; liability to depreciation, IV. 
80 ; distinctions of, 260. 

Parable of the prodigal son, its simplicity 
and power, II. 6t)0 ; of the i>oor widow 
referred to, VI. 157. 


Parliament, power of, over the Colonies, 

I. 128 ; not named in the Declaration 
of Independence, II. 512. 

Parmenter, Mr., votes for the tariff of 
1842, II. 130. 

Parthenon, mournful immortality of, I. 
231. 

Partie.s, origin of, 111. .300, IV. 181 ; vio- 
lence of. III. 311. 

Party Spirit, IVashington’s exhortation 
against, 1. 229; it.s tendency, II. 42; 
dangerous to a free goA ermiK-nt, 281. 

Paterson, N. J., condition of, IV. 86. 

Patronage, dangers from executive, IV. 
179 ; effect of, ISO, I. .3.33. 

Ihuterson, W., propositions of, in con- 
vention, 111. 473. 

Payments, jmlilic, not to be made in notes 
not ('(juivalent to specie, IV. 379, 383; 
extract from a)))»ropriation bill of 1836 
in regard to, 379; necessity of uniform- 
ity in, 381. 

Peace, the imlicy of the United States, II. 
382. 

Pecuniary jiressure (1824), causes of, III. 
100 . 

P(!cl, Sir Robert, extract from his speech 
relating to the settlement of northeast- 
ern boundarv, V. f>5. 

Pekin, desirable for the United States 
mission to reach, VI. 4 70. 

Penn, William, ‘‘great hvAv” of, VI. 175. 

Penn.sylvania, its loyalty to the Constitu- 
tioti, I. 212; its need of a protective 
tariff, II. 257, et $<-(].', it.s delit, 261; 
natural advantages of, 310; political 
contest in 1800. 313; tenure of its ju- 
diciary, HI. 29; proposes to amend 
the Constitution, 353 ; in favor of the 
renewal of the Bank charter, 421 ; her 
])art in establishing the Constitution, 
IV'’. 47; interest in manufaetures, tV;. ; 
coal mines of, 30() ; position in regard 
to the tariff of 1846, 204; iron and 

coal trade of, as affected ly ad valorem 
duties, 203-210; of Christian origin, 
VI. 145; ))ublic policy of, 174; course 
in ri'gard to slavery, 561. 

Pension.s, act concerning (1828), I. 166; 
payment of, in specie, I \''^..379, 383. 385 ; 
illegal payment of, 384; compensation 
reci-iveil by agents for pavittg, 386, 
389. 

Peonism, existence of, in Ncav Mexico, 

V. 311. 

Pco]>le, source, of power. 111. 321, 323, 

VI. 221 ; right of, to free discussion, 
IV''. 120; in what respect sovereigns, 
VI. 22 ; their will to be ascertained by 
legislation, 227. 

Perkins, Thomas II., eulogized, I. 85. 

I’etition, object of the first, to Congress, 

II. 232. 

Philadelphia, Whig Convention, at, Ist 
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October, 1844,11. 249; position of, 310; 
proccctiinns of citizens of, IV. 3. 

rickeriiii;, 'rimotliy, ixmcinlincnts of, to 
Mr. Calhoun’s bill for internal improve- 
ments, IV. 514. 

Pil;;rim J’atliers, I. 7, d svq. ; hardship.s 
of, II. 520; i)ro^rcs.s of their (U'seond- 
iints, 525. 

riljLirim Festival in Nexv York in 1850, 
speech of Mr. AV(!hster at, IJ. 519. 

Pineknev, II. L., letter of, on the tarilf, II. 
267. 

Pinckney, 'Phonias, opinion of judicial 
power. III. 484; neuotiations of, with 
Spain, IV'’. 175 ; remarks on the seventh 
article of tlie treaty with Spain, VI. 
529. 

Ihrates, iini>ropor aj)]dication of the term, 
. VI. 256. 

Pitt, ])ropo.scs the issue of one-pound 
notes, III. 399. 

Pittshur<r, INlr. Webster’s recejxtion at, I. 
285 ; letter of citizens of, 287 ; addre.-^s 
of Mayor of, 288 ; interest in manufac- 
tures, 297 ; visit to, menlioticd, IV'. 45. 

Plcdj;-es of candidates for olhec, V''. 424. 

Plymouth, oration in commemoration of 
the landin'; of the. Pilgrims at, 22d Dec., 
1820, I. 3 ; 22(1 Dee., 1843, II. 203. 

Poinsett, Mr., his conference with the Mex- 
ican minister. III. 205. 

Political Inconsisumcy, IV’’. 480, V. 186. 

Politiciil Power, importance of defining 
its extent, 1. 313. 

Political Ihxrtics, dissolution of old, I. 
1.53 ; union ticket sup|)orted by, il). ; cir- 
cumstances tiflecting, 156 ; defined, /V>. 

Political sentimentality, illustration of, IV. 
481. 

Polk, James K , on the tariff, II. 240 ; ef- 
fect of his election on the tarill', 269 ; 
on the annexation of Texas, 285 ; on 
duties on imports, .316; dilfcrence be- 
tween, and Andrew Jackson, 316, 319 ; 
the Mexican War, the result of the ad- 
ministration of, 319 ; course of, on the 
Oregon (piestion, 321, zt sty., V. 71 ; 
veto of the harbor bill, 3.37 ; French 
spoliation bill vetoed by, .348 ; axajwal 
in respect to ac(jui.';ition of territory, 
328 ; message respecting Tsew Me.xieo, 
VI. 482. 

Poor, the, and the liich. III. 532. 

Poptilar Government, foundation of. III. 
489. 

Popular Knowledge, progress of, IV. 438. 

Popular Opinion, power of, IV. 102. 

Popular Power, beauty of its regtdar ac- 
tion, VI. 226. 

Portugal, progress retarded by bad gov- 
ernment, TV. 90. 

Post-Office Department, money borrowed 
by, IV. 116, 149; remarks on affiiirs 
of, 148 ; alleged change in contracts by, 


149; extra alloxA'anecs by, 150; removal 
of postmasters by, 

Pre(“Mnption rights, hill to grant, IV. .391; 
advocated, .302; not to he limited to 
native-born citizens of the United 
Stat(!s. .394. Se(‘ /jttids, Public. 

Prescott, Judg(“ James, defence of, V. 502. 

Prescott, William, I. 33, 65, 70, 85. 

President, duties of, 11. 426; iinswcrs of 
CongiH’ss to the, HI. 64; cantiot de- 
cide the constitutionality of btws, 4.33 ; 
oath of, IV'. 131 ; respousiliility of, 
143 ; custom of, on the last day of a 
sessioTi of Congress, 217; not the sole 
rc]>n'sentative of the pt'ople, 144, 245; 
former ])ractice of, to address (’ongress 
in |)erson, 115; duty of, respecting offi- 
cial communications, 222 ; eonsetpienee.? 
of unlimited eoididence in, 228; reasons 
for etdling an extra session, .354; in 
j-e.s](e< t to the ptiblic debt (1841), V. 
41, 46, 52; duty of, in respect to New 
Mexico, \'T. 48(;. 

Prx\siden(ial Frotest, sjtceeh on, IV. 103. 

Press, inlluenee and position of oondttc- 
tors of, I. 264 ; the government of the 
eruintrv should be se])iirated from, II. 
9() ; violence of the Northern and South- 
ern, V. 358; freedom of, e.s.sential to 
free government, ib . ; rehtdxe of Mr. 
Ildlsemann’s eluirgc :tgidn.st, A'l. 497. 

Ihrston, Hon. W. C.. President of South 
Chirolina College, H. 395. 

Prices, reduction of, HI. 102. 

I'rince of Orange, HI. 71- 

Prisoners, tre;ttmeiit of, VI. 437. 

Privateering, ititerests of United States 
opposed to, HI. 212. 

Probate, duties of Judge of, in early 
times, V. 505. 

Proclamation of Gen. Jackson commend- 
ed, I. 293. 

Prosciiption, cxerci.sed by Gen. Jackson, 
1. 260. 

Protection, incidental, H. 256; an object 
of the fixrmation of the Constitution, 
232; to he limited, HI. 116; uiexjm- 
dieney of immoderate, 130; first advo- 
(>ates’of, IV. .309; comj)Ctitiou pro- 
duced by, 5.34; elfect of, on Southern 
interests, 538. 

Protective Policy, denounced by General 
Jackson, J. 24i ; upon what fonnded, II. 
287 ; constitutionality of, Avhen lirst 
(piestioned, III. 503; interests guarded 
by, V. 186. 

Protest, against disregard of judicial de- 
cisions, II. 49; of Gen. Jackson re- 
ferred to, IV. 47 ; doctrines of, 129, 131, 
145; character of, IV. 126. 

Provi(lenoe Kailroa(l Company, argument 
in tlie ease of, VI. 185. 

Pru'ssia, its lead in the Customs Union, 
VI. 410. 
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Public, definition of the term, VI. 209 
Public Delit, lands pledged for payment 
of. 111. 259. 

Public Opinion, its power, I. 75, III. 77. 
I^ublic Poli(!y, how established, VI. 176. 
Pnftendorf, III. 68. 

Pulszky, Francis, Secretary of State of 
Hungary, VI 498. 

Punishment, object of, VI. 59. 

Putnam, General, I. 33, 65. 


II. 

Railroad, first in America, I. 63. 

Railroads equalize the condition of men, 
Jl. 411 ; idle prejudices against, ib.) di- 
rectors and i>rojcctors of, not enthusias- 
tic lovers of landscape beauty, 412; 
their de))endence on way travel and 
transportation, V. 321. 

Raleigh, Sir W., referred to, I. 94. 

Ratid, Edw.ard S., and others, citizens 
of Newburyport, Mass., letter to, 15th 
May, 1850, VI. 551. 

Randolph, Gov., on domestic slavery, HI. 
279. 

Randolph, Jefferson, proposition of, re- 
specting slavery, V. 357. 

Randolph, .John, motion of, on slavery in 
the District of Columbia, IV. 232. 

Ratio of representation. III. 382. 

Reception of Mr. Webster at Wheeling, 
I. 381 ; at Madison, Indiana, 395, 397 ; 
at Hoston, 30th Sept., 1842, II. 109; 
at Columbia, S. C., May, 1847, 395 ; at 
Savannah, 26th May, 1847, 398; at 
Ruft’alo, N. Y., 22d May, 1851, speech 
delivered on the occasion, 544. 

Red-line map, 11. 143, 153. 

Regiments, object of raising additional, 
V. 278. 

Register, attendance of, on probate courts, 

V. 523. 

Register Acts, provisions of English, III. 
148. 

Regulate, meaning of the word as used in 
the Constitution, II. 342. 

Regulations of trade, II. 166. 

Religion, an indispensable element in any 
great human character, II. 490 ; a com- 
munication and a tie between man and 
his Maker, 522 ; necessity of, to man, 
615; the only conservative principle, 

VI. 165. 

Religious Instruction, supported by prop- 
erty, III. 18. 

Religious Disputes, warmth of, V. 331. 

Removal of deposits, predicted effect of, 
I. 389; a cause of embarrassment. III. 
509 ; object of, 544 ; remarks on, IV. 
3; consequences of, 12, 110; tendency 
to increase executive power, 13 ; rea- 
sons for, considered, 63 ; its effect on the 

VOL. VI. 53 


Bank, 79 ; on internal trade, 86 ; respon- 
sibility of, assumed by the Fresident, 
106 ; agreement of Mr. Calhoun and 
Mr Webster respecting, 467. 

Removal from office, power of, I. 258 ; 
decision of Cojtgrcss rcspccriug, 259 ; 
to whom the power belongs, 335 ; power 
in the Constitution in regard to, II. 89 ; 
argument for. from precedent, HI. 432; 
act of Congress in 1789 respecting, 
IV. 185, 190, 193, 196, 198; mode of, 
189; incident to the jiower of appoint- 
ment, 190, 192, 198; effect of a nomi- 
nation on, 191 ; not often neees.sarily 
sudden, 194.; expediency of assigning 
reasons for, 196. 

Representation, American system of, I. 
40 ; in (connection with government, 
222, VI. 223 ; popular governments in 
the United States established on the 
basis of, 1 1. 601 ; hy towns, peculiar to 
New England, HI. 20; to be fixed by 
muttial concession, 24 ; advantage in re- 
spect to, enjoyed by the Slave, States, 
281 ; report on apportionment of, 369 ; 
and taxation considered, 374 ; not su.s- 
ecptilde of perfect equality, 375 ; Prof. 
Dean’s letter and table respecting ap- 
portionment of, 389 ; its basis, suffrage, 
VI. 223. 

Representative Government, a new ex- 
periment, I. 223; in Europe, II. 512. 

Representative System of England, origin 
of, VI. 223. 

Representatives, commencement and ter- 
mination of term of office of, IV. 217 ; 
duty of, 121. 

Representatives, House of, their resolution 
on war Avith Mexico, V. 274. 

Republican Government, capable of ex- 
isting over a great rountry, II. 220 ; 
salutiiry tendency of, 221. 

Repudiation, condemned, H. 138. 

Rc.solutions, adopted in Now York, I. 
339 ; adopted at the Andover Whig 
Convention, 9th Nov., 1843, II. 157 ; of 
the town of Boston, 169 ; passed in 
Massachusetts, relative to the tariff of 
1846, 365 ; adopted at Buffalo, rcsjtcct- 
ing revenue, protection, and customs, 
463 ; of the Baltimore (yonventicn, rel- 
ative to American industry, 464 ; 
adopted by the Suffolk Bar on the 
death of Mr. Mason, 480 ; in respect to 
public lauds, referred to, 542 ; for the 
appointment of .an agent to Greece, HI. 
60 ; re.spe(;ting Panama mission, 178 ; of 
Mr. Foot, in regard to public lands, 248, 
270; respecting slaA'ery, adopted by First 
Congress, 280 ; of Mr. Calhoun, 448 ; 
adopted at Columbia, IV. 31 ; of Sen- 
ate, of 28th March, 1834, quoted, 47 ; 
relating to money borrowed by the Post- 
Office Department, 151 ; of 1816, expla* 
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nation of, 244 ; respcotiii}; specie circu- 
lar, 265 ; of 1816, provisions of, resju'ct- 
inj; jiayniont of ])ul>lic dues, 274 ; of 
Mr. Webster, rclaiint; to the (Common- 
wealth Bank of Boston, 677 ; respeet- 
inj; tlic collection of the revenue. 488 ; 
of the House of l)(‘h';xates of Virginia 
in 1786, in respect to uniform regulations 
of commerce, 426: of city of Boston 
commented on, 509 ; of Air. Ingham, 
respectiiii^ ad valorem duties, V. 175; 
resjiectintX .slavery, from State letrisla- 
tures, 655; of Indiana, in resj)ect to the 
public lands, 690 ; of Mr Webster, on 
the announcement of the death of (Jen. 
Taylor, 407 ; offered by Senittor Downs 
on the deatli of (Jen. Taylor, ih.: of 
citizens of VVashin^ton, respeefin”; Mr. 
'Wcbster’.s .spcei-h on the Girard will 
case, VI. 164; of the House of Repre- 
sentatives rcspcctinjj Mr Thrasher, 521. 

Retaliation, act.s of, su)u''j;ested by Mr. 
IlOlsemttnn, and reply thereto, VI. 504. 

Retrospective laws, character of, V. 484; 
prohibited, 485 ; extrjiet from Chief 
Justice Kent, in rco-ard to, ih. 

Revenue, view.s resj)ecting, I. 356 ; di- 
minished by receiving: irredeernahle pa- 
per, III. 45; oucjlit not to he colleeted 
in irredeemable paper money, 57 ; di- 
minished receipts of, in 1834, IV. 85; 
collection of, through banks, 469 ; pub- 
lic, power of Con^rcs.s to deposit in 
banks, 484; to he increased by <lutics 
on luxuries, 556; from ptd)lic lands 
very fluctuatint;, 555 ; reductions of. V. 
49 ; new sourc'cs of to he provided for 
j)roseeutin”: war with Mexico, 152. 

Revere, Col , his character, 1. 303 ; remark 
of 460, II. 173. 

Revolution, right of, TIT. 320; delined, 
456, 459. 

Revolution, American, its causes, 24 ; 
commenced in New England, .66 ; com- 
memorated by Bunker Hill Monument, 
61 ; survivors of, addressed, 66 : eh.ar- 
aetcr of the state papers of 69 ; peculiar 
])rinciple of, 92; oflicers and soldiers of, 
pensioned, 161 , sta^e t»f the country at 
the conclusion of the war of the, II 223 ; 
originated in a qtiestion of juineiple, 
IV. 109. 

Revolution, English, its efl’ect on the Col- 
onies, I. 28; commenced in Boston, ih. ; 
gave independence to the judiciary, HI. 
28 . 

Revolution in Greece, speech on. III. 60. 

Revolution of 1840, its objects, II. 129. 

Revolutionary Officers, speech on the hill 
for relief of. III. 218; defence of, 219; 
arguments for the relief of, 222. 

Rhode Island, her interest in the settle- 
ment of the slavery question, V. 426 ; 
argument respecting government of, 


VI. 217 ; procceding.s of the Dorr gor- 
ernment. 266 ; new constitution of 234; 
henclits arising from agitation in, 240; 
error of charter government of 241. 

Ricardo, quoted, HI. 529. 

Rich, who are the, in this country, TI. 22 ; 
and poor, HI. 562. 

Richmond, Va., speech of Mr. Webster 
at, 11 86; remarks to the ladies of 5th 
Oct., 1840, 105. 

Rillemen. mounted, comparative expense 
of V. 155. 

Right of search, VI. 629 ; statement of the 
British claim to. 335; not distinct from 
the right of visit, ih. ; by what means 
effected, 338. 

Rights, legal, not confined to matters of 
jicctiniary profit, V, 481. 

Rio Grande, maintained by the United 
States to he the western boundary of 
'I’exas, II. 329, 330 ; effieet of ordering 
the United States army to, 333; worth- 
lessness of the valley of the, V. 295, 

Ritticr, Gov., letter of, alluded to, 11. 292. 

Rivers of the United States, character of, 
IV. 248. 

Rives, W. C., his amendment re.speefing 
the Panama mission. III. 178; consti- 
tutional ojiinions of 467. 

Road, either public or private, VI. 189. 

Roads and Canals, extract from Calhoun’s 
report on, III. 351. 

Robbins, Rev. Chandler, suggests the cel- 
ebration of the anniversary of the land- 
ing of tlie Pilgrims, I. 3. 

Robbins, Senator, ciilogium of Wa.shing- 
ton, 1 232. 

Roberts, lion. Jonathan, II. 277. 

Robinson, Rev John, I. 12, 14. 

Robinson, Mr., sjieeeh of in Engli.sli Par- 
liament, rofured to, HI. 149. 

Roman or civil law, H. 394. 

Rome, policy of I. 17 ; colonies of, ib.] 
fall of 18; her government, 40; liberty 
of 1 1 6(H>; classification of its people, 
HI. 14; power in, unconnected with 
juojierty, 15. 

Ropewalks in the city of Boston, VI. 186. 

Rotation of crops in England, I. 446. 

Rouse’s Point, secured to United States 
by treaty of Washington, its importance 
as a military j)Ost, V. 110, 115; ascer- 
tained to he in (’’anada, VI. 278; rc- 
liiKpiishmcnt of, by Great Britain, .349. 

Ruiz and Montes, imprisonment of VI. 
404. 

Russia, responsibility of emperor of, to 
the tribunal of the world, 11.514; in- 
stigated the Greeks to rclicUion, HI. 81 ; 
American trade with, 122; price of la- 
bor in, 142 ; addrcsscil by the United 
States respecting the war of Spain 
with her colonies, 210. 

Rutland, the Duke of, letter to, VI. 540. 
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S. 

Sabl)ath, observance of, a part of Chris- 
tianity, VI. 155. 

Safety Fund System rcfcircd to, IV. 94. 

St. Asaph, Bishop of, II. 590. 

St- John, free navigation of, V. 102, VI. 
278, ;149. 

Salem, magn.animity of its citizens, I. 07. 

Salvage, principles of, early cstabli.shcd by 
Spain, VI. 402. 

Sandwich Islands, interesting condition 
and locality of, VI. 40.‘J ; letter re.spect- 
ing the independence of, 477. 

San Jacinto, battle of, VI. 449. 

Santa Fe, letters rcsf)ecting American cit- 
i/.^'ns captnrcrl at, VI. 422. 

Sargent, Henry, his painting of the Land- 
ing of the Pilgrims, I. 51. 

Savannah, reception of Mr. Webster at, 
20 May, 1847, H. 398. 

Scaminel, Col., falls at Yorktown, II. 
505 ; monument to the memory of, 500. 

Schools of New England, I. 41. 

Scicn(!(*,, application of, to art, during pres- 
ent <-entury, II 610, IV. 438. 

Scio, massa.cre at, III. 84. 

Scotland, fanning in, I. 450; suffers from 
a dependent judiciary, III. 28; its com- 
merce and agriculture as compared Avith 
Ireland, V. 230. 

Scott, (xcn., oulogium on, V. 277. 

Search, alleged right of, as affected by 
corre-.pondence accompanying the treaty 
of Washington, V. 143 ; identical with 
right of visit, VI. 330. 

Secession, of individual States an absurd 
itv, II. 591 ; of Virginia, improbability 
of, OO.S ; defined. HI. 454 ; impossibility 
of a peaceable, V. 301, VI. 508 ; propo- 
sitions for, 588. 

Selectmen, duty of, respecting highway.s, 
VI. 189. 

Senate, of Massachusetts, remarks on 
basis of. III. 8. 

Senate of the United States, a body of 
e(|uals. 111. 274: its opposition to Hen. 
Jackson, IV. 103, 229 ; constitutional 
jn'ovisions rc.speeting its jotirnal, 293. 

Sewall, Jonathan, I. 149. 

ScAvanl, Gov., coarse of, in the McLeod 
case, V. 133, 138. 

Seybert, Dr., his opinions respecting dis- 
criminating duties, III. 240. 

Sheep, immense immber in England, I. 
449. 

Slnnavood Forest described, I. 452. 

Shipping Interest, prosperity of, 11. 23; 
erroneous views in regard to. III. 240. 

Silk, manufacture of, in England, III. 
11.3. 

Silks, importance of duty on, IV. 553 ; 
and wines, duty on, V. 50, 53. 

Silsbee, Nathaniel, I. 165. 


Slavc.holding States, advantages of, in 
respect to representation, III. 281, V. 
57 ; rights of, in regard to new territo- 
rie.s, .3(1.8, 310. 

Slave Labor, its relation to free, V. 309 , 
increase of, 310. 

Slavery, its character, I. 350, HI 279 ; 
recognized Iw the Goiistitution, I. 350, 
11. 5 49; interference of (kaigress with, 
294 ; abolition of, in Pcnn.syl\ai\ia, 271 ; 
not introduced by the generation that 
achieved American independence, 573 ; 
jtetitions for abolishing, presented to 
First CongTes.s, HI. 279 ; in District of 
Columbia, remarks on, IV. 230, .371 ; 
utiivnimons opitiion of the North, re- 
specting, 232 ; j)eculiarity of American, 

V. 304; exists by local laws. 309 ; dis- 
cussion of, in regard to California and 
New Mexico, 328 ; .sentiments of Mr. 
Madison on, 334; changes of opinion 
in respect to, 337 ; character of all the 
territory of the United States lixed be- 
yond control by government, 340, 381, 

VI. 530 ; excluded from California and 
New Mexico by nature, V. 350, VI. 509; 
etiect of Abolition societies at the North, 
V. .357; mode of extinguishing, 304; 
consistency of Mr. WebsU'r’s course in 
regard to, 384 ; ad justment of the (pie.s- 
tion by compromise, 420 ; English law' 
respecting, VI. .309. 

Slaves, emancipation of, in District of 
(’olumbia, IV^. .375. 

Slave d'erritory, :ic(iuisition of, how' to he 
regarded, V. 259. 

Slave d'rade, it.s character, I. 45 ; proceed- 
ings of the House of Uepresentatives 
respecting, HI. 184 ; convention of 
1845, bctw'ecn France and England, re- 
specting, 144; correspondence relating 
to, VI. 290; American policy respect- 
ing, .308, 374. 

Smith. Gen., his vote on the bank question, 
HI. 4.30. 

Smith, Mr., of South Carolina, advocates 
protective duties, III. .501. 

Smith, Hon.'rruman, speech of. V. 297,42.3. 

Smith, Hon. Hugh N., letter of, respecting 
New Mexico, VI. 548. 

Smithsonian Institution, establishment of, 
H. 017 ; not a charity, VI. 173. 

Soule, F.. reply to, in res])0ct to public 
lands and tlic boundaries of California, 
V. 388. 

Sound Dues at Elsinore, VI. 400 

South, rights of the, to be maintained, 

II. 547, 111.354; preponderating inllu- 
eneo of, V. ,339; complaints of, against 
the North, 353. 

South America, its rtwolutions, I. 75 
early Sjyanish colonics in. 70 ; eombi- 
natil)n of European sovereigns against, 

III. 76. 
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§outh Amcrioan T?epublics, effect of their 
establishment, III. 192; trade with, V. 
220 . 

South California, nature of the country 
V. 398 > its opjtositiou to shivei’y, 400. 

South Carolina, luillilieation threatened 
in, 1. 2.39 ; protective dulies on lienip 
advocated by, 11. 237; ancient union 
of Ma.ssachusett.s with, 37G. 379: in re- 
spect to intci-nal improvements. 111. 297, 
304; attack on, disclaimed, 31.3; eulo- 
giumon, .316; in 177.5 and 1828. 325; 
convention in, recommends resistance 
to the laws, 325 ; claim of, to decide an 
alleged violation of the Constitution, 
474; rights of minorities in, 488; ad- 
vocates protective duties, in the First 
Congress, 501; the tarifl’ of 1816, IV. 
502. 

Southern Confederacy, impossibility of, 
Y. 562. 

Southern Democracy, policy of, V. 257. 

Southern Slavery, a dome.stic i)olicv. 111. 
279. 

Southern Union Men, character of, V. 4.30. 

Sovereignty, nature of, as aj)plicd to 
States, V. 389. 

Sjiain, French invasion of, III. 78; effect 
of her internal policy, 132 ; her wars 
with the South American States, 194 ; 
asks the coiiperation of the Holy Alli- 
ance, 202 ; its progress retarded by had 
government, IV. 90 ; relations with the 
United States, .391, VI. 514; decisions 
of her tribunals acquiesced in by the 
United States, 403; consul of, at New 
Orleans, under the protection of treaty 
stipulations, 509 ; rights of subjects of, 
in the United States, 511 ; royal decree 
of, re.spccting <lomieiliatioji, 524. 

Specie, its use, 1. 375 ; unusual call for, 

III. 101, 125; inability of the govern- 
ment to pay its dues in, IV. 383 ; ])nn- 
ciples which govern the import < f, 532. 

Specie Circular, I. 370 ; reasons for issu- 
ing, .371, IV. 263 ; operation of I. 387 ; 
speech on, IV. 265. 

Specie Payment, suspension of, by the 
banks, I V. 324. See Jiatih. 

Spence’s Anecdotes, quotation from, III. 
14. 

Stael, Madame do, remarks of, II. 504; 
her reply to Bonaparte, 107. 

Standi-sh, Miles, I. 8. 

Stark, Gen. John, I. 65; reminiscences 
respecting, II. 502. 

State, American idea of, VI. 222. 

State Banks, issues of, II. 58; their num- 
bers, 67 ; local character of, 162, III. 
396, 524, IV. 255 ; objects of, III. 47 ; 
di.strust of, 530 ; alarming incrcsisc of, 

IV, 22 ; scheme respecting, 44 ; in- 
capacity to furnish a general currency, 
203. 


Shite Credit, national credit affected by, 
II. 179. 

State Debts, nssumj)lion of, by general 
goyerninent, II, 10, 69, 71; aggregate 
aiuotmt of, 68. 

State Executives, power of, reduced. III. 

10 . 

Slate Interposition, destructive of the 
j)Owers of Congress, III 481. 

State Law. ex -territorial power of VI. 1 16. 

State Laws, revision of, by Congress, III. 
484. 

State Legislatures, instructions from, to 
be diseourageil, V. 356. 

State Loans, eomstitutionality of, VI. 
537 ; .se<-uritv of, 539. 

State Bights Party, declaration of’ Mr. 
Calhoun respecting, IV. 469 ; ])oliey of, 
48.3. 

State Sovereignty, limits of, III. 322. 

State Securities, attack of tlic administra- 
tion on, II. 95. 

States, power to issue a ])aper euiTcney 
questioned. III. 413; ta.xing power of, 
limited, 445 ; alleged eoneurrent ))()wers 
of, VI 12 ; sovereign powers exercised 
by. 121. 

Steam, its use, L 186. 

Stoaml)oats, general use of, VI. 4. 

Steam-power, as an engine of improve- 
ment, II. 404, 405, 411. 

Stiles, Mr., correspondence of, relating to 
Hungary, VL 497. 

Siillingtleet, argument of, respecting vis- 
itors, V. 475. 

Story, Mr. Justice, culogium on, by Mr. 
Webster, before the Boston bar, H. 297 ; 
obligations of Luglish lawyers to, 299 ; 
universal sentiment of grief for, ii . ; 
martial law defined by, VJ. 240. 

Strogonoir, declaration of, to the Porte, 
HI, 84. 

Stuart, Prof. Moses, speech of Mr. AVeh- 
.ster at Andover dedicated to, II. 158. 

Sturges V. Oownin.shicld, decision in the 
«‘asc of, VI. 26. 

Sublime I’orte, apjtlicntion to, for the re- 
lief of Kossuth, VI. 592. 

Sub-treasury, remarks on the provisions 
of, II. 18, IV. 410; operation of, II 
456, IV. 458 ; speech on, Jan. 31, 1838, 
IV, 402 ; opinion of, in Now York, 
415, 417; second speech on, 424; in- 
consistent with the i.ssHC of treasury 
notes, V. 156; remarks on, 244. 

Suffrage, the basis of representation, VI 
223. 

Sugden, Sir Edward, on ambiguities, VI. 
198. 

Sullivan, William, eulogized, I. 84. 

Sultan, proclamation of. III. 86. 

Supreme Court of the United State.*?, its 
decision nullified in Georgia, I. 239, 
269 ; its functions, II. 402, III. 161, 163 ; 
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nuinlier of its judDfs an advantiii;!;, 1 (j.3, 
175 ; its decision on the constituiionality 
of a hank, 4.'jr) ; its decision in the ease 
of Fulton, IV 401 ; on jnihlie lands 
within the States, V. d‘.)5, 402 ; on dedi- 
eations, VI. 212 ; on the duties of State 
oHieers, .550 

Surplus luivennc. proposed distrihulion 
of, II. 01) ■, distrihntion of, as a settled 
practicie, danj^erous, IV. 250. 

T. 

Talcott, (^apt-, report of, respect in-j^ the 
dis]nititd territory, V. 102, VI. 277. 

Tallinad^e, Judj;e I). li , reviews the ease 
of McLeod, V. 12'.), VI. 2(50. 

Taney, Secretary of tlie Tri!a.sury, 
deposits removed to State banks hv, 11. 
21 . 

Titritf, of 1824, how ptissed, I. 208; of 
1828, 104; of 1882, 240; Jack.son’s 
opinion of, 242; supported hy (1824), 
244 ; ojiinions respeetinp;, 100, III ;12‘{ ; 
favors every interest of the country, II. 
174, 177 ; policy of, 287 ; necessary for 
defence a.uaiust foreij^n oonipetition, 
851 ; of 1840, resolutions passed in 
Massachnsetts reliitive 10,805, 808; ef- 
fect on South Carolina, 400 ct ftet /. ; 
of 1828, defects of. III. 285, 240; ad- 
vantajic of, to the wool-”rower jind 
wool-manufacturer, 241 ; of 1810, sup- 
porteil hv South Carolina, 2'.)7, 502, IV. 
512; hiils of 1842, and 1846, extract 
from, in rct.^'''''^ lo undervaluation, 181, 
188; of 1824, opposed hy Massachu- 
setts, 241 ; protective, alleged to have 
been overthrown in 1888, by State in- 
terposition, 475, 478; judicious, (len. 
dackson in favor of, 477 ; Mr. Webster's 
course in ndation to. 5t)8 ; speeches on, 
V. 161, 286; of 184(), conduct of the 
friends of, VI. 16‘). 

Tax on 'I'ea and Colfce, suLt.u:ested by the 
executive, 158. 

Taxes, levviii”' of, in Mexico, not a ly^bt 
of war, V. 268. 

Tax-])ayers and tax-consumers, distine- 
tion between, IV. 491. 

Taylor, Gen. Zachary, character of his 
public servh'cs, 11.426 c< ,scy. ; instruc- 
tions to, in rej^ard to the Kio Grande, 
880, 888 ; remarks on the illne.ss and 
death of, V. 406 ; his military renown, 
408 ; intec;rity, lirmness, and mildness, 
409. 

Tea, increase of its consumption, 111. 94 ; 
no duly should be laid on, V. 554 ; tax 
on, su^ftested by the executive, V. 158. 
Tenets, detined, V’l. 149, 166, 167. 
Tennessee, business of the United States 
Courts, III. 158. 


Ten Uc^iiiient IJill, reniaiks on, V. 262. 

Territory, desire for the aequisition of, not 
easily satislied, 294 ; acipiisition of, 
by Me.xiean W'ar, !)\ whom advocated, 
258. 265, 278 ; northwest, cession of, hy 
Virginia, .8.85. 

Texas, its history, 1. :!54, V. 28 .s, 299; 
annexation of, to tiie l.biitcd Srat. s, I. 
355, II .827, 552, 55. 289; hy whom 

promoted, II. 487, V. 259 ; extract bom 
spcia.'h of Mr. \Vel)Stcr respecting-. 11. 
552 ; constitution of. in i-i'.-pccr to slav- 
ery, V. 58 ; mode of annc.xina' 298, 
840: course of Mr. Welisler in relation 
to annexation of, 846, 8-tS ; its liotin- 
daries, 875, .8S,8, 41S: ind.-peiideiicc of, 
aekiiowleil^'i'd liy the l.'nited Stales, \'l. 
484; and other powers. 450 ; its di-jinle 
with the United States, and not with 
New Me.xico, 485; lioiindaries of, 479. 

Thornton, Dr. M., a si^in'r of the Deela- 
ratioM, II. 506. 

Thraslicr, J. S., case of, VI. 518. 

Tliree IMillion Hill, sjieech upon, V. 258. 

Timlier, resjteeling English duties on, 111 

114. 

Tiini! is identical, VI. 82. 

Tolenttion, jnstiee of religions, T. 12; dit 
ty of America in respect to, II 521. 

Toiniap;e, no State can lay duties on, TI 
22 ; duty on. a direct tax. 111. 244. 

Tooke’s view of the Russian Emjiiro, III. 
142. 

Totten, Colonel, V. 116. 

Town Reinesentaticn. ii measure of expe 
dieiiey, not one of ripht, III. 21. 

Trade, direct tuid indirect. III. 126; afleet- 
ed hy increase of manufactures, V. 21*9; 
of llie United States with North of Eu- 
rojte, 222. 

Traders, Itankrnpt law in reference to, V. 
8,9. 

Treason, defined. II. 577, III. 389; na- 
ture of, AT. 582; doctrine respeetinj;, 
526. 

Treasury, state of the. in 1884, IV. 84 ; in 
1840, *541, 546 ; has no control over de- 
posits with the States, V. 48. 

'rreasm v Circular, should be repealed, I. 
879. 

'rreasurv Deptirtment, delined, IV. 410. 

'I'reasury Noti* Rill, speech on, lA^. 540. 

Treasury Notes, a revival of the. old Con- 
tinental enrreney, IV. 818 ; tendency to 
an excessive issue of, 474 ; olijeetions 
to is^ .b’, .548, 546; issue of, for jiruse- 
eutiii!., ' xieau war, A''. 158, 156. 

Treasury .e< retarv of, evils caused hy the 
measures of, IV. 8; hi.s control of the 
public. de])Osits, not absolute, 58 ; hi.s 
rijrhts anti duties, conueeted with the 
Rank of the vrnitod States, 56 ; his rea- 
sons for the re;>ioval of the deposits 
considered, 63 ; extract from report of, 
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rcspcctinj; a national hank, 348 ; advirc 
of, to tla* depo.sit hanks, 

Tripoli and Tunis, hard money in, indis- 
j)ensahlc, 11. 90. 

Tudor, William, ur^es the erection of 
Jiunker Hill Alonument, J. 58 ; eulo- 
gized, 84. 

Turkey, its oppression of (Ireeee, HI. 79. 

Turkish Government, its internal admin- 
istration, HI. 80. 

Turnips, culture, of, 1. 447. 

Tyler, John, at Hunker Hill, T. 88; ex- 
pre.ssion of his eonlidenee. in Mr. Web- 
ster, H. 120 ; anne.xation of 'Foxas a 
measure of liis administration, 25G ; 
his course in respect to the Khode J.slaiul 
dilHculties, VT. 237. 


U. 

Undervaluation, fraudulent, necessary re- 
sult of ad valorem duties, instances of, 
V. 17.5; penalties imposed on, 180. 

Unit of commerce, how cstahlished, 1 1. 582. 

Unifornt Currency, its importance, H. 8 ; 
chief object of the (.’onstitution, 9. 

Union of the Stiites, importance of, I. 83, 
229 ; necessity of, 95, 193; one of the 
objects in the formation of the. Consti- 
tution, 312 ; dangers to, 292, 314 ; dec- 
laration of the Constitution re.specting, 
11. 224; military power resulting from, 
335 ; dilferent views respecting, HI. 
258 ; not a league, 457 ; not a tempo- 
rary partnership, 479; variety of pro- 
ductions and wants of the States a bond 
of, IV. 4.34; unity of commercial inter- 
ests resulting from. IV. 49(1 ; speech for 
the preservation of, V. 325; inipossihil- 
ity of drawing line of separation in the 
event of the dissolution of, 362; liilelity 
of the South to, 4.30; relations of foreign 
powers with, VI. 240. 

United States, their rapid growth, 1.63; 
duties of citizens of, 147 : principles es- 
tablished by, 159, 213 ; diverse ititcrcsts 
of, 160; condition of, during European 
wars, 167 ; public land.s of the. 249 ; anx- 
iously regarded by European nations, 
277 ; condition at the close of the war 
of 1812, 311 ; not expostal to danger 
from without, .3.30; ties of, with Eng- 
land, 438 ; trade between, and the Eng- 
lish possessions, H. 122; foundation of 
the rights of, 146 ; consoouenees of 
the proximity to Euroj)e, 509 ; the safe- 
ty of the government of, 511; universal 
toleration in, 521 ; consequences of tlie 
disunion of, 527 ; ])rogre.ss of, in arts 
and science, 610 ; military resources of, 
612; peaceful policy of, HI. 64; neu- 
tral policy of, 187, 198, 199; ])olicy in 
rc.spcct to Cuba, 207 ; influence on the 


South American states, 217 ; advan 
tages resulting from the credit .system, 
IV. 91 ; dangers to the government of, 
123; j)olicy of, in 1798, 163; reciprocal 
claims with France, 170; decision of 
Suj)remc Court of, on authority of 
government over ]iul)lic lands within 
•States, V. 395, 402 ; course of, in 
respect to non-intervention and ncu- 
traiiiy, VI. 259 ; right of search not 
admitted In’, 341 ; course of, rospeeting 
the slave-trade, 380; duties of, in re- 
spect to Ainerie.ans in the war l>etwccn 
Texas and Mexico, 436 ; protest of, 
against the treatment of captives in 
JMexieo, 437 ; trade with Cfliina, 465; 
their interest in the difliision of popu- 
lar principles, 494 ; their ))o.sition i)i rc- 
.s]>e<’t to the Holy Alliance, 495 ; public 
faith of tlie several States, 540. 

United Stales Bank, ofiieial documents 
relative to it; ohjeets of its incorpora- 
tion ; opinion of Washington. 11. 9 r 
its rcineorporation in 1816 ; branch of, 
at Portsmouth, Xew llamp.shire ; movc- 
mc.'nts ff)r cfl’ccting a cliange in officers, 
12; the result of the executive veto on, 
63. 

University of Virginia not a charity, VI. 
1 73. 

Utrecht, treaty of, TIL 196. 

Uj>degraph r. FJommonwealih, extract 
from the oj)inion of the court, VI. 182. 

Upshur, in respect to the annexation of 
Texas, V. 345. 

Utali, no occasion to make a provision 
aguin.st slavery in, 1. 382 ; unlittcd for 
slavery, II. 555. 

V. 

Valley Forge, associations connected with, 
11. 278; convention of Whigs at, 3 Uct., 
1844, 278. 

Van Buren, Mr., opinions of, respecting 
the ('nrrency, I. 424, H. 62; condition 
of the countiy after his inauguration, 
15 ; i)olicy of his administration. 31 ct 
self. ; respe«-tiiig the training and dis- 
ciplining of tlie militia, 48; Ids treat- 
ment of tlie States, 66 ; increase of 
oxeentive pow'er during his adminis- 
tration, 86; his instructions to Mr. 
McFano, 435 ; nomination for the 
presidiMicy by the Free Soil jiarty, 4.35 ; 
views of, relative to slavery in (he Dis- 
trict of Columbia, 436 ; tlie suh-treasury 
scheme of, 4.53, 455; letter of Feh 28, 
1843, 463 ; remarks on the nomination 
of, as minister to England, HI. 357; 
his views respecting the public moneys, 
IV. 355 ; policy of liLs administration, 
483 ; message of, on subject of north- 
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eastern boundary, V. 86, 88, 89, 92 ; ar- 
bitration i)roposod l)y, 114; extract from 
inessaj^e of, on subject of Canadian dif- 
lieulties of 1887, 117. 

Vansittart, Mr., 11. 134. 

Vase, ])rcscntation of, to Mr. Webster, I. 
317. 

Vattel, on the })owcr of nation over pub- 
lic lands, V. 392; referred to, VI. 122, 
269. 

Vermont, advantatje.s {gained to, by treaty 
of Wasliinj>;ton, V. 113. 

Verona, Congress at, 1822, 111. 83, 201. 

Vessels, object of licensinj^ and enrolling, 
VI. 20; national jurisdiction over, 300; 
entry of- into foreign ports, 306. 

Veto, ivy (ten. Jackson, 1. 240; its abuse, 
267 ; its exendse by dillerent presidents, 
267 ; of the United States Hank bill, 
111. 416, 419. 

Veto Message, consequences resulting 
from its principles. 111. 446. 

Veto l'o\v(!r, 11 137 ; its origin, 330. 

Vienna, Congress of, 111. 198. 

Virginia, the political character of her 
people, II. 84; statement of manufac- 
tures in, 195, 198 ; improbability of the 
sccessioj) of, 608 ; rc.solutions of 1798, 
111. 319, 383; cedes her public lands 
to the United .States, 255, V. 3.35 ; |)ro- 
ccedings of the legislature of, respect- 
ing the judiciary of the United States, 
III. 352 ; ratification of Constitution 
by, 476; resolution of House of Dele- 
gates of, in 1786, recommending consid- 
eration of commercial regulations, 11. 
9, IV. 493, VI. 10 ; encomium on, IV. 
494; early feeling of, in regard to slav- 
ery, V. 357. 

Visit and Search, identical. VI. 336. 

Visitation, the ])Ower of, V. 472; c.xtract 
from .Exeter College case, in I'cgard to, 
47.3. 

Volne_y’s Iluins, quoted, VI. 159. 

Voltaii'O, followers of, not excluded from 
the Girard College, VI. 146. 

Voluntary bankruptcy, V. 18. 

Volunteer Force, speech on the organiza- 
tion of, V. 151. 

Volunteers, culogitxm on, II. 3.35 ; patri- 
otism of, V. 156 ; dilHculty of enlisting, 
278. 

W. 

Wages, high rate of, in the United States, 
11. 176; advantages of high, IV. 5.37. 

Walker, II. J., statement of public and 
private payments and receipts, IV. 329. 

War, duties imposed by, II. 3.35 ; of 1812, 
its eflTeet on prices. III. 100; JMr. Web- 
ster’s defence of his course in, IV. 501 ; 
eircct of rumors of, ujxon commerce 
and trade, V. 61. 


Warehou.se Bill, V. 154. 

Warehouse System of England and the 
United States, 111. 116. 

Warren, Gen floseph, 1.38,70; honor to, 
57 ; apostrophe to, 65. 

Warren, G. W., letter to, on the Consti- 
tution and the Union, VI. 565. 

Washington, Gen. George, I. 70, 159; his 
I'cmark ros|)ecting the battle of Bunker 
Hill, 92; his death. 111 ; resolutions of 
John Adams respecting, 1.34 ; inaugu- 
ration at New York, 201 ; eulogized, 
210; difliculties in administering gov- 
ernment, 208 ; centennial celebration of, 
219 ; head of first representative govern- 
ment, 222 ; basi.s of his (character, 225 ; 
Fisher Ames’s remark resitccting, ib . ; 
foreign polit^y, 226 ; domestic policy, 
227 ; exhortation of, against jx.arty .spir- 
it, 229 ; sanctions tlie establishment 
of a bank, 391, II. 163 ; an advox'ate of 
a uniform cummey, 9, 10 ; the com- 
mencement of his administration under 
the pre.sent Constitution of the United 
States, 228 ; his first sjxeech to the two 
houses, 229, 230: at Valkw Forge, 273; 
the embodiment of the idea of a jxatriot 
President, 583 ; lays the foundation of 
the first Capitol, 616; monument to, 
617; his farewell address comment- 
ed on. III. 213; administration of, by 
whom supported, 310 ; his objections 
fo an apportionment bill, 385 ; com- 
ments on his measures by Congress, 
IV. 115; first S])ecch of to Congress. 
341 ; regarded by the continent of Eu- 
rope as an illustrious hero, .502. 

Washington, Treaty of, Aug. 9, 1842, VI. 
356. 

Washington City, its favorable .situation, 
11 617. 

Way, whether public or private, VF. 189. 

Wavne, Gen., ciVeet of his victory in 1794, 
lil. 252. 

Wavne. INlr. .Tustice, high tribute of, to 
air. Webster. 11. 399. 

AVel»ster. Daniel, President of the Banker 
Hill Monument Association, I. 61 ; in- 
vite<l to deliver the address at comple- 
tion of Bunker Hill ]\lomiment. 81 ; last 
interview with John Adams, 139 ; letter 
of, resjxeeting the supposed spee<‘li of 
John Adams, 149 ; dinner at Faneuil 
Hall in honor of 163 ; invited to a 
public dinner at New York, 193 ; de- 
fenoe of the Con.stitution, 211 ; the cir- 
cumstances of his birth, 214: resi)ect of 
for the New York judicature, 215 ; visits 
Bulfalo, 281 ; address to the citizens of 
Bnfialo, 281 ; to the incchanies and man- 
ufacturers, 283 ; letter to citizens of 
Pittsl)urg, 288; address to, 291; in fa- 
vor of protecting Ainerio.au labor, 298 ; 
address to citizens of Bangor, 309 ; vase 
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presented to, by the citizens of Tioslon, 
319; j)nl)lie reception of, at Xew York, 
339 ; letter of, to I). B. Ottden, 340 ; 
Ills intended resignation, 345 ; recejition 
of, at Wheeling, 383 ; reception of, at 
Mailison, 397 ; letter to citizens of 
Louisville, 398; invitation to a public 
dinner in Faneuil Hall, 413 ; speech at 
Faneuil Hall, 417 ; visit and speech at 
Oxford, England, 435 ; addresses a 
meeting in Boston on tlie agriculture of 
England, 443 ; visit of, to Saratoga, 11. 
3 ; his early home, 30 ; remarks of, at a 
convention at Bunker ifill, 40: his 
course in England in respect to State 
debts, 71; visit of to Uichmond, 105; 
public reception at Boston, 1842,111 ; 
letter to the citizens of Boston. 112; of- 
fered by President Harrison the Secre- 
taryship of tlic Treasury, 119 ; delicacy 
of his position in 1842, 124; ojiposi- 
tion to his remaining in the Cabinet, 
Sejit., 1841, 125 ; addresses the New 
Yhirk Historical Society on tlie north- 
eastern boundary, 1843, 143; addresses 
a convention at Andover, 158 ; letter 
of, to Prof Stuart, ib. ; personal remarks 
made liy, 178; a native of New Eng- 
land, but a .son of' the United State.s, 
204; speech of at a mass meeting at 
Albany, 214; at Whig Convention at 
Philadelphia, 251 ; at Valley Forge, 
277 ; invited to a public dinner at Phil- 
adelphia, 305 ; letter to citizens of 
Philad(*lphia. 300; visits Charleston, 
»S. C., 371 ; at the dinner of the New 
England Society at Charleston, S. C , 
378 ; toasts at* Charleston, 383, 384, 
388 ; at the dinner of the Charleston 
Bar, 389 ; reeeplion of, at Columbia, 
395 ; at Savannah. 398 ; lirst speech 
in favor of internal improvements, 
409 ; addresses the citizens of Miirsh- 
lield. 423 ; letter of, to the citizens of 
Afarshfield, 424 ; at the Festival of the 
Sons of New irampshire, 498 ; at the 
Thlgrim Festival of New York, 1850. 
519 ; at Bullalo, 1851, .531 ; addresses tlie 
young men of Albany, 507 ; important 
services of, detailed by i\Ir. ,Spi-ncer, 
585 : his account of the laying of the 
eorner-stone of the Cajjitol, 005 ; in- 
.struetions moved hy. in respect to the 
Bank of the United States, HI. 35 ; in- 
troduces a resolution for the ajipoint- 
ment of an agent to Creeee, 00 ; chair- 
man of the Judiciary Committee of the 
House of llepresentatives, 1820, 104; 
refers to his predietion respecting a pro- 
tective policy, 229 ; unfounded charges 
ngainst, XV. 386, 502, ct sn/. ; his 

re.spect for IMr. Calhoun, 407 ; his .ser- 
vices and devotion to the United States, 
499', defence of hi.s course in the war of 


1812, 502 ; in his lirst .speech in Con 
gross urged the imjiorlanee of greatet 
attention to the naval serviee, 505; 
charges against, in regard to shivi'ry, 
.50 7 ; to the tarill, 508; to the enrreney, 
517; a hard-inoney man, 518 ; extract 
from the letter of, respecting McLeod, 
V. 125 ; purpose of his public life, 
300 ; letter of, to IMr. Fox, resjx'cting 
the release of Alexander McLeod, VT. 
2 ; letter from, to citizens of AVa.sh- 
ington, relative to his argunnmt on 
Cirar.l’s will, 1.34 ; to Cov. h’uirlieid, 
272 ; to the Commissioners of Maine 
and iMassiiehusetts, 270 ; to lainl Ash- 
hiirton, projxising a boundary line, 28,3 ; 
to Lord Ashburton, resjx'cting ]tav- 
mentto Maine and I\tassaelinsetts, 289 
letter of, to CajUains Bell atid Puinc 
respecting tin' slave-trade, 290 ; to Lord 
Asliburfon, resj»ecting the Caroline, 292, 
302. 

Webster, Hon. Ezekiel, lamented death 
of, VI. 570. 

Web.ster, Fletcher, appointed Secretary of 
the mission to China, VI. 474 ; letter 
of, as Acting Secretary of State, to the 
Chevalier d’Argaiz, 393 

Weir, Bohert liis painting of the Em- 
barkation of the Pilgrims, I. 51. 

We,-' lev. John, anecdote of, VI. 143. 

We>t Cluister, apjieal to the citizens of, 
V’!. 580; pledges of its attachment to 
the Union, 58.3. 

AYest Dennis, letter to citizens of, VI. 595. 

AVeslern Ihiiigratioii not 0 })posed by New 
England, III. 200. 

AYestern Interests, supported hy New 
England, HI. 205. 

AA'esti'rn and New England settlements 
compared, IH. 251. 

AVesteni New York, character of its inliah- 
itants. H. 515. 

Western States, interested in internal im- 
ju’ovemonts, 1. 305; acenmnlation of 
husiness in the United States courts, 
HI . 157 ; elfeet on, of vetoing the Bank 
of the United States, 419. 

AVN'st India Colonies, I. 19; no recipro- 
< itv with English, HI. 358. 

West Indies, trade hetween, and the Unit- 
ed States, H 122, III. 2.37, 304; jtolicy 
of the United State.s respecting it, 305. 

AA^estphalia, treaty of, HI. 190. 

AVheat, average crop of. in England, I. 
449 ; deerea.se in its price, IV. 10. 

AVheaton, 11. , opinion of, respecting the 
slave trade, V. 143 ; treaty negotiated 
bv, VI. 412. 

AVheclock, Bev. E., founder of Dartmouth 
College, V. 403. 

Whigs, declaration of principles and pur- 
poses of, IL 41 ; convention of, at Rich' 
mond, Va., 83 ; in Boston, 125 j at 
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Philadelphia, 25.3 ; at Valley Forge, 
277 ; doctrines f)f, in rcs)>ect to protec- 
tion, 2.54; Gen. Taylor nominated hy, 
429. 

White, Bishop, extract from his writings, 
VL 178. 

White, Capt. Joseph, Mr. Merrill’s account 
of his mm'der, VI. 41 ; speech to the jury 
in the case of his murder, 51. 

White-lead, manufacture of, injured by 
tariff of 184G, V. 197. 

Whipple, William, a signer of the Dcela- 
r.'ition of Independence, H. .506. 

Wilkins, Mr., tivriff’bill introduced by, III. 
448. 

Wilmot Proviso, friends of, advocates for 
the admission of ’fexas, V. .343 ; re- 
marks respecting, in a speech of Mr. 
Webster at the Springfield Convention, 
1847, V. 349; inutility of, in regard to 
certain Territories, 352, 382, 421 ; not 
to be urged merely as a reproach to 
Southern States, 352. 

Windham, Mr., remark of, V. 303. 

Wine, importance of duty on, IV. 554. 

Wines of Portugal, letter respecting du- 
ties on, VI. 415. 

Winslow House, a part of Mr. Webster’s 
estate, II. 424. 

Witherspoon, Mr. motion of, in Congress, 
VI. 10. 

Witchcraft, Blackstone’s remark respect- 
ing, 207. 

Wolf, Gov., effect of opinion of, IV. 7. 

Woman, how she performs her part in 
free government, II. 107. 

Wood, Sir Charles, on the British claim 
to the right of search, VI. ,338. 

Woodbridge, Gov., remarks ofj on border 


disturbances of Canada and Michigan, 
V. 140. 

Woodbury, Levi, his letter to Mr. Ingham 
relative to the President of the Branch 
Bank .at Portsmouth, N. II., II. 12; 
extracts from treasury report relative to 
unproductive labor, 25 ; report of, re- 
ferrcil to, IV. 352. 

Woodbury, J. T., letter to, 15th October, 
1851, on the Acton celebration, VI. 
601. 

Wool, E nglish opinion respecting duties 
on, III. H7 ; policy of duty on, 135. 

Wool, Gen., report of, on military com- 
munication in Maine, V. 108, 115. 

Woollen Manufactures, whence imported, 
II. 406 ; of England and the United 
States, III. 137; not benefited by the 
act of 1824, 231. 

Worcester, convention at, I. 237. 

Wright, Silas, on the Van Buren adminis- 
tration, in respect to the banks and cur- 
rency, II. 64 ; on the distribution of the 
snrjdiis revenue, 69 ; votes in favor of 
the t.ariff, 130; opinions of, respecting 
the bank, HI. 616; remark of, respect- 
ing poimlar ojiinion, 531. 


Y. 

Young Men, appeal to, II. 562, 592. 
Yp.silanti, Alexander, heads the popular 
outbreak in Moldavia, 111. 85. 


Z. 

Zoll-Vercin, states included in it, VI. 411. 
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